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PREFACE  TO  VOLUME  II 

I  would  add  that  as  this  treatise  has  been  going  through 
the  long  process  of  manufacture  this  past  six  months  the 
publishers  have  permitted  me,  and  the  printers  have  co- 
operated with  me,  in  adding  new  citations  as  new  cases  of 
great  importance  have  come  out.  The  treatise  thus  con- 
tains the  law  into  1911,  and  it  is  hoped  that  the  time  and 
money  which  have  been  spent  in  keeping  the  work  up  to 
date  while  it  was  in  the  process  of  manufacture  will  be 
appreciated.  I  have  printed  in  an  Appendix  the  Inter- 
state Commerce  Legislation  as  amended  by  this  Congress. 
And  I  have  discussed  throughout  this  treatise  the  judicial 
decisions  which  have  been  made  under  the  Interstate 
Commerce  Acts.  I  might  add  that  whatever  slight  un- 
conventionality  anyone  may  note  in  the  format  of  this 
book  is  due  to  my  own  insistence  upon  clearness  in  the 
presentation.  While  no  types  are  used  in  any  part  of  the 
composition  which  are  not  distinctly  moderate  in  size,  it 
may  be  noted  that  the  Reference  Tables,  through  which 
one  must  search,  are  set  one  point  larger  than  is  the 
standard,  although  this  adds  a  few  pages  to  each  volume; 
for  I  know  that  in  the  last  few  years  particularly,  I  would 
have  been  very  grateful  to  bookmakers  if  this  had  been 
their  custom. 

B.  W. 

CAMBRIDGE,  February,  1911. 
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§  830.  Proper  management. 

It  must  be  plain  to  anyone  familiar  with  the  progress 
of  the  law  governing  public  services  that  the  oversight 
of  the  law  over  the  conduct  of  public  employment  is 
becoming  constantly  more  searching.  Doubtless  as  those 
who  conduct  these  businesses  maintain,  it  will  be  wise  to 
leave  to  those  responsible  for  their  management  a  reason- 
able discretion  in  every  respect.  But  this  does  not  mean 
that  the  law  should  not  arrive  at  working  standards  of 
proper  management  with  sufficient  detail  to  be  really 
effective.  For  law  should  always  be  present  to  hold  those 
who  have  the  active  management  strictly  accountable 
for  any  conspicuous  failures  in  public  service.  And  in 
every  public  business  it  is  sufficiently  plain  that  the  mod- 
ern law  will  require  efficient  management  according  to 
the  highest  standards  of  the  particular  business.1  "At 
the  same  tune,  it  must  be  remembered  that  railroads  are 
the  private  property  of  their  owners;  that  while  from  the 
public  character  of  the  work  in  which  they  are  engaged, 
the  public  has  power  to  prescribe  rules  for  securing  faithful 
and  efficient  service,  and  equality  between  shippers  and 
communities,  yet  in  no  sense  is  the  public  a  general  man- 
ager." 2 

Topic  A.  Arrangements  Made  for  Facilities 

§  831.  Notice  necessary  for  special  requirements. 

Certainly  if  special  arrangements  are  desired,  the  pro- 
prietor is  entitled  to  notice.  If  cars  are  needed  in  which 
to  load  carloads  of  goods,  notice  of  that  fact  must  be  given 
to  the  carrier  in  advance.  He  cannot  be  expected  to 

1  The  quotation  which  follows  is      (1908),  affirming  an  elaborate  opin- 
from  Interstate  Comm.  Comm.  v.      ion  in  141  Fed.  1003  (1905). 
Chicago  Gt.  W.  Ry.  Co.,  209  U.  S.          2  See  Lake  Shore  &  M.  S.  Ry. 
108,  52  L.  ed.  705,  28  Sup.  Ct.  493      Co.  v.  Smith,  173  U.  S.  684,  43  L. 

ed.  858,  19  Sup.  Ct.  565  (1899). 
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provide  empty  cars  of  every  sort  at  each  station  enough 
to  meet  an  unexpected  demand.  Only  after  reasonable 
notice  of  the  need  of  such  a  car  will  he  be  liable  for  delay 
in  supplying  the  car.1  This  was  particularly  plain  in  a 
recent  case  2  where  a  shipper,  an  importer,  complained 
that  the  railroad  company  had  not  kept  sufficient  cattle 
cars  in  readiness  near  the  wharves  to  take  his  cattle  from 
incoming  vessels,  although  he  had  apprised  them  generally 
of  his  contingent  needs.  But  the  court  held  that  upon 
such  a  requisition  the  railroad  company  need  not  keep 
over  a  hundred  cattle  cars  tied  up  at  the  wharf  station  for 
many  days  in  expectation  of  the  arrival  of  the  designated 
steamers,  and  certainly  they  were  under  no  obligation  to 
keep  in  touch  with  the  bulletins  posted  at  the  chamber  of 
commerce  for  the  purpose  of  ascertaining  when  vessels 
would  be  reported,  so  as  to  be  prepared  to  furnish  carriage 
for  the  transportation  of  their  cargoes. 

§  832.  Reservation  of  accommodations  granted. 

It  is  customary  in  certain  services,  in  innkeeping  and 
carriage  particularly,  to  reserve  accommodations  upon  cer- 

1  Illinois. — Chicago  &  A.  R.  R.  however,   further  notice  is  unnec- 

Co.  v.  Erickson,  91  111.  613,  33  Am.  essary: 

Rep.  70  (1879) ;  Illinois  C.  R.  R.  Co.  Indiana.— Pittsburgh,  C.,  C.  &  St. 

v.  Bundy,  97  111.  App.  202  (1901).  L.  Ry.  Co.  v.  Racer,  10  Ind.  App. 

Missouri.— Huston    v.     Wabash  503,  37  N.  E.  280,  38  N.  E.  186 

Ry.  Co.,  63  Mo.  App.  671  (1895).  (1894). 

New  York. — Tierney  v.  New  York  North    Carolina. — McAbsher    v. 

Central  &  H.  R.  R.  R.  Co.,  76  N.  Y.  Richmond  &   D.   R.   R.   Co.,    108 

305  (1879).  N.  C.  344,  12  S.  E.  892  (1891). 

South  Carolina. — P orcher     v.  *Di  Giorgio  Imp.  &  S.  S.  Co.  v. 

Northeastern  R.  R.  Co.,   14  Rich.  Pennsylvania  Ry.  Co.,  104  Md.  693, 

Law,  181  (1867).  65  Atl.  425,  8  L.  R.  A.  (N.  S.)  108 

Wisconsin. — Ayres  v.  Chicago  &  (1906).     But  in  Maryland  as  else- 

N.   W.   Ry.   Co.,   71   Wis.   372,  37  where  a  reasonable  request  for  cars 

N.   W.  432,  5    Am.  St.  Rep.  226  must  be  honored.     Baltimore  &  O. 

(1888).  R.  R.  Co.  v.  Whitehill,   104  Md. 

Where  there  is  a  definite  contract,  295,  64  Atl.  1033  (1906). 
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tain  conditions  for  prospective  patrons  upon  their  appli- 
cation. But  it  seems  that  there  is  no  obligation  to  in- 
stitute the  practice  or  to  continue  it  if  once  adopted;  for 
it  is  only  to  those  who  demand  immediate  service  that 
there  is  a  present  obligation.  Thus  while  a  sleeping  car 
company  may  reserve  a  berth  and  justify  a  refusal  to 
give  the  berth  later  to  another,1  it  is  under  no  obligation 
to  grant  a  reservation  to  one  demanding  it.  This  was 
held  in  a  case  where  an  applicant  found  all  the  berths 
occupied,  but  one  was  to  be  vacated  at  the  next  station; 
he  then  demanded  of  the  conductor  a  ticket  for  this  berth 
from  that  station  to  his  destination.  The  conductor 
refused  to  sell  him  such  a  ticket,  and  the  refusal  was  held 
justified.2  It  would  follow  that  upon  the  berth  being 
vacated  the  conductor,  not  having  consented  to  reserve 
it,  must  sell  it  to  the  first  applicant,  whether  the  former 
applicant  or  another.3  It  is  no  excuse  for  a  sleeping  car 
company's  breach  of  contract  to  reserve  a  certain  berth 
for  plaintiff  that  another  person  demanded  it  before  plain- 
tiff presented  herself  to  pay  for  and  occupy  it,  even  if 
there  was  no  other  unoccupied.4  It  would  follow  that 
the  company  should  have  recourse  against  the  intending 
passenger  who  should  not  take  up  the  reservation,  al- 
though it  is  probable  that  after  notification  the  company 
should  mitigate  the  damages  by  reselling  the  -accommo- 
dations if  possible. 

1  United  States. — Mann  Boudoir  3  Pullman  Palace  Car  Co.  v.  Reed, 
Car  Co.  v.  Dupre,  54  Fed.  646,  21  75  111.  125,  131,  20  Am.  Rep.  232 
L.  R.  A.  289,  4  C.  C.  A.  540,  13  U.  (1874).    See  also  Cincinnati,  N.  O. 
S.  App.  183  (1893).  &  T.  P.  Ry.  Co.  v.  Raine,  130  Ky. 

Texas.— Pullman  Palace  Car  Co.  454,  113  S.  W.  495,  132  Am.  St. 

v.  Cain,  15  Tex.  Civ.  App.  503,  40  Rep.  400  (1908). 

S.  W.  220  (1897);  Pullman  Palace  *  Pullman    Palace    Car    Co.    v. 

Car  Co.  v.   Nelson,  22  Tex.  Civ.  Booth  (Tex.  Civ.  App.),  28  S.  W. 

App.  223,  54  S.  W.  624  (1899).  719  (1894). 

2  Searles  v.   Mann  Boudoir  Car 
Co.,  45  Fed.  330  (1891). 
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§  833.  Contract  obligation  to  supply  facilities. 

It  is  not  unusual  to  find  a  special  agreement  for  the 
supplying  of  facilities  made  generally  in  advance.  Such 
a  contract  is  obligatory  usually  as  both  mutual  consent 
and  consideration  may  be  found.  The  railway  company's 
undertaking  to  have  ready  a  car  at  the  time  designated 
is  matched  against  the  shipper's  undertaking  to  take  the 
car.  If  the  company  does  not  supply  the  car  it  is  liable 
to  the  shipper  for  his  consequential  damages;  and  if  the 
shipper  fails  to  take  the  car  he  is  liable  to  the  carrier  for 
whatever  loss  it  may  incur  by  bringing  the  car  to  the 
designated  point  without  getting  the  expected  freight.1 
In  case  of  a  special  contract  of  this  sort  the  general  prin- 
ciple applies  that  a  party  who  by  his  own  contract  puts 
himself  under  obligation  is  bound  to  make  his  promise 
good  notwithstanding  many  apparently  good  excuses. 
Thus  a  carrier  cannot  excuse  its  failure  to  furnish  a  car 
that  it  has  contracted  to  provide  on  the  ground  that  it 
does  not  have  cars  available,  even  if  it  can  show  that  its 
present  shortage  is  altogether  unexpected.2 

1  United    States. — Missouri    Pac.  A  contract  of  shipment  made  by  a 

Ry.  Co.  v.  Texas  &  P.  Ry.  Co.,  31  railroad  company  which  contains  a 

Fed.  864  (1887).  provision  providing  for  carriage  by 

Alabama. — Baxley  v.  Tallahassee  a  particular  train  or  within  a  par- 

&  M.  R.  R.  Co.,  128  Ala.  183,  29  ticular  time  is  not  discriminatory 

So.  451  (1900).  and  void  within  the  meaning  of  the 

Indiana. — Pittsburg,  C.,  C.  &  St.  Interstate  Commerce  Act.     Kirby 

L.  Ry.  Co.  v.  Racer,  5  Ind.  App.  v.  Chicago  &  A.  R.  Co.,  146  111. 

209,  31  N.  E.  853  (1892).  App.  31  (1908). 

New  York. — Clark    v.    Ulster    &  2  Alabama. — Baxley  v.  Tallahas- 

D.  R.  R.  Co.,  189  N.  Y.  93,  81  N.  E.  see  &  M.  R.  R.  Co.,  128  Ala.  183, 

766,  13  L.  R.  A.  (N.  S.)  164,  121  29  So.  451  (1900). 

Am.  St.  Rep.  848  (1907).  Indiana.— Pittsburg,    C.,    C.    & 

Even  station  agents  apparently  St.  L.  Ry.  Co.  v.  Racer,  10  Ind. 

have   power  to   bind   the   railroad  App.  503,  37  N.  E.  280,  38  N.  E. 

company  to  a  contract  to  furnish  186  (1894). 

cars.    See  Wood  v.  Chicago,  M.  &  Missouri. — Currell    v.    Hannibal 

St.  P.  Ry.  Co.,  68  Iowa,  491,  27  &  St.  J.  Ry.  Co.,  97  Mo.  App.  93, 

N.  W.  473,  56  Am.  Rep.  861  (1886).  71  S.  W.  113  (1902). 
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§  834.  New  business  accepted  without  notification. 

A  further  point  should  be  made  here.  If  the  proprietors 
of  the  business,  with  knowledge  of  the  congestion  of  their 
business  which  will  prevent  them  from  fulfilling  their 
engagements  promptly  (however  little  they  may  be  to 
blame  for  these  conditions)  accept  new  business  without 
notifying  the  customer  of  the  conditions,  they  will  be 
liable  not  only  for  any  delay  that  they  cause  thereby  to 
the  business  which  they  have  accepted,  but  will  be  liable 
also  for  delaying  in  forwarding  the  business  which  they 
accepted  without  giving  warning.1  If  this  rule  results  in 
imposing  liability  upon  the  proprietors  whatever  way 
they  may  turn  thereafter,  when  they  might  have  refused 
the  new  business  which  is  causing  them  the  trouble,  they 
have  only  themselves  to  blame.  In  some  of  the  carriers' 


New  Hampshire. — Deming  v. 
Grand  Trunk  R.  R.  Co.,  38  N.  H. 
455,  2  Am.  Rep.  267  (1869). 

North  Carolina. — McAbsher  v. 
Richmond  &  D.  R.  R.  Co.,  108  N. 
C.  344,  12  S.  E.  892  (1891). 

South  Carolina. — Mathis  v.  South- 
ern Ry.  Co.,  65  S.  C.  271,  43  S.  E. 
684,  61  L.  R.  A.  824  (1902);  Texas 
&  P.  Ry.  Co.  v.  W.  Scott  &  Co. 
(Tex.  Civ.  App.),  86  S.  W.  1065 
(1905);  Southern  Kansas  Ry.  Co. 
of  Texas  v.  Morris  (Tex.  Civ.  App.), 
99  S.  W.  433  (1907);  Southern  Kan- 
sas Ry.  Co.  v.  Samples  (Tex.  Civ. 
App.),  109  S.  W.  417  (1908);  Texas 
&  P.  Ry.  Co.  v.  Shawnee  Cotton 
Oil  Co.  (Tex.  Civ.  App.),  118  S.  W. 
776  (1909). 

Texas. — International  &  G.  N. 
R.  R.  Co.  v.  Young  (Tex.  Civ.  App.) 
28  S.  W.  819  (1894). 

1  The  text  represents  the  general 
law.  See  particularly: 

United  States. — H  e  1 1  i  w  e  1 1     v. 
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Grand  Trunk  Ry.  Co.,  7  Fed.  68 
(1881);  Bussey  v.  Memphis  &  L.  R. 
R.  Co.,  4  McCrary,  405  (1882); 
Petersen  v.  Case,  21  Fed.  885 
(1884);  Thomas  v.  Wabash,  St. 
L.  &  P.  Ry.  Co.,  63  Fed.  200 
(1894). 

Missouri. — Russel  Grain  Co.  v. 
Wabash  R.  R.  Co.,  114  Mo.  App. 
488,  89  S.  W.  908  (1905). 

New  York. — Tierney  v.  New 
York  C.  &  H.  R.  R.  R.  Co.,  76  N. 
Y.  305  (1879). 

North  Carolina. — Patterson  v. 
Steamship  Co.,  53  S.  E.  224,  5  L.  R. 
A.  (N.  S.)  1012,  111  Am.  St.  Rep. 
848,  140  N.  C.  412  (1906). 

Utah. — Nichols  v.  Oregon  Short 
Line,  R.  R.  Co.  24  Utah,  83,  66 
Pac.  768,  91  Am.  St.  Rep.  778 
(1901). 

Wisconsin. — Ayres  v.  Chicago  & 
N.  W.  Ry.  Co.,  71  Wis.  372,  37 
N.  W.  432  (1888). 
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cases  it  is  said  that  acceptance  of  goods  for  transportation 
without  giving  notification  of  the  probable  cause  of  delay  is 
tantamount  to  an  assurance  all  is  well.  But,  whether  this 
is  a  more  sound  statement  or  not,  it  certainly  is  true  that 
when  a  carrier  well  knows  of  the  demoralization  of  its 
traffic  and  accepts  goods  without  notifying  the  shipper, 
he  is  liable.1 

§  835.  Statutory  definition  of  these  obligations. 

As  has  just  been  seen  there  is  a  common  law  obligation 
to  bring  forward  proper  facilities  upon  due  notification. 
Besides  this  there  are  in  many  States  remedial  statutes, 
providing  often  that  cars  shall  be  furnished  within  a 
stated  number  of  days  upon  request  under  penalty  of  a 
certain  amount  per  day  for  default.  These  statutes  re- 
ceive strict  interpretation  because  of  their  penal  char- 
acter.2 And  in  accordance  with  general  principles,  they 
receive  so  far  as  may  be  interpretation  in  accordance  with 
the  common  law,  the  railroad  company  commonly  being 
excused  for  such  reasons  as  would  furnish  an  excuse  at 
common  law.3 

1  Louisville  &  N.  R.  R.  Co.  v.          Texas—  Texas  &  P.  Ry.  Co.  v. 
Farmers'  &  D.  L.  S.  Com.  Firm,      Barrow,  33  Tex.  Civ.  App.  611,  77 
107  Ky.  53,  52  S.  W.  972  (1899),      S.  W.  643  (1903). 

holding   carrier  liable  for  not  in-  See  further  Houston,  E.  &  W.  T. 

forming    shipper    that    connection  Ry.  Co.  v.  Campbell,  91  Tex.  551, 

was  congested.  45  S.  W.  2,  43  L.  R.  A.  225  (1898). 

See  also  Hasseltine  v.  Southern  But  see  St.  Louis,  I.  M.  &  S.  Ry. 

Ry.  Co.,  75  S.  C.  141,  55  S.  E.  142,  Co.  v.  Wynne  Hoop  &  Cooperage 

6  L.  R.  A.  (N.  S.)  1009  (1906),  hold-  Co.,   81   Ark.   373,   99  S.   W.  375 

ing  carrier  of  passengers  liable  for  (1907). 

taking   a  passenger  without   noti-  3  Arkansas. — St.     Louis,    S.    W. 

fying  him  that  he  would  be  pre-  Ry.  Co.  v.  Clay  Ginn.  Co.,  77  Ark. 

vented  by  quarantine  restrictions  357,  92  S.  W.  531  (1906). 

from  completing  his  journey.  Georgia. — Pennington    &    E.    v. 

2  North  Carolina.— Branch  v.  Wil-  Douglass,  A.  &  G.  Ry.  Co.,  3  Ga. 
mington  &  W.  R.  R.  Co.,  88  N.  C.  App.  665,  60  S.  E.  485  (1907). 

570  (1883).  Illinois.— People  v.  Illinois  &  St. 
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§  836.  Constitutionality  of  legislative  regulation. 

Of  late  years  there  have  been  decisions  enough  to  make 
it  clear  on  principle  how  far  such  statutes  may  go  in  inter- 
fering with  the  management  of  a  public  service.  The 
general  power  of  regulation  potentially  covers  all  depart- 
ments of  the  business.1  But  plainly  this  power  of  regula- 
tion by  the  State  should  not  be  exercised  outrageously. 
If  the  company  is  giving  proper  service  it  ought  not  to 
be  interfered  with.  In  most  cases  the  interposition  of  the 
State  will  be  found  to  have  some  justification.  However, 
the  cases  apparently  hold  that  dictation  as  to  minor 
matters  may  be  unnecessarily  vexatious,  invading  the 
general  right  of  a  company  to  conduct  its  own  affairs  in 
its  own  way.2  A  distinction  should  be  taken  however. 
Although  without  such  legislation  a  regulating  commis- 
sion might  hesitate  to  make  orders  in  respect  to  the  provi- 
sion of  facilities,  with  such  legislation  remedies  may  be 
applied.  And  in  late  years  the  attention  of  the  public 
has  been  so  directed  to  this  need  of  the  betterment  of 
service  that  such  statutes  have  become  common;  and  by 

L.  R.  R.  &  Coal  Co.,  122  111.  506,  See  also  Beardsley  v.  New  York, 

14  N.  E.  261  (1887).  L.  E.  &  W.  R.  R.  Co.,  162  N.  Y. 

North  Carolina.— Hardware    Co.  230,  56  N.  E.  488  (1900). 

v.  Railroad  Co.,  150  N.  C.  703,  64  State  legislation  of  this   sort   is 

S.  E.  873,  22  L.  R.  A.  (N.  S.)  1200  void  if  it  interferes  with  interstate 

(1909).  transportation. 

Texas—  B.  F.  Allen  v.  Texas  &  Houston   &  T.  C.  R.  R.  Co.  v. 

P.  Ry.  Co.,  100  Tex.  525,  101  S.  W.  Mayes,  201  U.  S.  321,  50  L.  ed. 

792  (1907).  772,  26  Sup.  Ct.  491  (1906).    And 

1  Atlantic   C.   L.   R.   R.   Co.   v.  see  McNeill  v.  Southern  Ry.  Co., 
North  Carolina  Corp.  Comm.,  206  202  U.  S.  543,  50  L.  ed.  1142,  26 
U.  S.  1,  51  L.  ed.  933,  27  S.  Ct.  585  Sup.  Ct.  722  (1906). 

(1907).  If  it  can  be  said  to  be  only  proper 

See  also  Winchester  &  S.  R.  R.  police  it  can  stand. 

Co.    v.    Commonwealth,    106    Va.  See    Allen  v.   Texas    &  P.  Ry. 

264,  55  S.  E.  692  (1906).  Co.,  100  Tex.  525,  101  S.  W.  792 

2  Lake  Shore  &  M.  S.  Ry.  Co.  v.  (1907).      And    Patterson    v.    Mis- 
Smith,  173  U.  S.  684,  43  L.  ed.  858,  souri  Pacific  Ry.  Co.,  77  Kan.  236, 
19  S.  Ct.  565  (1899).  94  Pac.  138  (1908). 
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these  statutes  much  advance  in  the  development  of  this 
duty  has  been  accomplished. 

Topic  B.    Proper  Priorities  in  Service 

§  837.  Imperative  need  of  the  company  itself. 

In  time  of  stress  when  the  company  involved  has  not 
sufficient  facilities  to  meet  all  demands  made  upon  it  for 
service,  it  is  not  enough  to  say  as  matters  were  left  in  the 
last  chapter  that  the  company  is  excused  from  not  meet- 
ing particular  demands  upon  it.  Being  in  public  service 
still,  it  must  always  discharge  its  public  duties  so  far  as  it 
is  able,  handling  the  business  demanding  its  attention  with 
proper  regard  to  the  exigencies  of  the  whole  situation. 
To  give  one  example,  it  is  sufficiently  obvious  that  such 
service  as  the  company  itself  needs  in  order  to  maintain 
its  service  for  the  benefit  of  all  concerned  has  precedence 
over  everything.  Thus  a  railroad  may  give  coal  cars 
bringing  its  own  coal  supply  to  any  point  where  the  sup- 
ply is  low  precedence  over  other  shipments.1  But  if  it 
has  failed  in  its  primary  duty  to  provide  sufficient  facilities 
for  all  the  business  that  it  should  have  anticipated  would 
be  offered,  it  cannot  excuse  its  failure  to  serve  its  patrons 
promptly  by  urging  that  its  facilities  are  now  being  used 
for  its  own  imperative  business.  Thus  a  telegraph  com- 
pany will  not  be  excused  for  delaying  a  private  message 
by  showing  that  its  lines  were  being  used  for  despatching 
train  orders  at  the  time  it  was  attempted  to  forward  the 
message  in  question,  unless  the  court  is  clear  that  the 
company  had  provided  lines  enough  to  handle  with  the 
utmost  promptness  all  the  business  which  should  have 
been  foreseen.2 

1  Louisville  &  N.  R.  R.  Co.  v.  graph  Co.,  116  N.  C.  211  (1894). 
Queen  City  Coal  Co.,  13  Ky.  Law  See  further,  Western  Union  Tele- 
Rep.  832  (1892).  graph  Co.  v.  Swoveland,  8  Ind.  App. 

2  Leavell  v.  Western  Union  Tele-  563,  42  N.  E.  161  (1895). 
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§  838.  Emergency  calls  given  precedence. 

In  time  of  war  troops  and  their  equipment  should  be 
given  the  right  of  way  over  all  other  business.  Probably 
the  more  efficient  way  of  handling  the  situation  would 
be  to  leave  the  experienced  management  in  charge  of 
moving  the  trains,  but  in  case  of  exigency  the  military 
staff  might  assume  complete  control.1  And  indeed  at 
any  time  governmental  business  may  be  given  precedence 
over  private  business.  For  in  any  real  emergency  the 
usual  priorities  should  be  set  aside  if  necessary.  Thus  to 
save  life  nothing  else  should  be  considered,  as  in  the  case 
where  passengers  were  moved  from  a  burning  station 
leaving  freight  cars  to  destruction.  "Had  they  turned 
their  attention  to  plaintiff's  property,  neglected  other 
duties  and  left  helpless  women  and  children  to  their  fate," 
said  the  Pennsylvania  court,  "it  is  just  possible  they 
might  have  succeeded  in  getting  the  three  cars  off  the 
siding.  They  were  not  obliged,  however,  to  sacrifice 
every  feeling  of  humanity  to  the  preservation  of  plaintiff's 
property."  2  In  cases  of  public  calamities  it  may  some- 
times be  necessary  to  give  relief  trains  precedence  over 
all  other  trains.  Thus  at  the  time  of  the  Chicago  fire, 
supplies  to  relieve  the  homeless  population  were  rushed  to 
the  city,  even  passenger  trains  in  the  way  being  side- 
But  the  commission  may  require  York,  N.  H.  &  H.  R.  R.  Co.  v. 
a  railroad  to  count  cars  devoted  to  Interstate  Commerce  Commission, 
supplying  the  railroad  itself  with  200  U.  S.  361,  50  L.  ed.  515,  26 
coal  for  its  own  use  against  a  coal  Sup.  Ct.  272  (1906). 
shipper  in  his  commercial  allot-  l  Illinois  Cent.  R.  R.  Co.  v.  Ash- 
ment.  Interstate  Commerce  Com-  mead,  58  111.  487  (1871). 
mission  v.  Illinois  Central  R.  R.  But  only  in  so  far  as  the  govern- 
Co.,  215  U.  S.  452,  30  Sup.  Ct.  155  ment  use  interferes  with  its  gen- 
(1910).  eral  business:  Illinois  Cent.  R.  R. 

This  priority   of  the  proprietor      Co.  v.  McClellan,  54  111.  58,  5  Am. 
is  confined  to  its  needs  in  its  pub-      Rep.  83  (1870). 
lie  capacity.     A  railroad  engaged          'Pennsylvania    R.    R.    Co.    v. 
in  the  coal  business  cannot  prefer      Fries,  87  Pa.  St.  234  (1878). 
itself  over  its  competitors.     New 
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tracked.  The  unusual  contingency  it  was  said  by  the 
Michigan  court  justified  this  unusual  procedure.1  Upon 
similar  principles  a  water  company  is  excused  for  tempo- 
rarily failing  to  give  its  household  customers  a  proper 
supply  while  the  fire  plugs  are  opened  in  that  district  to 
extinguish  a  fire.2 

§  839.  Personal  requirements. 

It  will  usually  be  the  case  that  personal  service  to  a 
person  waiting  should  be  given  before  taking  care  of 
goods.  It  usually  makes  more  difference  if  the  passenger 
is  kept  waiting  than  if  freight  is.  Thus  by  the  general 
rule  passenger  business  has  priority  over  freight  business.3 
Indeed,  in  proper  management  passenger  service  should 
be  separated  from  freight  service,  and  separate  trains 
run  for  the  passengers.4  And  a  shipper  cannot  complain 
because  his  cattle  cars  are  not  attached  to  passenger  trains 
when  the  line  is  cleared.5  When  a  public  supply  is  being 
used  both  for  domestic  and  manufacturing  purposes  as, 
for  instance,  water  or  gas,  it  would  seem  to  be  evident 
that  in  time  of  shortage  the  domestic  demand  should  be 
preferred  to  the  commercial  demand,6  because  the  cutting 
off  of  domestic  supply  would  involve  personal  hardship, 
an  element  not  so  strongly  present  in  commercial  use. 

§  840.  Perishable  freight. 

By  the  general  rule  as  between  two  offerings  of  freight, 
perishable  freight  should  be  sent  ahead  of  other  freight. 
Live  stock  constitutes  the  plainest  example  of  freight 
which  should  have  priority.  And  next  in  order  come  meats 

1  Michigan  Central  R.  R.  Co.  v.          4  People  v.  St.  Louis,  A.  &  T.  H. 
Burroughs,  33  Mich.  6  (1875).  Ry.  Co.  (111.),  45  N.  E.  824  (1896). 

2  Campbell  v.  East  London  Wa-          5  Briddon  v.  Great  Northern  Ry. 
terworks,   26    L.    T.    (N.   S.)    475  Co.,  28  L.  J.  Exch.  51  (1858). 
(1872).  •  Mayor,  etc.,  of  Town  of  Boon- 

3  Farnsworth  v.   Groot,   6  Cow.  ton  v.   United  Water  Supply  Co. 
698.  (N.  J.  Law),  64  Atl.  1064  (1906). 
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and  fish,  fruit  and  vegetables,  for  the  transportation  of 
which  a  special  equipment  and  a  fast  schedule  are  impera- 
tively demanded.  In  the  leading  New  York  case,1  the 
court  said:  "The  question  how  the  carrier  was  employed, 
and  how  he  used  and  employed  his  means  of  transportation 
during  any  given  period  when  property  was  delayed, 
would  always  be  a  proper  subject  of  inquiry,  and  that 
on  this  inquiry  proof  that  his  means  of  transportation 
were  employed  in  transporting  perishable  property,  in 
preference  to  other  property  received  at  the  same  time, 
would  always  be  held  a  sufficient  excuse  for  delay.  The 
judge  so  states  the  rule.  The  preference  as  he  states  it 
is  between  property  received  at  the  same  time."  Conse- 
quently in  a  late  New  York  case  it  was  held  that  hay  not 
being  perishable  might  be  delayed  in  transit  in  time  of 
stress  in  favor  of  other  goods.2 

§  841.  Business  needs  of  the  country. 
Even  as  between  the  same  commodities  there  may  be 

1  Marshall  v.  New  York  C.  R.  R.      for  through  routing  and  rating  a 
Co.,  45  Barb.  (N.  Y.)  502  (1866).      railroad  could  prefer  one  commodity 
See  also  Peet  v.  Chicago  &  N.  W.      over  another. 

Ry.  Co.,  20  Wis.  594,  91  Am.  Dec.  Where  there  is  a  press  of  busi- 

446  (1866).  ness,  perishable  goods,  or  goods  the 

2  Frey  v.  New  York  C.  &  H.  R.  inherent  character  of  which  is  such 
R.  R.  Co.,  114  App.  Div.  747,  100  as  to  render  them  peculiarly  liable 
N.  Y.  Supp.  225  (1906).     But  see  to  serious  injury  from  delay,  have 
State  ex  rel.  v.  Chicago  &  N.  W.  been  considered  of  such  exceptional 
Ry.   Co.    (Neb.),    120  N.   W.   165  character,  as  to  authorize  a  reason- 
(1909).  able  preference  as  to  expedition  in 

In  Swetland  v.  Boston  &  A.  R.  hauling  them,  over  freight  not  of 

R.  Co.,   102  Mass.  270  (1869),  it  such  a  character.    Southern  Ry.  Co. 

was  said   that   the   carrier  is  not  v.  Atlanta  Sand  &  Supply  Co.  (Ga.), 

bound  to  give  such  preference  to  68  S.  E.  807  (1910).    But  this  rule 

perishable   freight.     And   in   Cen-  cannot  be  used  as  a  cloak  for  dis- 

tral  of   Ga.   Ry.   Co.   v.   Augusta  crimination.    State  v.  Chicago  &  N. 

Brokerage   Co.,    122   Ga.    646,   50  W.  Ry.  Co.  (Neb.),  120  N.  W.  165 

S.  E.  473   (1905),  it  was  pointed  (1909). 
out  that  in  making  arrangements 
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priorities  to  be  observed  in  emergencies.  It  is  conceivable 
that  in  time  of  shortage,  coal  for  a  gas  works  necessary 
for  the  convenience  of  a  whole  community  could  be  given 
precedence  over  a  manufacturer.  Goods  of  special  classes 
which  have  a  brief  market  might  be  preferred  to  staple 
commodities  which  are  always  salable.  If  the  carrier 
forwards  first  those  goods  which  are  most  necessary  to 
the  public,  it  can  hardly  be  said  that  the  carrier  is  not 
performing  its  public  duty.  But  on  the  other  hand  it 
would  be  safe  generalization  that  no  preference  is  justifi- 
able between  goods  of  the  same  nature,  unless  some  such 
public  interest  appears.  Not  even  a  Southern  carrier  can 
give  King  Cotton  preference  over  lumber,  as  a  recent  case 
holds.1  But  it  seems  that  where  a  carrier  must  make  a 
choice  for  the  time  being  between  through  business  and 
local  business,  the  through  business  may  be  given  the 
preference,  as  it  involves  the  meeting  of  connections  or 
the  disarrangement  of  subsequent  schedules,  while  the 
delay  of  local  business  has  no  further  consequences.2 

§  842.  Priority  of  accepted  business. 

It  should,  however,  be  pointed  out  that  these  rules  of 
priority  which  have  just  been  considered  are  usually 
applicable  only  to  the  situation  where  business  is  being 
offered  at  the  same  time  in  competition.  Business  already 
accepted  must  generally  be  carried  through  in  accordance 

1  Ocean    Steamship    Co.    v.    Sa-      Telegraph   Co.   v.   Ward,   23   Ind. 
vannah,  L.  W.  &  S.  Co.  (Ga.),  63      377,  85  Am.  Dec.  462  (1864). 

S.  E.  577  (1909).  A    telegraph     company    should 

2  Chicago,  St.  Louis  &  Pittsburg  make    no    discrimination    between 
R.  R.  Co.  v.  Wolcott,  141  Ind.  267,  private    dispatches    and    those    of 
39  N.  E.  451  (1894).  any  other   character,    except  mes- 

Private  telegrams  must  give  way  sages  of  public  and  general  interest 

to  the  transmission  of  intelligence  and  those  to  and  from  officers  of 

of  public  and  general  interest  and  justice.    Western  Union  Tel.  Co.  v. 

to   communications   for   and    from  Swoveland,  42  N.  E.   161,  8  Ind. 

officers  of  justice.     Western  Union  App.  563  (1894). 
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with  the  engagements  already  made  without  regard  to  its 
character.1  Thus  when  a  railroad  has  already  accepted 
more  freight  than  it  can  promptly  handle,  it  should  refuse 
to  receive  any  more.  Even  if  the  freight  that  has  been 
accepted  is  not  perishable  when  the  freight  that  is  being 
offered  is  perishable,  it  should  still  refuse.  Generally 
speaking,  accepted  business  of  every  sort  must  be  attended 
to  ahead  of  offerings  which  would  have  higher  claim  if  they 
were  competing  on  an  equal  basis.  It  should  be  con- 
ceded, however,  that  in  a  great  emergency  new  business 
might  be  given  precedence.2 

Topic  C.  Assignment  of  Available  Facilities 
§  843.  Right  to  assign  facilities. 

As  the  provision  of  facilities  is  primarily  a  question  of 
management,  the  decision  as  to  the  assigning  of  accom- 
modations should  be  left  to  those  providing  the  services 
unless  they  act  outrageously.  Thus  the  inn,  though  a 
public  house,  does  not  become  in  any  sense  the  house  of 
the  guests;  the  innkeeper  continues  to  be  the  housekeeper, 
and  the  management  of  the  premises  remains  absolutely 
and  at  all  times  in  his  hands,  subject  only  to  the  right  of 
the  guests  to  receive  reasonable  entertainment.  It  fol- 
lows that  the  innkeeper,  in  the  course  of  his  management, 
has  the  absolute  right  to  assign  the  guest  to  any  proper 

1  I<rwa. — Hewett  v.  Chicago,  B.  App.   Div.   584,   87  N.   Y.    Supp. 

&  Quincy  Ry.  Co.,  63  Iowa,  611,  19  30  (1905);  Tierney  v.  New  York  C. 

N.  W.  790  (1884).  &  H.  R.  R.  R.  Co.,  76  N.  Y.  305 

Illinois—  Michigan  Cent.  R.  R.  (1879). 
Co.  v.  Curtis,  80  111.  324  (1875).  Texas.— Gulf,  C.  &  S.  F.  Ry.  Co. 

Mississippi. — Heirn   v.    McCau-  v.  McAulay,  26  S.  W.  475  (1894). 
ghan,  32  Miss.  17,  66  Am.  Dec.  588          West  Virginia.— McGraw  v.  B.  & 

(1856).  O.  R.  R.  Co.,  18  W.  Va.  361,  41 

Missouri.— State  v.  Young,   119  Am.  Rep.  696  (1881). 
Mo.  495,  24  S.  W.  1038  (1894).  Wisconsin.— Peet  v.   Chicago  & 

New  York.— S  trough   v.  New  N.  W.  Ry.  Co.,  20  Wis.  594,  91  Am. 

York  Cent.  &  H.  R.  R.  R.  Co.,  181  Dec.  446  (1866). 
N.  Y.  533,  73  N.  E.  1133,  aff'd  92          *  See  §§  837  et  seq.,  supra. 

[720] 


DISTRIBUTION  OF  FACILITIES  AVAILABLE     [  §  844 

chamber,  although  the  traveler  has  expressed  a  strong 
preference  to  another.  "All  that  the  law  requires  of  him 
is  to  find  for  his  guests  reasonable  and  proper  accommo- 
dation, if  he  does  that  he  does  all  that  is  requisite/'  l 
So,  too,  a  carrier  in  the  regular  conduct  of  his  business 
may  assign  seats  to  his  passengers.  This  is  peculiarly 
true  of  a  ferryman  who  wishes  to  keep  his  boat  balanced. 
There  is  fundamental  truth  in  what  an  Illinois  court  said 
in  such  a  case:  "The  ferryman  must  be  the  Captain."  2 
Upon  these  principles  it  was  held  in  a  late  case  that 
where  several  street  cars  are  standing  at  a  depot  waiting 
for  passengers  from  an  incoming  railway  train,  a  passenger 
had  no  right  to  complain  because  he  was  directed  to  take 
passage  in  one  car,  instead  of  another,  so  long  as  there 
was  no  unreasonable  discrimination  shown.3  Indeed  in  a 
recent  case  it  was  said  to  be  the  duty  of  a  steamship  com- 
pany to  assign  berths  to  passengers  upon  their  embarking 
without  discrimination  in  order  of  application.4 

§  844.  Separate  accommodations. 

As  all  that  the  law  requires  is  that  each  person  served 
shall  have  reasonable  accommodation,  no  legal  objection 
can  be  taken  to  the  separation  of  different  classes  of  passen- 
gers. Thus  it  has  several  times  been  held  that  a  railroad 

1  England.— Fell  v.  Knight,  8  M.       (N.  S.)  1012,  111  Am.  St.  Rep.  848 
&  W.  269,  10  L.  J.  Ex.  277,  5  Jur.       (1906). 

554   (1841);  Scrivenor  v.  Reed,  6  See  Texas  &   Pac.   Ry.   Co.   v. 

W.  R.  603  (1858).  Pearl,   3   Wills.   4   (1885),   holding 

Canada. — Doyle    v.    Walker,    26  that  a  railroad  has  the  power  to  as- 

Up.  Can.  (Q.  B.)  502  (1867).  sign  seats  to  passengers. 

2  Claypool  v.  McAllister,  20  111.  It  follows  that  the  act  of  the  con- 
504  (1858),  citing  Fisher  v.  Clisbee,  ductor  in  requesting  a  passenger  to 
12  111.  344  (1851).  go  on  the  platform  of  a  coach  be- 

3  Dobbins  v.  Little  Rock  Ry.  &  cause  of  the  crowded  condition  of 
El.  Co.,  79  Ark.  85,  95  S.  W.  794  the  coach  is  an  act  done  in  manag- 
(1906).  ing  the  train.    Central  of  Ga.  Ry. 

4  Patterson  v.  Steamship  Co.,  140  Co.  v.  Brown   (Ala.),  51   So.  565 
N.  C.  412,  53  S.  E.  224,  5  L.  R.  A.  (1910). 
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may  set  aside  cars  for  women.1  As  to  this  a  leading  case  * 
says:  "We  think  a  regulation  setting  apart  a  car  for  ladies, 
or  gentlemen  accompanied  by  ladies  a  reasonable  regula- 
tion. A  passenger  may  not  dictate  where  he  will  sit,  or 
in  which  car  he  will  ride.  If  he  is  furnished  accommoda- 
tions equal  in  all  respects  to  those  furnished  other  pas- 
sengers on  the  same  train  he  cannot  complain."  There 
must  be  no  general  discrimination  in  assigning  people  to 
such  special  cars.  Thus  a  railroad  cannot  exclude  colored 
women  from  the  ladies'  car.3  But  in  special  instances  the 
power  of  the  conductor  to  assign  accommodations  remains. 
Thus  if  the  other  cars  are  crowded  the  conductor  may  in 
his  discretion  admit  such  other  passengers  as  he  may 
choose  to  the  ladies'  car.4 

§  845.  Changing  accommodations. 

It  would  seem  to  follow  from  the  power  of  the  manage- 
ment to  assign  accommodations,  that  the  facilities  orig- 


1  United  States. — Brown  v.  Mem- 
phis &  C.  Ry.  Co.,  5  Fed.  499  (1880). 

Iowa. — McKinley  v.  Chicago  & 
N.  W.  Ry.  Co.,  44  Iowa,  314,  24 
Am.  Rep.  748  (1877). 

New  York. — Peck  v.  New  York 
C.  &  H.  R.  R.  R.  Co.,  70  N.  Y.  587 
(1877). 

Missouri. — Chilton  v.  St.  Louis 
&  I.  M.  Ry.  Co.,  114  Mo.  88, 
21  S.  W.  457,  19  L.  R.  A.  269 
(1892). 

2  Memphis  &  C.   R.   R.  Co.   v. 
Benson,  85  Tenn.  627,  4  S.  W.  5,  4 
Am.  St.  Rep.  776(1887). 

'Chicago  &  N.  W.  Ry.  Co.  v. 
Williams,  55  111.  185,  8  Am.  Rep. 
641  (1870). 

4  Bass  v.  Chicago  &  N.  W.  Ry. 
Co.,  36  Wis.  450,  17  Am.  Rep.  495 
(1874). 

In  Bresewitz  v.  St.  Louis,  I.  & 
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M.  &  So.  Ry.  Co.,  75  Ark.  242,  87 
S.  W.  127,  70  L.  R.  A.  212  (1905), 
it  was  held  that  a  passenger  who 
without  protest  to  the  conductor, 
obeyed  the  directions  of  a  porter 
to  ride  in  a  smoking  car,  although 
his  ticket  entitled  him  to  first-class 
passage,  could  not  hold  the  carrier 
liable  for  sickness  caused  by  the 
continuous  ride  in  its  bad  atmos- 
phere. 

In  Southern  Ry.  Co.  v.  Wood, 
114  Ga.  159,  39  S.  E.  922  (1901), 
it  was  held  however  that,  where 
plaintiff  and  her  children  were  not 
given  the  accommodations  which 
their  tickets  entitled  them  to  have, 
but  were  compelled  by  the  conduct- 
or to  go  into  a  dirty  smoking  car 
and  were  thereby  made  very  sick, 
they  were  entitled  to  recover  dam- 
ages. 
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inally  given  might  be  changed.  It  is  well  established,  for 
instance,  that  an  innkeeper  after  having  assigned  a  guest 
to  one  room  may,  at  will,  change  his  room  and  put  him 
into  a  different  one,  provided  the  new  room  is  also  a  rea* 
sonable  accommodation.1  In  the  analogous  case  of  the 
sleeping  car,  the  authorities  are  in  conflict;  2  but  it  would 
seem  to  be  the  better  rule  that  the  company  might  change 
a  berth  once  assigned  if  equal  accommodation  for  the 
journey  be  given.  However,  it  has  been  held  that  if  a 
passenger  has  once  settled  himself  in  a  seat  the  conductor 
should  not  disturb  him  merely  for  his  personal  conven- 
ience.3 And  in  another  recent  case  it  was  held  that  where 
a  shipper  was  directed  by  the  carrier's  agent  to  load  hogs 
in  a  car  already  assigned  for  other  service,  the  carrier 
is  responsible  for  such  damages  as  naturally  result  from 
the  removal  of  the  hogs.4 

§  846.  Insistence  upon  the  unit  of  service. 
That  public  service  is  generally  conducted  upon  some 

1  Alabama. — Hervey  v.  Hart,  149          *  McLain  v.  St.  Louis  &  G.  Ry. 
Ala.  604,  42  So.  1013,  9  L.  R.  A.      Co.,  131  Mo.  App.  733,  111  S.  W. 
(N.  S.)  213,  123  Am.  St.  Rep.  67      835  (1908). 

(1906).  4Weisinger  &  Son  v.   Southern 

England—  Doyle  v.   Walker,   26  Ry.  Co.,  129  Ky.  592,  112  S.  W 

U.  C.  (Q.  B.)  502  (1867).  660  (1908). 

2  United  States. — Duval  v.  Pull-  Only    the    conductor    can    insist 
man  P.  C.  Co.,  62  Fed.  265,  23  U.  S.  upon  a  passenger  removing  hand 
App.  527,  33  L.  R.  A.  715,  10  C.  C.  baggage  from  a  seat  which  he  is 
A.   331    (1894),   permitting  change  holding  without  right.    See  Thorpe 
of  berth.     Mann  Boudoir  Car  Co.  v.  New  York  Central  &  H.  R.  R.  R. 
v.  Dupre,  54  Fed.  646, 13  U.  S.  App.  Co.,  76  N.  Y.  402,  32  Am.  Rep.  325 
183,  4  C.  C.  A.  540,  21  L.  R.  A.  289  (1879). 

(1893),  probably  goes  too  far  in  per-          Query  whether  a  passenger  may 

mitting  a  change  to  be  made  after  so  reserve   a  seat   by   putting  his 

the  passenger  had  retired.  hand  baggage  in   it  that  he  may 

Indiana. — Pullman  P.   C.  Co.  v.  forcibly  retake  the  seat  from  an  in- 

Taylor,  65  Ind.  153,  32  Am.  Rep.  trader.    See  case  cited  in  57  Albany 

57    (1879),   forbidding    change   of  L.  J.  19. 
berth. 
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unit  basis  has  already  been  remarked;  and  upon  this  unit 
both  the  proprietor  and  the  public  may  insist.  Thus  a 
water  company  can  compel  a  customer  to  take  for  the 
established  period  provided  it  is  reasonable. 1  On  the  other 
hand  the  customer  can  refuse  to  commit  himself  beyond 
the  reasonable  period  thus  defined,  for  the  company  cannot 
demand  that  he  shall  take  more  than  the  established 
unit.2  In  innkeeping  nowadays  the  sleeping  room  is  the 
unit.  A  traveler  cannot  therefore  ask  the  proprietor  to 
let  him  sleep  in  an  unused  bed  in  a  room  already  taken 
by  a  guest.3  The  case  of  the  sleeping  car  is  somewhat 
peculiar  in  this  respect.  It  seems  that  the  company  offers 
in  the  alternative  either  the  single  berth  or  the  entire 
section;  and  the  traveler  may  probably  insist  upon  having 
one  or  the  other  at  his  election.  It  seems  therefore  that 
a  car  company  may  sell  a  whole  section  to  a  single  appli- 
cant, and  justify  the -refusal  to  assign  the  upper  berth, 
unused  by  the  purchaser,  to  a  passenger  applying  for  it 
later.4 

1  Compare    Harbison    v.    Knox-  841,  118  N.  W.  1064,  19  L.  R.  A. 

ville    Water   Co.,    53    S.    W.    993  (N.  S.)  693,  130  Am.  St.  Rep.  699 

(1899),    holding   requirement   that  (1908). 

water  must  be  taken  by  the  quar-  l  See  Browne  v.  Brandt  (1902),  1 

ter  reasonable,  with  Rockland  Wa-  K.  B.  696;  Fell  v.  Knight,  8  M.  & 

ter  Co.  v.  Adams,  84  Me.  472,  24  W.  269  (Eng.),  10  L.  J.  Ex.  277,  5 

All.  840, 30  Am.  St.  Rep.  368  (1892),  Jur.  554  (1841). 

holding    requirement    that    water  4See  Searles  v.  Mann.  Boudoir 

must  be  taken  by  the  year  unrea-  C.  Co.,  45  Fed.  330  (1891),  holding 

Bonable.  that  a  whole  section  may  be  re- 

1  See  Wheeler  v.  Northern  Colo.  served  in  a  sleeping  car. 

Irr.  Co.,  10  Colo.  582,  17  Pac.  487,  Legislation     requiring     the     car 

3  Am.  St.  Rep.  603  (1887),  holding  company  to  give  the  passenger  the 

that  an  irrigation  company  cannot  advantage   of   the   section   at   the 

compel   a  land  owner  to   commit  price  for  the  lower  berth  when  the 

himself  for  ten  years.  upper  berth  is  unsold  is  unconsti- 

But  a  telephone  company  may  tutional  interference.    State  v.  Red- 
make  its  unit  six  months  instead  man,  134  Wis.  89,  114  N.  W.  137 
of  three  months.     Buffalo  County  (1908). 
Telephone  Co.  v.  Turner,  82  Neb. 
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§  847.  Choice  of  facilities. 

In  many  businesses  alternative  services  are  provided, 
such  as  sleeping  cars  and  day  coaches  upon  railway  trains.1 
The  more  costly  cars  may  surely  be  more  comfortably 
equipped,  if  the  less  costly  provide  reasonable  accommo- 
dation. This  is  true  also  of  freight  cars,  there  being  special 
stock  cars  for  the  transportation  of  race  horses  much 
better  fitted  than  the  ordinary  stock  cars.2  Where  there 
are  such  alternative  services,  it  is  obvious  that  the  cus- 
tomer should  be  given  his  choice;  the  company  should 
not  dictate  without  reason.  Thus  it  would  seem  clear 
that  persons  belonging  to  a  certain  race  could  not  be  ex- 
cluded from  the  superior  accommodations  if  they  wish 
to  have  them.3  But  sometimes  reasons  may  exist  for 
rules  regulating  the  choice.  Thus  for  the  transportation 
of  passengers  in  palace  cars,  certain  classes  of  tickets  for 
the  journey  may  be  refused.4 

§  848.  Separation  based  upon  race. 

Considered  in  this  light  then,  it  would  seem  that  there 
could  be  no  question  as  to  the  legality  of  the  provision  of 
separate  accommodation  for  colored  persons,  whether  by 


1  See  Pullman  Palace  Car  Co.  v.  that  where  the  ordinary  coaches 
Lee,  49  111.  App.  75  (1892).  are    crowded    a    passenger    has    a 

2  Coupland  v.  Housatonic  R.  R.  right  to  enter  a  parlor  car  oper- 
Co.,  61  Conn.  531,  23  Atl.  870,  15  ated  by    the   same    company,   no 
L.  R.  A.  534  (1892).  regulation  against  this  being   pro- 

1  See  Pullman  Palace  Car  Co.  v.  mulgated. 

Cain,    15   Tex.  Civ.  App.  503,  40  But  in  Bass  v.  Chicago  &  N.  W. 

S.  W.  220  (1897).  Ry.  Co.,  36  Wis.  450,  17  Am.  Rep. 

4  Lawrence  v.  Pullman  P.  Car  495  (1874),  it  was  held  that  when 
Co.,  144  Mass.  1,  10  N.  E.  723,  59  the  ordinary  coaches  are  full  a  pas- 
Am.  Rep.  58  (1887).  senger  has  no  right  to  enter  the 

In  Thorpe  v.  New  York  Central  ladies'  car. 
&  H.  R.  R.  R.  Co.,  76  N.  Y.  402, 
32  Am.  Rep.  325  (1879),  it  was  held 
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regulation  1  or  legislation.2  The  Tennessee  court 3  goes 
to  the  root  of  the  matter  when  it  says:  "We  know  of  no 
rule  that  requires  railroad  companies  to  yield  to  the  dis- 
position of  passengers  to  arbitrarily  determine  as  to  the 
coach  in  which  they  take  passage."  The  right  to  deter- 
mine the  question  rests  with  the  carriers  as  the  North 
Carolina4  court  clearly  says:  "Among  those  reasonable 


1  United  States.— Chiles  v.  Ches- 
apeake &  O.  Ry.  Co.,  218  U.  S.  71, 
30  Sup.  Ct.  667  (1910);  Houck  v. 
Southern  Pac.  Ry.  Co.,  38  Fed. 
Rep.  226  (1888). 

Alabama. — Bowie  v.  Birmingham 
Ry.  &  El.  Co.,  125  Ala.  397,  27  So. 
1016,  82  Am.  St.  Rep.  247,  50  L.  R. 
A.  632  (1899). 

•  Arkansas. — Bradford  v.  St.  Louis 
I.  M.  &  So.  Ry.  Co.,  124  S.  W. 
516  (1910). 

Kentucky. — Chiles  v.  Chesapeake 
&  O.  Ry.  Co.,  125  Ky.  299,  101  S. 
W.  386,  11  L.  R.  A.  (N.  S.)  268 
(1907). 

Michigan. — Day  v.  Owen,  5 
Mich.  520,  72  Am.  Dec.  62  (1858). 

Mississippi. — Southern  Light  & 
Traction  Co.  v.  Compton,  86  Miss. 
269,  38  So.  629  (1905). 

Missouri. — Chilton  v.  St.  Louis 
&  I.  M.  Ry.  Co.,  114  Mo.  88,  21 
S.  W.  458,  19  L.  R.  A.  269  (1893). 

Pennsylvania. — West  Chester  & 
Philadelphia  R.  R.  Co.  v.  Miles,  55 
Pa.  St.  209,  93  Am.  Dec.  744  (1867). 

South  Carolina. — Smith  v.  Cham- 
berlain, 38  S.  C.  529,  17  S.  E.  371, 
19  L.  R.  A.  710  (1892),  waiting 
rooms. 

But  see  Coger  v.  Northwestern 
Union  Packet  Co.,  37  Iowa,  145 
(1873),  and  see  Gray  v.  Cincinnati 
So.  Ry.  Co.,  11  Fed.  683  (1882). 
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2  United  States. — Plessy  v.  Fergu- 
son, 163  U.  S.  537,  41  L.  ed.  256, 
16   Sup.  Ct.   1138  (1896);   Chesa- 
peake &  O.  Ry.  Co.  v.  Kentucky, 
179  U.  S.  388,  45  L.  ed.  244,  21  S. 
Ct.  101  (1900);  Anderson  v.  Louis- 
ville  &   N.  R.  R.  Co.,  62  Fed.  46 
(1894). 

Florida. — Patterson  v.  Taylor, 
51  Fla.  275,  40  So.  493  (1906). 

Georgia. — Hillman  v.  Georgia  R. 
&  Banking  Co.,  126  Ga.  814,  56 
S.  E.  68  (1906). 

Louisiana. — Ex  parte  Plessy,  45 
La.  Ann.  80,  11  So.  948,  18  L.  R.  A. 
639  (1893). 

Mississippi. — Louisville,  N.  O. 
&  T.  Ry.  Co.  v.  State,  66  Miss.  662, 
6  So.  203,  14  Am.  St.  Rep.  599 
(1889). 

Tennessee. — Smith  v.  State,  100 
Tenn.  494,  46  S.  W.  566,  41  L.  R.  A. 
432  (1898). 

An  appreciable  mixture  of  col- 
ored blood  makes  a  person  colored. 
Lee  v.  New  Orleans  Gt.  No.  R.  R. 
Co.,  125  La.  236,  51  So.  182  (1910). 

3  Chesapeake  O.  &  S.  Ry.  Co.  v. 
Wells,   85  Tenn.  613,  4  S.   W.   5 
(1887). 

4  Britton  v.  Atlanta  &  C.  A.  L. 
Ry.  Co.,  88  N.  C.  536,  43  Am.  Rep. 
749  (1883). 

Constitutional  difficulties  will 
arise  whenever  the  application  of 
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regulations  which  they  have  a  right  to  adopt  is  the  one  of 
classifying  their  passengers  and  assigning  them  to  separate, 
though  not  unequal,  accommodations.  This  right,  as 
regards  the  separation  of  the  white  and  colored  races  in 
public  places  has  been  expressly  and  fully  recognized  in 
many  of  the  courts,  both  state  and  national." 

§  849.  No  real  discriminations  permissible. 

This  right  to  assign  is  subject  to  the  limitation  strictly 
insisted  upon  that  there  must  be  no  inequalities  imposed 
by  this  assignment  to  designated  facilities.  Thus  if  the 
races  are  separated  the  cars  must  be  equally  equipped  with 
proper  conveniences.1  And  if  such  special  facilities  as 
ladies'  cars  or  sleeping  cars  are  available  to  one  race  they 
must  also  be  to  the  other.2  Legislation  also  must  treat  the 
races  without  the  least  discrimination  as  is  well  brought 
out  in  two  recent  Florida  cases.  In  one  of  these  cases,3 
the  court  had  under  review  a  State  statute  requiring 
street  car  companies  to  provide  separate  cars,  but  con- 
such  legislation  to  interstate  trans-  ville  &  N.  Ry.  Co.,  98  Ky.  231,  32 
portation  is  attempted.  S.  W.  742  (1895). 

United  States. — Hall   v.    Decuir,  J  United  States. — Houck  v.  South- 

95  U.  S.  485,  24  L.  ed.  547  (1877).          era  P.  Ry.  Co.,  38  Fed.  226  (1888). 

Kentucky. — Ohio  Valley  Railways  Texas. — Henderson  v.  Galveston, 
Receiver  v.  Lander,  104  Ky.  431,  H.  &  S.  A.  Ry.  Co.  (Tex.  Civ.  App.), 
47  S.  W.  344  (1898).  38  S.  W.  1136  (1896). 

Maryland. — Hart  v.  State,  100  And  see  Coger  v.  North  Western 
Md.  595,  60  Atl.  457  (1005).  Union  Packet  Co.,  37  Iowa,  145 

New  York. — Carrey    v.    Spencer,       (1873). 
36  N.  Y.  Supp.  886  (1895).  But  see  Day  v.  Owen,  5  Mich. 

Texas.— Pullman  Palace  Car  Co.      520,  72  Am.  Dec.  62  (1858). 
v.  Cain,  15  Tex.  Civ.  App.  503,  40          2  Illinois—  Chicago  &  N.  W.  Ry. 
S.  W.  220.  Co.  v.  Williams,  55  111.  185,  8  Am. 

Some  cases  treat  the  separation      Rep.  641  (1870). 
of  the  races  to  avoid  trouble  as          Texas. — Pullman  Palace  Car  Co. 
almost  a  duty.    See  Wood  v.  Louis-      v.  Cain,  15  Tex.  Civ.  App.  503,  40 
ville  &  N.  Ry.  Co.,  101  Ky.  703,      S.  W.  220  (1897). 
42  S.  W.  349  (1897) ;  Quinn  v.  Louis-          3  State  v.  Patterson,  50  Fla.  127, 

39  So.  398  (1905). 
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taining  a  provision  that  the  act  should  not  apply  to 
colored  nurses  having  the  care  of  white  children  or  sick 
white  persons.  This  act  was  held  to  be  unconstitutional, 
because  giving  to  the  white  race  the  privilege  of  being 
accompanied  by  negro  nurses  while  denying  to  negroes 
the  privilege  of  being  accompanied  by  white  nurses.  In 
view,  very  probably  of  this  holding,  the  council  of  Pensa- 
cola  passed  an  ordinance,  also  requiring  separate  com- 
partments for  the  two  races  but  providing  in  general 
terms  that  it  should  not  be  construed  to  apply  to  nurses 
attending  children  or  invalids  of  the  other  race.  This 
ordinance  was  held  in  the  other  case,1  to  be  free  from  the 
vice  of  the  statute ;  with  respect  to  the  exception  of  nurses, 
it  was  declared  that  such  exception  was  a  proper  and  rea- 
sonable classification  and  did  not  render  the  ordinance 
invalid. 

Topic  D.  Fair  Apportionment  of  Service 

§  860.  Duty  not  to  discriminate. 

Even  when  we  have  the  case  where  by  reason  of  unex- 
pected press  of  business  the  management  is  excused  from 
meeting  all  demands  upon  it,  it  still  is  not  free  from  legal 
obligation  in  dealing  with  the  situation.  On  the  contrary 
a  secondary  obligation  now  rests  upon  it  to  deal  with  the 

1  Grooms  v.  Schad,  51  Fla.  168,  N.  R.  R.  Co.,  101  Ky.  703,  42  S. 

40  So.  497  (1906).  W.  349  (1897). 

In  Louisville  &  N.  R.  R.  Co.  v.  In  Southern  Ry.  Co.  v.  Thurman, 

Catron,  102  Ky.  323,  43  S.  W.  443  28  Ky.  L.  Rep.  699,  90  S.  W.  240, 

(1897),  it  was  said  that  even  where  2  L.  R.  A.  (N.  S.)  1108  (1906),  it 

exceptions  to  the  color  separations  was  said  that  the  railroad  was  not 

were  made  for  cases  of  nurses  and  liable  if  in  good  faith  it  assigned 

officers,  this  means  only  that  such  a   white     person    to    the    colored 

attendants   may   accompany   their  car. 

charges  not  that  such  charges  may  But  see  Ex  parte  Plessy,  45  La. 

accompany  attendants.  Ann.   80,  11  So.  948,  18  -L.  R.  A. 

And  see  Wood  v.   Louisville  &  639  (1892). 
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situation  for  the  best  interests  of  all  concerned.  It  may 
not  discriminate  in  this  situation  any  more  than  in  any 
other,  but  must  perform  its  public  duty  impartially.  Re- 
fusing the  goods  of  one  to  take  those  of  another  cer- 
tainly seems  discrimination  in  the  usual  sense  in  which 
that  word  is  used.  And  indeed  where  no  justification 
appears  for  a  carrier  who  serves  one  customer  ahead  of 
another,  such  discrimination  will  be  held  a  violation  of 
the  carrier's  duty.1  Certainly  where  orders  for  cars  are 
filed,  filling  an  order  which  is  later  in  tune  is  plain  dis- 
crimination against  the  earlier  order  passed  over.2  Two 
extreme  cases  will  illustrate  this.  In  one  a  railroad  ap- 
parently desirous  of  keeping  from  market  ties  on  its  route 
furnished  cars  to  other  shippers  of  lumber  while  refusing 
this  complainant  cars  for  his  ties.3  In  the  other  the  rail- 
road refused  its  quota  of  cars  to  a  colliery  because  the 
owners  would  not  sell  their  coal  to  a  company  affiliated 
with  it.4 


1  The  general  propositions  con- 
tained in  the  text  are  derived  from 
many  cases,  more  particularly  from : 

Delaware. — Truax  v.  Philadel- 
phia, Wilmington  &  B.  R.  R.  Co., 
3  Houst.  233  (1864). 

Illinois. — Great  Western  Ry.  Co. 
v.  Burns,  60  111.  284  (1871). 

New  York. — S  trough  v.  New 
York  C.  &  H.  R.  R.  R.  Co.,  181 
N.  Y.  533,  73  N.  E.  1133,  aff'd 
92  App.  Div.  584,  87  N.  Y.  Supp. 
30  (1905). 

North  Carolina.  —  Patterson  v. 
Steamship  Co.,  140  N.  C.  412,  53 
S.  E.  224,  5  L.  R.  A.  (N.  S.)  1012, 
111  Am.  St.  Rep.  848  (1906). 

*  Cases  directly  on  this  point  are: 

Kentucky. — Newport  News  & 
M.  V.  R.  R.  Co.  v.  Reed,  10  Ky. 
L.  Rep.  1020  (1889). 


Minnesota. — Rhodes  v.  North- 
ern P.  R.  R.  Co.,  34  Minn.  87,  24 
N.  W.  347  (1885). 

Texas.— Houston  &  T.  C.  Ry. 
Co.  v.  Smith,  63  Tex.  322  (1885). 

Utah. — Nichols  v.  Oreg.  Short 
Line  Ry.  Co.,  24  Utah,  83,  66 
Pac.  768,  91  Am.  St.  Rep.  778 
(1901). 

3  American  Tie  &  Timber  Co.  v. 
Kansas  City  S.  Ry.  Co.,  175  Fed. 
28,  99  C.  C.  A.  44  (1909). 

See  further,  State  v.  Chicago  & 
N.  W.  Ry.  Co.  (Neb.),  120  N.  W. 
165  (1909). 

4  Loraine  v.  Pittsburg,  J.  E.  & 
E.  R.  R.  Co.,  205  Pa.  St.  132,  54 
Atl.  580  (1903). 

See  further,  Toledo  &  O.  C.  Ry. 
Co.  v.  Wren,  78  Ohio  St.  137,  84 
N.  E.  785  (1908). 
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§  851.  Serving  applicants  in  rotation. 

Where  the  applicants  for  service  are  in  the  same  general 
class  the  traditional  rule,  as  has  just  been  seen,  has  been 
to  serve  customers  in  the  order  of  their  application.  Thus 
the  law  for  grist  mills  has  always  been  first  come,  first 
served.1  This  works  well  enough  when  each  applicant 
wishes  a  small  service.  Indeed  where  the  application  is 
practically  indivisible,  no  other  rule  is  practicable.  Thus 
the  normal  rule  as  to  telegrams  is  that  they  shall  be  for- 
warded in  order  of  receipt.2  In  most  situations  this  rule 
of  rotation  will  plainly  govern.  Plainly  no  other  rule  is 
applicable  where  the  service  which  each  applicant  desires 
is  the  natural  unit  in  the  particular  service.  Thus  a 
steamship  company  should  assign  berths  to  passengers 
in  the  order  of  their  application.3  As  between  two  ship- 
pers offering  two  shipments  either  one  of  which  will  ex- 
haust the  space  available,  the  one  which  first  applies 
should  be  given  precedence  in  the  normal  case.4 


1  Alabama. — Sadler  v.  Langham, 
34  Ala.  311  (1859). 

Georgia. — Loughbridge  v.  Har- 
ris, 42  Ga.  500  (1871). 

Maine. — State  v.  Edwards,  86 
Me.  102,  29  Atl.  947,  25  L.  R.  A. 
504,  41  Am.  St.  Rep.  528  (1893). 

Nebraska. — Getchell  v.  Benton, 
30  Neb.  870,  47  N.  W.  468  (1890). 

Tennessee. — Harding  v.  Good- 
lett,  3  Yerg.  41  (1832). 

West  Virginia. — West  v.  Rawson, 
40  W.  Va.  480,  21  S.  E.  1019  (1895). 

2  Colorado. — Western  Union  Tel. 
Co.  v.  Graham,  1  Col.  230,  9  Am. 
Rep.  136  (1871). 

Indiana. — Western  Union  Tel. 
Co.  v.  Ward,  23  Ind.  377,  85  Am. 
Dec.  462  (1864);  Bierhaus  v.  West- 
ern Union  Tel.  Co.,  8  Ind.  App. 
246,  34  N.  E.  581  (1893). 
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Nevada. — Western  Union  Tel.  Co. 
v.  Call  Publishing  Co.,  58  Neb.  192 
(1895),  78  N.  W.  579  (1897);  Mac- 
kay  v.  Western  Union  Tel.  Co.,  16 
Nev.  222  (1881). 

South  Carolina. — Pinckney  Bros, 
v.  Western  Union  Tel.  Co.,  19  S. 
C.  71,  45  Am.  Rep.  765  (1881). 

Tennessee. — Telegraph  Co.  v. 
Munford,  87  Tenn.  190,  10  S.  W. 
318  (1889);  Telegraph  Co.  v.  Mel- 
lon, 96  Tenn.  66,  33  S.  W.  725  (1896). 

England.— Reuter  v.  El.  T.  Co., 
6  E.  &  B.  341  (1856). 

3  Patterson  v.  Steamship  Co.,  140 
N.  C.  412,  53  S.  E.  224,  5  L.  R.  A. 
(N.  S.)  1012,  111  Am.  St.  Rep.  848 
(1906). 

4  Ocean  Steamship  Co.  v.  Savan- 
nah L.  W.  &  S.  Co.  (Ga.),  63  S.  E. 
577,  20  L.  R.  A.  (N.  S.)  867  (1909). 
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§  852.  Proration  of  limited  supply. 

There  are  several  public  services,  as  has  been  noted, 
where  there  is  a  natural  limitation  upon  the  amount  of  the 
supply  available.  Take  the  case  of  natural  gas — when  it  is 
found  that  no  more  can  be  obtained  by  sinking  more  wells 
in  the  district,  what  shall  be  done?  The  actual  cases 
which  have  come  up  in  the  natural  gas  regions  have  de- 
cided not  merely  that  there  should  be  a  proration  of  the 
available  supply  when  the  demand  outruns  the  supply,  but 
apparently  that  new  applicants  within  the  same  district 
must  be  received  and  given  their  share  of  the  supply.1 
Then  there  is  the  case  of  the  irrigation  system — in  a  period 
of  drought  how  shall  the  available  supply  be  distributed? 
At  this  point  the  matter  is  complicated  by  the  established 
law  in  those  regions  as  to  priority  in  water  right  by  reason 
of  earlier  appropriation;  and  the  general  rule  follows  of 
giving  full  supply  to  an  earlier  taker  in  preference  to  a 
later  one,  those  who  are  upon  the  same  plane  sharing 
equally.2 


1  Those  interested  in  this  prob-  (1901),   121   Fed.  347,  57  C.  C.  A. 
lem  should  consult:  561  (1903). 

Indiana. — State  ex  rel.  Wood  v.  California. — Volkmar     v.     Volk- 

Consumers'    Gas    Trust    Co.,    157  mar,    147   Cal.    175,    81    Pac.    413 

Ind.  345,  61  N.  E.  674,  55  L.  R.  A.  (1905);  Doland  v.  Clark,  143  Cal. 

245  (1901);  Indiana  N.  Gas  &  O.  176,  76  Pac.  958  (1904). 

Co.  v.  State  ex  rel.  Armstrong,  162  Colorado. — Farmers'  H.  L.  C.  & 

Ind.  690,  71  N.  E.  133  (1904).  Ry.  Co.   v.  Southworth,    13  Colo. 

Pennsylvania.— Thompson    Glass  111,  21  Pac.  1028  (1889);  Nichols 

Co.  v.  Fayette  Fuel  Gas  Co.,  137  v.  Mclntosh,  19  Colo.  22,  34  Pac. 

Pa.  St.  317,  21  Atl.  93  (1890);  Black  278    (1893);    Northern    Colo.    Irr. 

Lick   Mfg.   Co.   v.   Saltsburg   Gas  Co.  v.  Richards,  22  Colo.  450,  45 

Co.,  139  Pa.  St.  448,  21  Atl.  432  Pac.  423  (1896);  White  v.  Highline 

(1891).  Canal  &  Ry.  Co.,  22  Colo.  191,  43 

2  Those  interested  in  this  prob-  Pac.  1028  (1886). 

lem  should  consult:  Oregon. — Cole  v.  Logan,  24  Oreg. 

United  States.— Souther   v.    San  304,  33  Pac.  568  (1893). 
Diego   Flume   Co.,    112   Fed.   228 
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§  853.  Distribution  of  cars  to  stations. 

It  is  obviously  impossible  to  regulate  the  order  of  ac- 
cepting goods  according  to  the  time  of  offers  for  ship- 
ment over  the  whole  line.  Reasonable  facilities  must 
be  provided  for  each  station,  and  when  the  space  pro- 
vided for  the  station  has  been  exhausted  no  further  goods 
need  be  received  there  until  it  is  possible  to  get  more  cars 
without  depriving  another  station  of  its  supply.  This 
matter  was  discussed  in  the  case  of  Ballentine  v.  North 
Missouri  Railroad.1  In  the  course  of  his  opinion  in  that 
case  Mr.  Justice  Fagg  said:  "It  seems  to  have  been  the 
theory  upon  which  the  petition  proceeded  in  this  case, 
that  it  was  the  duty  of  the  defendant  to  have  shipped  the 
live  stock  in  the  order  of  time  in  which  it  was  offered  with 
reference  to  the  entire  line  of  its  road,  and  not  to  any 
particular  station.  This  is  altogether  unreasonable,  and 
in  its  practical  operation  would  work  great  hardships 
upon  all  companies.  Its  duty  in  this  respect,  then,  must 
be  understood  in  reference  to  each  particular  station  and 
not  to  the  operation  of  the  road  as  a  whole.  Whilst  it  may 
be  difficult  to  lay  down  any  general  rule  upon  this  subject, 
sufficiently  accurate  in  its  terms  to  cover  all  cases  that 
may  possibly  occur,  still  we  think  it  can  be  approximated 
by  saying  that  its  means  of  transportation  must  be  so 
distributed  at  the  various  stations  for  receiving  passengers 
and  freight  along  the  entire  line  of  its  road,  as  to  afford 
a  reasonable  amount  of  accommodation  for  all."  2 

1  40  Mo.  491  (1867).    See  further,  other  shippers  at  points  where  it 
Pittsburg,  C.,  C.  &  St.  L.  Ry.  Co.  v.  competed   with   other   lines,    it   is 
Wood  (Ind.  App.),  84  N.  E.  1009  held  liable.     Chicago,  St.  L.  &  P. 
(1908).  Ry.  Co.  v.  Wolcott,  141  Ind.  267, 

2  Where  a  railroad  company  dis-  39  N.   E.  451,  50  Am.  Rep.  320 
criminated  against  a  shipper  who  (1895). 

had  no  other  means  of  shipment  But  in  Little  Rock  &  Ft.  S.  Ry. 

than  over  its  line,  and  refused  to  Co.  v.  Oppenheimer,  64  Ark.  271, 

furnish  him  with  cars  at  times  when  43  S.   W.   150,   44  L.   R.   A.  353 

it   was   supplying   them   freely   to  (1897),  furnishing  cars  first  to  com- 
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§  864.  No  part  of  the  system  given  preference. 

All  cars  available  should  be  used  for  the  equal  benefit 
of  the  whole  system,  no  part  being  given  preference  over 
another.  The  question  was  considered  at  length  in  Ayres 
v.  Chicago  &  Northwestern  Railway.1  In  that  case  Mr. 
Justice  Cassoday  said:  "It  must  be  remembered  that  the 
defendant  has  many  lines  of  railroad  scattered  through 
several  different  States.  Along  each  and  all  of  these 
different  lines  it  has  stations  of  more  or  less  importance. 
The  company  owes  the  same  duty  to  shippers  at  any  one 
station  as  it  does  to  the  shippers  at  any  other  station  of 
the  same  business  importance.  The  rights  of  all  shippers 
applying  for  such  cars  under  the  same  circumstances 
are  necessarily  equal.  No  one  station,  much  less  any  one 
shipper,  has  the  right  to  command  the  entire  resources 
of  the  company  to  the  exclusion  or  prejudice  of  other 
stations  and  other  shippers.  Most  of  such  suitable  cars 
must  necessarily  be  scattered  along  and  upon  such  differ- 
ent lines  of  railroad,  loaded  or  unloaded.  Many  will 
necessarily  be  at  the  larger  centers  of  trade.  The  condi- 
tions of  the  market  are  not  always  the  same,  but  are  liable 
to  fluctuations,  and  may  be  such  as  to  create  a  great  de- 
mand for  such  cars  upon  one  or  more  of  such  lines,  and 
very  little  upon  others.  Such  cars  should  be  distributed 
along  the  different  lines  of  road,  and  the  several  stations 
on  each,  as  near  as  may  be  in  proportion  to  the  ordinary 
business  requirements  at  the  time,  in  order  that  ship- 
ments may  be  made  with  reasonable  celerity.  The  re- 
quirement of  such  fair  and  general  distribution  and  uni- 
form vigilance  is  not  only  mutually  beneficial  to  producers, 
shippers,  carriers,  and  purchasers,  but  of  business  and 

petitive  points  was  held  not  un-  Martin  v.  Gt.  Northern  Ry.  Co., 

justifiable.  110   Minn.    118,    124   N.    W.   825 

!71  Wis.  372,  37  N.  W.  432,  5  (1910). 
Am.  St.  Rep.  226  (1888).    See  also 
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trade  generally.  It  is  the  extent  of  such  business  ordi- 
narily done  on  a  particular  line,  or  at  a  particular  station, 
which  properly  measures  the  carriers'  obligation  to  fur- 
nish such  transportation."  1 

§  855.  Apportionment  of  cars  to  shippers. 

By  the  principles  just  established,  facilities  are  assigned 
to  localities  not  in  the  order  of  their  application,  but  in 
proportion  to  their  usual  requirements,  as  this  is  regarded 
as  fair  to  all  concerned,  upon  the  whole.  When  it  be- 
comes a  question  of  the  assignment  of  facilities  to  appli- 
cants in  the  same  locality  there  is  sometimes  a  disposition 
to  adhere  to  the  simple  rule  of  rotation  in  the  order  of 
application.  But  upon  reflection  it  is  sufficiently  plain 
that  here  too  it  is  more  fair  to  all  concerned  that  there 
should  be  an  apportionment  of  the  facilities  available. 
This  law  is  quite  modern;  it  was  hardly  worked  out  before 
State  v.  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany.2 The  problem  there  arising  for  decision  was  whether 

1  The  principle  permitting  that  in  its  own  yards  which  were  con- 
policy  to  be  adopted  which  will  gested  with  cars, 
best  clear  the  congestion  with  the  Nevertheless  in  State  v.  Chicago 
least  injury  is  well  illustrated  by  &  N.  W.  Ry.  Co.  (Neb.),  120  N.  W. 
the  two  following  decisions  which  165  (1907),  it  seems  to  have  been 
are  really  not  at  all  inconsistent.  conceded  that  a  railway  would 
In  Galena  &  C.  U.  R.  R.  Co.  v.  usually  be  justified  in  retaining  cars 
Rae,  18  111.  488,  68  Am.  Dec.  574  until  they  were  reloaded.  Another 
(1857),  it  was  held  that  a  railroad  cautious  decision  of  this  general 
might  be  justified,  in  press  of  busi-  sort  is  Union  Pacific  R.  R.  Co.  v. 
ness,  in  taking  grain  from  wagons  Updike  Grain  Co.,  178  Fed.  223 
or  boats,  while  grain  in  private  (1910). 

warehouses  was  awaiting  transpor-  2  71    Neb.   593,   99   N.   W.   309 

tation.   On  the  other  hand,  in  Choc-  (1904).    See  also: 

taw,  O.  &  G.  R.  R.  Co.  v.  State,  73  Arkansas.— St.  Louis  S.  W.  Ry. 

Ark.  373,  84  S.  W.  502  (1904),  it  Co.  v.  Clay  Ginn.  Co.,  77  Ark.  357, 

was  held  that  in  time  of  stress  the  92  S.  W.  531  (1906). 

railroad    might    handle    coal    cars  Minnesota. — Martin  v.  Gt.  North- 

upon  private  sidings  when  it  could  ern  Ry.  Co.,  110  Minn.  118,  124 

not  furnish  facilities  for  shippers  N.  W.  825  (1910). 
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it  was  fair,  in  assigning  the  cars  properly  apportioned  to  a 
given  station  in  accordance  with  its  usual  business,  to  pro- 
rate these  cars  among  shippers  in  proportion  to  their  usual 
business.  And  the  court  thought  that  it  was,  saying: 
"The  question  is  not  whether  he  received  all  the  cars  he 
wanted,  but  whether  the  cars  on  hand  were  apportioned 
in  fairness  and  without  unjust  discrimination."  1  In  a 
case  a  little  later,  the  same  court  expressed  its  sympathy 
for  a  railroad  placed  in  the  difficult  position  of  trying  to 
do  business  with  two  active  and  jealous  competitors  in 
such  a  manner  as  to  remain  upon  good  terms  with  both 
by  reciting  these  lines — 

"How  happy  could"  they  "be  with  either, 
Were  t'other  dear  charmer  away!" 

§  856.  Basis  of  prorating  cars. 

It  seems  now  well  established,  therefore,  that  it  is  the 
duty  of  the  management  when  the  supply  is  short  to  pro- 
rate cars  apportioned  to  the  station  among  the  applicants. 
The  law  has  become  quite  elaborate  in  late  years  as  to 
the  various  elements  that  may  enter  into  the  consideration 
as  to  what  is  a  fair  apportionment.  Thus  in  a  recent  case  * 
it  was  said  in  apportioning  cars:  "I  am  of  the  opinion 
that  in  reaching  a  proper  basis  for  the  distribution  of  rail- 

1  State  v.  Chicago,  B.  &  Q.  R.          Moreover    an    arrangement,  en- 
R.  Co.,  72  Neb.  542,   101   N.  W.      tered  into  between  a  railroad  and 
23  (1904).    See  further:  warehousemen  along  its  route  that 

Kentucky. — Newport  News  &  M.  cars  shall  be  distributed  to  ware- 

V.  R.  R.  Co.  v.  Mercer,  16  Ky.  Law  housemen,  no  notice  being  taken 

Rep.  555,  29  S.  W.  301  (1895).  of  storers  as  such,  as  it  leaves  pos- 

Nebraska. — State  v.  Chicago  &  sibilities  of  abuses  in  the  dealings 

N.  W.  Ry.  Co.  (Neb.),  120  N.  W.  of  the  warehouseman,  is  not  to  be 

165  (1909).  supported.  United  States  ex  rel. 

2  United  States  v.  West  Virginia  v.   Oregon   Ry.   &   Nav.   Co.,   159 
Northern  Ry.  Co.,   125  Fed.   252  Fed.  975  (1908). 

(1903). 
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road  cars  it  is  necessary  that  an  impartial  and  intelligent 
study  of  the  capacity  of  the  different  mines  be  made  by 
competent  and  disinterested  experts,  whose  duty  it  should 
be  to  carefully  examine  into  the  different  elements  that 
are  essentially  factors  in  the  finding  of  the  daily  output  of 
the  respective  mines  which  are  to  share  in  the  allotment. 
Among  the  matters  to  be  investigated  are  the  following: 
the  working  places,  the  number  of  mine  cars  and  their 
capacity,  the  switch  and  tipple  efficiency,  the  number 
and  character  of  the  mining  machines  in  use,  the  hauling 
system  and  the  power  used,  the  number  of  miners  and 
other  employe's,  the  mine  openings,  and  the  miners'  houses. 
No  one  of  these  various  and  essential  elements  can  safely 
be  said  to  be  absolutely  controlling,  though  likely  the  most 
important  of  them  all  are  the  real  working  places,  the 
available  points  at  which  coal  can  be  profitably  mined."  l 

§  857.  Private  facilities  considered  in  the  apportionment. 
By  the  most  recent  development  in  this  law  of  car  dis- 
tribution the  private  cars  utilized  by  a  particular  shipper 
are  counted  as  part  of  his  allotment.2  This  is  elaborately 
defended  in  one  of  the  latest  cases 3  thus:  "It  is  a  charter 
duty  of  railroads  to  provide  cars,  as  well  as  tracks  and 
locomotives;  and  in  the  distribution  of  cars  by  an  inter- 
state railroad  company  among  coal  mines  on  a  percentage 
basis  in  times  of  shortage  of  cars,  private  cars  owned  by 
shippers  or  consignees,  which  have  no  right  upon  the  com- 
pany's tracks  except  by  virtue  of  its  charter,  must  be  con- 

1  Every  presumption  will  be  in  fa-  even    when   agreed   upon   between 
vor  of  an  arrangement  of  car  dis-  the    railroad    and      the     principal 
tribution  which  has  been  generally  shippers.    United  States  v.  Norfolk 
acquiesced   in.     United   States   v.  &  W.  Ry.  Co.,  143   Fed.   266,   74 
Norfolk  &  W.  Ry.  Co.,   109  Fed.  C.  C.  A.  404  (1906). 

837  (1901).  a Chicago  &  A.  Ry.  Co.  v.  Inter- 

2  But  such  distributing  arrange-      state  Commerce  Commission,   173 
ments  are  not  necessarily  conclusive      Fed.  930  (1908). 
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sidered  as  leased  to  it  and  as  forming  a  part  of  its  com- 
mercial equipment;  and  while  the  owner  is  entitled  to  the 
exclusive  use  of  such  cars,  they  are  to  be  counted  against 
the  mine  as  a  part  of  its  percentage  in  the  distribution."  : 
This  whole  matter  as  to  the  regulation  of  the  distribution 
of  cars  was  threshed  out  in  a  series  of  cases  in  the  United 
States  Supreme  Court  within  a  year.2  It  was  noted  that 
the  regulations  established  by  the  railroads  had  dealt 
with  the  car  situation  as  though,  there  were  four  classes  of 
cars,  1,  System  cars,  that  is,  cars  owned  by  the  carrier  and 
in  use  for  the  transportation  of  coal ;  2,  company  fuel  cars, 
that  is,  cars  belonging  to  the  company,  and  used  by  it 
when  necessary  for  the  movement  of  coal  from  the  mines 
on  its  own  line,  solely  for  its  own  fuel  purposes;  3,  pri- 
vate cars,  that  is,  cars  either  owned  by  coal  mining  com- 
panies or  shippers  or  consumers  and  used  for  the  ben- 
efit of  their  owners  in  cnveyoing  coal  from  the  mines  to 
designated  points  of  delivery;  4,  foreign  railway  fuel  cars, 
that  is,  cars  owned  by  other  railroad  companies  and  sent 
to  mines  upon  other  lines,  the  coal  being  intended  for  use 
as  fuel  by  such  foreign  railroad  companies.  As  Mr. 
Justice  White  pointed  out  in  making  this  analysis  of  the 
problem  in  the  leading  case,3  some  systems  of  car  distribu- 
tion had  excluded  some  of  these  classes  from  considera- 
tion in  the  allotment,  and  other  systems  had  excluded 

1  Majestic  Coal  &  C.  Co.  v.  Illi-  2  See  Interstate  Commerce  Com- 

nois  C.  R.  R.  Co.,  162  Fed.  810  mission  v.  Chicago  &  Alton  R.  R. 

(1908).  Co.,  215  U.  S.  479,  30  S.  Ct.  163 

See  Logan  Coal  Co.  v.  Pennsyl-  (1910);  Baltimore  &  Ohio  R.  R.  Co. 

vania  Ry.  Co.,  154  Fed.  497  (1907),  v.  United  States  ex  rel.,  215  U.  S. 

holding   a   division   of   cars   based  481,  30  S.  Ct.  164  (1910). 

upon   subtracting  such   special   or  3  Interstate  Commerce  Commis- 

private  cars  as  were  coming  to  a  sion  v.  Illinois  Central  R.  R.  Co., 

shipper  from  his  capacity  figures  215  U.  S.   452,  30   Sup.    Ct.    155 

and    allowing    him    his    pro    rata  (1901). 
amount  upon  the  balance  not  out- 
rageous. 

47  [ 737  ] 


§  857  ]  PUBLIC  SERVICE  CORPORATIONS 

others.  Such  class  distinctions,  he  admitted,  might  per- 
haps be  made  by  the  railroads  without  its  being  personal 
discrimination.  But,  as  he  said  in  writing  the  opinion  of 
the  court,  it  was  within  the  power  of  the  Interstate  Com- 
merce Commission  to  insist  that  all  shippers  should  be 
treated  alike,  regardless  of  what  classes  of  cars  they  were 
utilizing  in  their  shipments. 
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REGULATION   OF   THE    SERVICE 

§  860.  The  function  of  regulations. 

Topic  A .  Establishment  of  Regulations 
§  861.  Who  may  make  regulations. 

862.  Publication  of  regulations. 

863.  Changing  regulations. 

864.  Waiver  of  regulations. 

865.  Essential  elements  of  valid  regulations. 

866.  Proper  enforcement  of  regulations. 

Topic  B.  Regulations  Governing  the  Service 
§  867.  Regulations  for  limiting  the  service. 

868.  Regulations  relating  to  acceptance. 

869.  Reasonable  conditions  of  performing  service. 

870.  Establishment  of  stopping  places. 

871.  Delivery  districts. 

872.  Time-tables. 

873.  Waiting  rooms. 

874.  Office  hours. 

875.  Proper  baggage. 

876.  Unusual  baggage. 

Topic  C.  Regulation  of  Patron's  Conduct 

§  877.  Regulations  requiring  prepayment. 

878.  Regulations  to  prevent  escape  from  payment. 

879.  Personal  behavior  of  patron. 

880.  Bringing  dangerous  things  prohibited. 

881.  Restriction  of  patron's  position. 

882.  Passengers  forbidden  upon  platforms. 

883.  Regulations  governing  the  supply. 

884.  Use  made  of  equipment. 

Topic  D.  Regulations  Relating  to  Tickets 
§  885.  Ticket  may  be  made  indispensable. 
886.  Failure  to  produce  ticket. 

[739] 


§§  860,  861  ]  PUBLIC  SERVICE  CORPORATIONS 

§  887.  Extra  charge  when  fare  is  paid  on  train. 

888.  No  opportunity  to  obtain  ticket. 

889.  Ticket  agent's  mistake. 

890.  Mistakes  of  the  conductors. 

891.  Argument  for  the  passenger. 

892.  Argument  for  the  carrier. 

§  860.  The  function  of  regulations. 

The  part  which  regulations  play  in  the  conduct  of  a 
public  business  is  very  considerable.  Public  businesses 
are  usually  carried  on  upon  a  large  scale,  and  for  their 
proper  conduct  established  regulations  are  plainly  neces- 
sary. In  recognition  of  this  fact  great  scope  is  given  to 
regulations  by  the  law,  large  discretion  being  given  to 
those  who  are  confronted  with  the  problem  of  reducing  to 
order  a  complicated  business.  As  a  result  the  rule  usually 
followed  by  the  courts  is  to  hold  justifiable  a  regulation 
which  is  made  by  a  company  in  good  faith  and  enforced 
by  it  without  discrimination  unless  it  is  plainly  outrageous 
in  its  general  operation.  Whether  the  court  might  have 
itself  done  differently,  or  even  if  it  sees  hardship  in  par- 
ticular cases,  is  not,  as  will  be  seen,  enough  to  induce  it 
to  set  the  regulation  aside  or  hold  it  no  justification.  This 
discloses  the  real  addition  which  the  right  to  make  regula- 
tions brings  to  the  ordinary  law  of  public  service.  With- 
out regulations  a  company  may  refuse  to  accede  to  partic- 
ular requests,  but  it  must  then  show  that  the  particular 
request  is  unreasonable.  But  with  a  general  regulation  a 
service  may  be  refused  to  anyone  notwithstanding  his  par- 
ticular hardship  unless  the  whole  rule  is  shown  to  be  un- 
reasonable. 

Topic  A.  Establishment  of  Regulations 
§  861.  Who  may  make  regulations. 

The  regulating  power  that  is  possessed  by  those  who  con- 
duct a  public  employment  is  part  of  that  right  of  manage- 
ment of  their  business  which  the  law  concedes  to  remain 
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in  them.  Proper  regulations  may  be  made  at  each  stage  of 
the  hierarchy  of  the  administration  by  the  officer  in  author- 
ity.1 Thus  general  managers  may  make  regulations  for 
the  whole  system,  and  district  managers  additional  ones  for 
their  own  territory;  and  even  minor  officials  such  as  con- 
ductors or  station  agents  may  sometimes  make  regulations. 
All  such  regulations  take  effect  upon  the  officers  or  employe's 
subordinate  to  the  official  who  has  made  the  regulations; 
and  it  follows  that  inferiors  cannot  waive  the  regulations 
of  a  superior  or  make  regulations  inconsistent  with  them.2 
Thus  a  railroad  company  is  not  bound  by  a  conductor's 
agreement  to  let  a  passenger  off  at  a  station  at  which  the 
published  regulations  of  the  company  do  not  allow  the 
train  to  stop;  but  a  superior  can  of  course,  set  aside  the 
regulation  of  an  inferior;  and  indeed  the  person  who  has 
made  the  regulations  himself  may  do  so. 

§  862.  Publication  of  regulations. 

By  the  general  rule  regulations  are  not  binding  unless 
there  has  been  due  notification  of  them.3  This  does  not 
mean  that  in  every  individual  case  they  must  have  been 

1  For     authority     for     the     text          Kansas. — Brown  v.  Kansas  City, 
which  follows,  see  Miller  v.  Georgia  •    F.  S.  &  G.  R.  R.  Co.,  38  Kan.  634, 
Ry.  &  B.  Co.,  88  Ga.  565,  18  L.  R.       16  Pac.  942  (1888). 

A.  323,  15  S.  E.  316,  30  Am.  St.  Maryland.— Western    Maryland 

Rep.    170    (1891);    and    Common-  Ry.  Co.  v.  Herold,   74    Md.    510, 

wealth  v.  Power,  7  Met.   (Mass.)  22  Atl.  323,  14  L.  R.  A.  75  (1891). 

596  (1844).  Michigan.— Carland   v.    Western 

2  For  authority  for  the  text  which  Union    Telegraph  Co.,  118    Mich, 
follows,  see  Ohio  &  M.  R.  W.  Co.  v.  369,   76   N.   W.  762,  43  L.  R.  A. 
Hatton,    60   Ind.    12    (1877);   and  280,  74  Am.  St.  Rep.  394  (1898). 
Schiffler  v.  Chicago  &  N.  W.  Ry.  New  York. — McGowan    v.    New 
Co.,  96  Wis.  141;  71  N.  W.  97,  65  York  City  Ry.  Co.,  99  N.  Y.  Supp. 
Am.  St.  Rep.  35  (1897).  835  (1906). 

3  California,. — Griffith    v.     Cave,  Pennsylvania. — Pennsylvania    R. 
22  Cal.  534,  83  Am.  Dec.  82  (1863).  R.  Co.  v.  Spicker,  105  Pa.  St.  142 

Indiana.— Chicago,  St.  L.  &  P.       (1884). 

Ry.  Co.  v.  Holdridge,  118  Ind.  287,  Texas— Eddy  v.  Rowell  (Tex. 
20  N.  E.  837  (1889).  Civ.  App.),  26  S.  W.  875  (1894). 
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brought  home  to  the  person  who  is  held  to  be  governed 
by  them;  it  simply  means  there  must  be  such  publication 
of  them  as  should  fairly  affect  the  patrons  concerned  with 
knowledge  of  them.1  Publication  may  be  by  notices 
posted  upon  the  premises,  by  provisions  printed  upon 
tickets  2  by  advertisements  or  handbills  or  in  any  other 
way  that  promises  sufficient  publicity.3  Private  in- 
structions given  to  its  employe's  to  disregard  established 
regulations  in  certain  circumstances  will  not  usually 
affect  patrons  at  all;  and  generally  speaking  regulations 
governing  the  conduct  of  officials  among  themselves  need 
not  be  made  known.4  Indeed  there  are  certain  instances 
where  it.  is  requisite  that  the  regulations  should  be  kept 
secret.5 


1  California. — Wright  v.  Califor- 
nia Central  Ry.  Co.,  78  Cal.  360 
(1889). 

Georgia. — Macon  &  W.  R.  R.  Co. 
v.  Johnson,  38  Ga.  409  (1868). 

Maryland. — Baltimore  City  Pass. 
Ry.  Co.  v.  Wilkinson,  30  Md.  224 
(1869). 

Michigan. — Van  Dusan  v.  Grand 
Trunk  Ry.  Co.,  97  Mich.  439, 37  Am. 
St.  Rep.  354,  56  N.  W.  848  (1893). 

Pennsylvania. — Whitsell  v.  Crane, 
8  Watts  &  S.  369  (1845). 

Tennessee. — Knoxville  Traction 
Co.  v.  Wilkerson,  117  Tenn.  482, 
99  S.  W.  992,  9  L.  R.  A.  (N.  S.) 
579  (1906). 

Texas. — Western  Union  Tel.  Co. 
v.  McMillan  (Tex.  Civ.  App.),  30 
S.  W.  298  (1895);  Gulf  C.  &  S.  F. 
Ry.  Co.  v.  Moody  (Tex.  Civ.  App.), 
308.  W.  574  (1895). 

Virginia. — Norfolk  W.  Ry.  Co. 
v.  Wysor,  82  Va.  250  (1886). 

2  Connecticut. — Coupland  v.  Hous- 
atonic  R.  R.  Co.,  23  Atl.  870,  15  L. 
R.  A.  534,  61  Conn.  531  (1892). 
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Massachusetts. — O'Neill  v.  Lynn 
&  B.  Ry.  Co.,  155  Mass.  371,  29 
N.  E.  630  (1892). 

New  Hampshire. — Johnson  v. 
Concord  R.  R.  Corp.,  46  N.  H.  213, 
88  Am.  Dec.  199  (1865). 

Tennessee. — Trotlinger  v.  East 
Tennessee,  Va.  &  Ga.  R.  R.  Co.,  11 
Lea,  533  (1883). 

3  However  passengers  while  bound 
by  the  conditions  printed  on  tickets 
are  not  necessarily  bound  by  condi- 
tions affecting  transfers  of    which 
they  are  not  so  notified. 

Pennsylvania. — Perry  v.  Pitts- 
burg  Union  Pass.  Ry.  Co.,  153  Pa. 
St.  236,  25  Atl.  772  (1893). 

West  Virginia. — De  Board  v. 
Camden  Int.  Ry.  Co.,  62  W.  Va.  41, 
57  S.  E.  279  (1907). 

4  See  also  Lake  &  M.  S.  R.  R. 
Co.  v.  Brown,  123  111.  162,  14  N.  E. 
197,  5  Am.  St.  Rep.  510  (1887). 

6  See,  however,  Philadelphia,  W. 
&  B.  R.  R.  Co.  v.  Rice,  64  Md.  63 
(1885),  discussing  a  private  mark- 
ing system. 
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§  863.  Changing  regulations. 

The  power  to  make  regulations  of  course  includes  the 
power  to  suspend  them  or  to  modify  them,  to  alter  them 
or  to  do  away  with  them  altogether.  But  such  suspen- 
sion, modification,  alteration  or  withdrawal  must  keep 
within  the  limitations  of  the  original  power.  When 
regulations  are  changed  there  must  be  due  notice,  the 
same  rules  applying  as  in  the  publication  of  the  original 
regulation.1  Probably  it  will  not  do  to  go  so  far  as  to  say 
that  exactly  the  same  steps  must  be  taken  to  give  pub- 
licity to  the  change  as  were  taken  in  the  establishment; 2 
it  is  enough  doubtless  if  equal  publicity  is  given  to  the 
change  although  the  same  methods  be  not  employed. 


By  the  regulations  which  were 
posted  and  printed  at  the  various 
stations  "live  animals"  were  "al- 
lowed as  baggage  men's  perqui- 
sites." As  no  special  notice  of  this 
rule  was  brought  home  to  the 
owner,  the  company  was  held  liable 
for  loss  of  the  dog  by  the  baggage 
man.  Cantling  v.  Han.  &  St.  Joe 
R.  R.  Co.,  54  Mo.  385  (1873). 

So  merely  posting  a  notice  as  to 
the  conditions  governing  limited 
tickets  is  not  sufficient  to  bring 
these  home  to  the  passenger;  the 
ticket  itself  should  refer  to  them. 
Railroad  Co.  v.  Turner,  100  Tenn. 
213,  47  S.  W.  223  (1898). 

This  case  apparently  goes  too 
far  to  one  extreme — a  rule  adopted 
by  a  telegraph  company  regulating 
its  relations  with  its  patrons  is  not 
binding  upon  them  without  their 
assent,  although  they  have  knowl- 
edge thereof.  Webbe  v.  Western 
Union  Telegraph  Co.,  169  111.  610, 
48  N.  E.  670,  61  Am.  St.  Rep.  207 
(1897). 

This    case    apparently   goes    too 


far  to  the  other — a  consignee  of 
goods  impliedly  contracts  to  sub- 
mit to  all  reasonable  rules  for  the 
regulation  of  shipments  adopted 
by  a  railroad  company,  and  the 
fact  the  shipper  was  not  consulted 
in  framing  such  rules  does  not  af- 
fect their  validity.  Pennsylvania 
R.  R.  Co.  v.  Midvale  Steel  Co., 
201  Pa.  St.  624,  51  Atl.  313,  88  Am. 
St.  Rep.  836  (1902). 

lNew  Jersey. — Consolidated  Trac- 
tion Co.  v.  Taborn,  58  N.  J.  L.  1, 
32  Atl.  685(1895). 

New  York. — Pearsall  v.  West- 
ern Union  Telegraph  Co.,  124  N.  Y. 
256,  26  N.  E.  534,  21  Am.  St.  Rep. 
662  (1891). 

Pennsylvania. — Lake  Shore  &  M. 
S.  R.  R.  Co.  v.  Greenwood,  79  Pa. 
St.  373  (1875). 

Tennessee. — Knoxville  Traction 
Co.  v.  Wilkerson,  117  Tenn.  482, 
99  S.  W.  992,  9  L.  R.  A.  (N.  S.) 
579  (1906). 

2  Sears  v.  Eastern  R.  R.  Co.,  14 
Allen  (Mass.),  433.  92  Am.  Dec. 
780  (1867). 
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Even  a  provision  in  the  original  regulation  that  there 
may  be  change  therein  without  notice,  should  be  unavail- 
ing, as  it  is  inconsistent  with  the  general  requirement 
that  all  patrons  should  be  notified  of  anything  to  which 
they  are  required  to  conform.1  Two  allied  cases  which 
have  arisen  on  this  topic  should  be  stated  here.  In  one  2 
it  was  held  that  if  a  time-table  is  altered  and  the  change 
is  not  notified  to  all  local  agents,  so  that  at  one  station  a 
passenger  buys  a  ticket  under  misapprehension,  he  may 
sue  the  company.  In  the  other  3  it  was  held  that  where  a 
railroad  company  fails  to  inform  its  conductor  of  a  change 
in  rules  as  to  the  sale  of  tickets  and  stoppage  of  trains, 
and  such  conductor,  through  want  of  such  information, 
wrongfully  refuses  to  carry  a  passenger  and  ejects  him 
from  the  train,  the  company  is  liable  therefor. 

§  864.  Waiver  of  regulation. 

Likewise  regulations  may  be  waived  either  expressly 
or  by  custom.  Of  express  waiver  all  that  it  is  necessary  to 
say  is  that  the  waiver  must  be  made  by  an  official  having 
at  least  apparent  authority  in  the  premises.4  If  it  should 
be  apparent  that  the  agent  has  no  such  authority,  his 
waiver  is  ineffectual.  But  where  a  conductor  on  the  road 
informed  the  passenger  that  he  could  stop  off  at  an  inter- 
mediate point,  and  wrote  on  the  ticket  to  that  effect,  it 
has  been  held  that  this  waiver  was  effectual,  although  the 
ticket  stated  that  no  agent  could  modify  the  contract.5 


1  Geer  v.  Michigan  Central  Ry.  4  Indiana. — Pennsylvania  Co.  v. 
Co.,  142  Mich.  511,  106  N.  W.  72  Bray,  125  Ind.  229,  25  N.  E.  439 
(1905).  (1890). 

2  Van   Camp   v.    Michigan   Cen-  Missouri. — McGee    v.     Missouri 
tral  R.  R.  Co.,  137  Mich.  467,  100  Pacific  Ry.  Co.,  92  Mo.  208,  4  S. 
N.  W.  771  (1904).  W.  739  (1887). 

*  Sheets  v.  Ohio  River  Ry.  Co.,  B  Oakes  v.  Northern  Pacific  Ry. 

39  W.  Va.  475,  20  S.  E.  566  (1894).  Co.,  20  Oreg.  392,  26  Pac.  230,  12 
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In  the  case  of  time-tables,  however,  it  is  generally  agreed 
that  a  conductor  cannot  bind  the  company  by  a  promise  to 
stop  when  no  stop  is  scheduled.1  Waiver  may  come  about 
also  by  acquiescence  when  those  who  have  apparent  duty 
to  enforce  it  do  not  take  steps  to  do  so  in  the  face  of  con- 
stant violation  of  it.2  Thus  if  a  street  railway  company 
has  a  regulation  that  passengers  shall  not  ride  upon  the 
platforms,  but  practically  at  all  times  the  conductors 
permit  passengers  so  to  ride  without  expostulation,  most 
cases  hold  that  the  regulation  is  thereby  waived.3  But 
when  a  street  railway  company  regularly  permits  pas- 
sengers to  ride  on  the  front  platform  of  its  cars,  this  con- 
stitutes no  waiver  on  its  part  of  a  rule  providing  that  if 
passengers  choose  to  ride  on  the  front  platform,  they  do 
so  at  their  own  risk.4 


L.  R.  A.  318,  23  Am.  St.  Rep.  126 
(1891).  See  also  Sickles  v.  Brook- 
lyn Heights  R.  R.  Co.,  99  N.  Y. 
S.  953,  113  App.  Div.  680  (1906). 

1  See  White  v.  The  Evansville  & 
T.  N.  R.  R.  Co.,  133  Ind.  480,  33 
N.  E.  273  (1892),  and  Schiffler  v. 
Chicago  &  N.  W.  Ry.  Co.,  96  Wis. 
141,  71  N.  W.  97,  65  Am.  St.  Rep. 
35   (1897).      But  see  Texas  &  P. 
Ry.    Co.  v.  Elliott,  22    Tex.  Civ. 
App.  31,  54  S.  W.  410  (1899). 

2  Michigan. — Lake  Shore  &  M.  S. 
Ry.  Co.   v.   Pierce,   47   Mich.  277 
(1882). 

Missouri. — Burke  v.  Missouri 
Pacific  Ry.  Co.,  51  Mo.  App.  491 
(1892). 

Minnesota. — Jacobus  v.  St.  Paul 
&  C.  Ry.  Co.,  20  Minn.  125  (1873). 

New  York. — Ebling  v.  Second 
Ave.  Ry.  Co.,  69  N.  Y.  S.  1102,  60 
App.  Div.  616  (1901). 

Pennsylvania. — Drake  v.  Penna. 


Ry.  Co.,  137  Pa.  St.  352,  20  Atl.  994, 
21  Am.  St.  Rep.  883  (1890). 

Texas. — San  Antonio  &  A.  P.  Ry. 
Co.  v.  Lynch  (Tex.),  55  S.  W.  517 
(1900). 

3  United  States. — Nassau  E.   Ry. 
Co.  v.  Corliss,  126  Fed.  355  (1903). 

Georgia. — Augusta  Ry.  &  El.  Co. 
v.  Smith,  121  Ga.  29,  48  S.  E.  681 
(1904). 

Maryland. — United  Ry.  &  El. 
Co.  v.  Hertel  97  Md.  382,  55  Atl. 
428  (1903). 

Massachusetts. — Stevens  v.  Bos- 
ton Elev.  Ry.  Co.,  184  Mass.  476, 
69  N.  E.  338. 

Washington. — Graham  v.  Mc- 
Neill,  20  Wash.  466,  55  P.  631,  43 
L.  R.  A.  300,  72  Am.  St.  Rep.  121 
(1899). 

4  McDonough    v.     Boston    Ele- 
vated Ry.  Co.,  191  Mass.  509,  78 
N.  E.  141  (1906). 
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§  865.  Essential  elements  of  valid  regulations. 

The  fundamental  principles  governing  regulations  are 
simple.  Regulations  which  are  in  promotion  of  public 
service  are  valid.1  Regulations  which  are  inconsistent 
with  public  duty  are  void.2  This  was  stated  in  one  of 
the  earliest  American  cases  on  the  subject  as  a  matter  of 
course  in  dealing  with  the  somewhat  complicated  regula- 
tions of  a  canal  company,  as  to  the  order  of  passage  of 
boats  at  locks.3  "The  defendants,  as  owners,  had  the 
right  to  prescribe  such  reasonable  rules  and  regulations 
for  the  government  of  vessels  passing  along  their  canal, 


1  United  States. — Gray  v.  Cincin- 
nati Southern  Ry.  Co.,  11  Fed.  683 
(1882). 

Alabama. — Armstrong,  Admx.,  v. 
Montgomery  St.  Ry.  Co.,  123  Ala. 
233,  26  So.  349  (1898). 

Illinois. — Chicago  &  N.  W.  Ry. 
Co.  v.  Williams,  55  111.  185,  8  Am. 
Rep.  641  (1870). 

Indiana. — Chicago,  St.  L.  &  P. 
R.  R.  Co.  v.  Graham,  3  Ind.  App. 
28,  29  N.  E.  170,  50  Am.  St.  Rep. 
256  (1891). 

Iowa. — Phelan  v.  Boone  Gas  Co., 
125  N.  W.  208  (1910). 

Kansas.— Atchison,  T.  &  S.  F. 
R.  R.  Co.  v.  Gants,  38  Kan.  608, 17 
Pac.  54,  5  Am.  St.  Rep.  780  (1888). 

New  York. — Montgomery  v.  Buf- 
falo Ry.  Co.,  165  N.  Y.  139,  59  N. 
E.  1126  (1900). 

North  Carolina. — McRae  v.  Wil- 
mington &  W.  R.  R.  Co.,  88  N.  C. 
526,  43  Am.  Rep.  745  (1883). 

Pennsylvania. — McMillian  v.  Fed- 
eral St.  &  P.  V.  Pass.  Ry.  Co.,  172 
Pa.  St.  523,  33  Atl.  560  (1896). 

Washington. — State  v.  Independ- 
ent Telephone  Co.,  109  Pac.  366 
(1910). 
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Wisconsin. — Plott  v.  Chicago  & 
N.  W.  Ry.  Co.,  63  Wis.  511,  23  N. 
W.  412  (1885). 

2  Florida.— So.  Florida  R.  R.  Co. 
v.  Rhodes,  25  Fla.  40,  5  So.  633, 
3  L.  R.  A.  733,  23  Am.  St.  Rep.  506 
(1889). 

Georgia. — Central  R.  R.  &  Bank- 
ing Co.  v.  Strickland  90  Ga.  562, 
16  S.  E.  352  (1892). 

Indiana. — Central  Union  Tele- 
graph Co.  v.  Swoveland,  14  Ind. 
App.  341,  42  N.  E.  1035  (1895). 

Maryland. — Northern  Central  R. 
R.  Co.  v.  O'Connor,  76  Md.  207, 
24  Atl.  449,  16  L.  R.  A.  449,  35 
Am.  St.  Rep.  422  (1892). 

Ohio. — City  of  Newark  v.  Newark 
Waterworks  Co.,  4  Ohio  N.  P.  341 
(1897). 

West  Virginia. — Boster  v.  Chesa- 
peake &  O.  Ry.  Co.,  36  W.  Va. 
318,  15  S.  E.  (1892). 

3  Pennsylvania  C.   Co.  v.   Dela- 
ware &  H.  C.  Co.,  31   N.  Y.  91 
(1865). 

See  the  language  in  Louisville,  N. 
A.  &  C.  Ry.  Co.  v.  Wright,  18  Ind. 
App.  125,  47  N.  E.  491  (1897). 
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as  their  directors  deemed  best  calculated  to  promote  their 
own  interests  and  the  interests  of  those  engaged  in  navi- 
gating the  canal."  But  one  should  not  go  so  far  in  his 
concession  of  the  right  of  regulation  as  did  an  early  Michi- 
gan court,1  in  allowing  a  steamboat  to  make  a  rule  that 
negroes  should  not  go  first  cabin,  although  its  general 
principle  was  sound:  "The  right  to  be  carried,  is  a  right 
superior  to  the  rules  and  regulations  of  the  boat,  and  can 
not  be  affected  by  them.  If  defendant  had  refused  to 
carry  the  plaintiff  generally,  he  would  be  liable,  unless 
he  could  show  some  good  excuse,  releasing  him  from  the 
obligation.  While  this  is  a  right  that  can  not  be  touched 
by  rules  and  regulations,  the  accommodation  of  passengers 
while  being  transported,  is  subject  to  such  rules  and  regu- 
lations as  the  carrier  may  think  proper  to  make,  provided 
they  be  reasonable." 

§  866.  Proper  enforcement  of  regulations. 

It  is  properly  held  that  the  power  to  make  regulations 
carries  with  it  the  power  to  enforce  them.  Thus  the 
carrier  of  passengers  may  exclude  those  who  attempt  to 
get  service  in  violation  of  its  regulations,2  and  it  may 
expel  those  who  are  found  violating  its  regulations.3  It 
should  be  said  that  such  rejection  or  ejection  must  be  done 
and  accomplished  at  a  proper  time  and  place  and  in  a 
proper  method  and  manner  without  the  use  of  excessive 
force  or  wanton  indignity.4  And  it  may  be  necessary  to 

1  Day  v.  Owen,  5  Mich.  520,  72          3  The  cases  to  this  effect  are  al- 
Am.  Dec.  62  (1858).  most  innumerable,  see  for  example 

See    the    language    in    Platt    v.  Gregory  v.  Chicago  &  N.  W.  Ry. 

Lecocq,  158  Fed.  723,  734  (1907).  Co.,  100  Iowa,  345,  69  N.  W.  532 

2  The  cases  to  this  effect  are  very  (1896),  and  Decker  v.  Atchison,  T. 
numerous.     See  for  example,   Illi-  &  S.  F.  R.  R.  Co.,  3  Okla.  553,  41 
nois  Central  R.  R.  Co.  v.  Loutham,  Pac.  610  (1895). 

80  111.  App.  579  (1898);  and  Dick-  4  For   this   general   doctrine   the 

erman   v.    St.    Paul    Union    Depot  cases  are  very  numerous.    The  prin- 

Co.,  44  Minn.  433,  46  N.  W.  907  ciples  are  stated  sufficiently  in  Hud- 

(1890).  eon  v.  Lynn  &  B.  Ry.  Co.,  178  Mass. 
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point  out  that  when  the  expulsion  is  for  failure  to  pay 
the  whole  fare,  what  has  been  collected  should  be  returned 
less  fare  for  the  distance  already  covered,  if  the  railroad 
wishes  to  rescind  the  arrangement  on  which  the  carriage 
is  proceeding.  And  there  is  considerable  authority  for  the 
proposition  that  if  acceptance  has  once  been  made  with 
knowledge  of  the  noncompliance  with  the  regulation,  it 
is  too  late  after  such  waiver  to  eject  the  passenger.1  The 
power  to  regulate  does  not  include  the  power  to  fix  a 
pecuniary  penalty  without  special  legislation  in  aid  of  it. 
But  a  higher  charge  may  be  made  for  service  that  is  being 
obtained  in  violation  of  regulations,  as  excess  fare  when 
traveling  without  a  ticket 2  or  high  demurrage  for  holding 
cars  beyond  a  fixed  time.3  The  law  for  other  public  serv- 
ices seems  to  follow  that  for  carriage.  A  supplying  com- 
pany can  refuse  service  to  those  who  do  not  conform  to  its 
regulations  4  and  service  may  be  shut  off  from  those  who 
have  failed  to  obey  regulations.5  Such  cutting  off  is  not 
justifiable  however,  if  the  patron  is  acting  in  good  faith; 6 
and  a  pecuniary  penalty  cannot  be  imposed  for  resuming 
service,  not  even  for  the  service  of  turning  it  on.7 

64,  59  N.  E.  647  (1901);  and  Cath-  Co.  (Term.),  53  S.  W.  993  (1899); 

ery  v.  St.  Louis  &  S.  F.  R.  R.  Co.  Robbing  v.  Railway  Co.,  100  Me. 

(Mo.  App.),  130  S.  W.  130  (1910).  496,  62  Atl.  136,  1  L.  R.  A.  (N.  S.) 

1  See  Braum  v.  Northern  Pacific  963  (1905). 

Ry.  Co.,  79  Minn.  404,  82  N.  W.  5  Shiras  v.  Ewing,  48  Kan.  170, 

675,  49  L.  R.  A.  319,  79  Am.  St.  29    Pac.   320   (1892);  Huffman  v. 

Rep.   497    (1900).  Marcy  Mutual  Telephone  Co.,  143 

See  Lynch  v.  Metropolitan  E.  R.  Iowa,  590,   12  N.  W.   1033,  23  L. 

Co.,  90  N.  Y.  77  (1882)— restraining  R.  A.  (N.  S.)  1010  (1909). 

ji  passenger  illegal.  «  McEntee    v.    Kingston    Water 

"Elsworth  v.  Chicago,  B.  &  Q.  Co.,  165  N.  Y.  27,  58  N.  E.  785 

Ry.  Co.,  95  Iowa,  98,  63  N.  W.  (1900);  Cumberland  Telephone  & 

584,  29  L.  R.  A.  173  (1895).  Telegraph  Co.  v.  Baker,  85  Miss. 

3  Kentucky  Wagon  Mfg.  Co.  v.  489,  37  So.  1012  (1905). 

Ohio  &  M.  Ry.  Co.,  17  Ky.  Law  7  State  ex  rel.  v.  Jones,  141  Mo. 
Rep.  726,  32  S.  W.  595  (1895).  App.  299,  125  S.  W.  1169  (1910); 

4  Harbinson  v.  Knoxville  Water      American  Waterworks  Co.  v.  State, 
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Topic  B.  Regulations  Governing  the  Service 
§  867.  Regulations  limiting  the  service. 

Speaking  generally,  a  public  service  company  may 
establish  and  promulgate  rules  and  regulations  governing 
the  time  and  place  and  the  manner  and  form  in  which  it 
will  render  the  service  asked.1  Such  regulations,  however, 
must  not  go  so  far  in  any  of  the  points  mentioned  as  to 
work  prejudice  to  an  applicant  in  any  of  his  substantial 
rights,  or  operate  so  as  to  constitute  a  virtual  refusal  to 
perform  the  real  duties  imposed  upon  the  company.2  The 
difficulty  in  applying  these  general  principles  to  particular 
facts  has  been  seen  already  in  at  least  two  classes  of  cases, 
the  result  being  in  one  class  an  irreconcilable  conflict  in 
the  authorities  and  in  the  other  a  final  agreement  on  the 
extent  to  which  the  regulation  can  go.  It  will  be  remem- 
bered that  it  is  a  common  regulation  for  the  supply  com- 
panies to  make  that  supply  will  not  be  continued  for  a 
patron  who  tenders  payment  for  present  service  unless 
he  will  also  pay  the  arrears  he  owes  for  past  service.  Many 
distinctions  were  to  be  seen  in  a  preceding  chapter  in 
which  this  general  problem  was  discussed  at  great  length.3 
As  to  the  extremes  of  possibility  there  is  agreement.  A 
regulation  requiring  a  taker  to  pay  the  arrears  of  his  pred- 
ecessor in  tenancy  is  held  void  as  in  the  face  of  public 
duty  to  the  present  applicant,  while  a  regulation  that  a 
patron  must  pay  at  any  time  within  a  given  period  is 
held  valid  unless  the  period  is  made  unreasonably  long. 
But  there  was  irreconcilable  conflict  as  to  the  validity  of  a 
regulation  compelling  a  patron  to  pay  for  his  own  arrears, 
either  at  the  same  premises  or  at  different  premises.  By 

46  Neb.  194,  64  N.  W.  711,  30  L.  R.  2  See  the  general  language  in  the 
A.  447,  50  Am.  St.  Rep.  610  (1895).  318^   Tons   of   Coal,    14   Blatch. 
1  See    the    general    language    in  (U.  S.)  453  (1878).     And  see  gen- 
United    States    v.    Oregon    Ry.    &  erally,  §420. 

Nav.    Co.,    159   Fed.    975    (1908).  3  See  §§450-460,  passim,  and  cases 

And  see  generally,  §  419.  cited. 
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many  authorities  this  has  been  held  a  reasonable  regula- 
tion to  secure  payment,  but  by  many  others  such  a  regula- 
tion is  held  in  the  face  of  the  public  duty  of  the  companies. 
Another  class  of  cases  which  has  been  discussed  too  elabo- 
rately already  for  repetition  here,  are  the  cases  as  to  the 
distribution  of  facilities.  As  to  these  there  is  now  substan- 
tial agreement.1  Rules  establishing  priorities  are  justi- 
fiable provided  that  adequate  provision  is  made  for  all 
business  under  normal  conditions.  And  regulations  as 
to  the  prorating  of  the  available  facilities  may  supercede 
the  traditional  rule  requiring  service  in  rotation  in  the 
order  of  application,  provided  that  these  operate  without 
discrimination. 

§  868.  Regulations  relating  to  acceptance. 

Regulations  relating  to  the  conditions  under  which 
service  will  be  undertaken  are  to  be  tested  by  the  general 
principles  just  discussed.  Thus  regulations  may  limit 
the  time  within  which  acceptance  will  be  made  and  define 
the  place  at  which  acceptance  will  be  made,  provided  the 
time  given  is  not  unreasonably  short  and  place  designated 
is  not  unreasonably  inconvenient.  Thus  a  railroad  may 
refuse  to  take  goods  or  passengers  unless  they  are  tendered 
or  present  themselves  within  a  reasonable  time  before 
the  scheduled  departure  of  its  trains.2  And  so  freight  or 
passengers  may  be  refused  if  the  tender  is  not  made  or 
the  demand  is  not  made  at  its  regular  stations.3  More- 
over, the  railroad  may  by  reasonable  regulations  require 
that  certain  freight  shall  be  tendered  to  it  at  a  particular 
place  or  in  a  certain  way.4  And  it  may  also  require  that 

1  See  §§  850-857,  passim,  and  Griffin,  104  Tenn.  81,  57  S.  W.  153, 

cases  cited.  49  L.  R.  A.  451  (1900). 

*  See  Frazier  &  Co.  v.  Kansas  *  See  Robinson  v.  Baltimore  &  O. 

City,  St.  J.  &  B.  Ry.  Co.,  48  la.  R.  R.  Co.,  64  C.  C.  A.  281,  129 

571  (1878).  Fed.  753  (1904). 

1  See  Nashville  Street  Ry.  Co.  v. 
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certain  freight  shall  be  tendered  to  it  before  a  certain 
hour,  without  any  discrimination  being  involved  therein. l 
But  even  if  there  is  agreement  as  to  the  general  principles, 
the  application  of  them  is  not  always  beyond  dispute. 
Thus  the  authorities  are  divided  as  to  whether  a  rule  of 
an  express  company  that  currency  will  not  be  received 
on  any  day  after  the  departure  of  the  last  train  is  reason- 
able 2  or  not.3 

§  869.  Reasonable  conditions  of  performing  service. 

Similarly  the  proprietors  of  the  service  may  insist  upon 
reasonable  conditions  upon  which  alone  they  will  perform 
service,  many  of  which  have  been  discussed  already. 
Thus  an  express  company  may  reasonably  ask  that  valu- 
ables shall  be  sealed  in  certain  ways,  although  such  pre- 
cautions are  not  necessary  for  ordinary  goods.4  And  a 
rule  of  a  railroad  that  passengers  upon  freight  trains  must 
board  them  in  the  freight  yards  is  reasonable.5  All  regu- 
lations may  be  waived  in  this  respect  as  in  others.  Thus 
whether  a  shipper  complied  with  a  rule  of  the  carrier 
requiring  shippers  desiring  a  car  to  be  forwarded  on  a 
certain  date  to  deliver  the  shipment  before  a  certain  hour 
is  immaterial,  if  the  conditions  are  waived  and  the  ship- 
ment is  in  fact  accepted  by  the  carrier  for  transportation 
and  delivery  to  the  consignee.6  An  English  case  7  is  often 


1  See  Central  of  Georgia  Ry.  Co.  4  St.  John  v.  The  Express  Co.,  1 

v.  Butler  Marble  &  G.  Co.  (Ga.),  Woods  (U.  S.),  612  (1871). 

68  S.  E.  775  (1910).  B  Connell  v.  Mobile  &  O.  Ry.  Co. 

z  Platt  v.  Lecocq,  158  Fed.  723,  (Miss.),  7  So.  344  (1890). 

85  C.  C.  A.  621,  15  L.  R.  A.  (N.  S.)  7  Central  of  Georgia  Ry.  Co.  v. 

558    (1907),    the    regulation    held  Butler  Marble  &  Granite  Co.,  68 

reasonable.  S.  E.  775  (1910). 

3  Alsop   v.   Southern   Exp.    Co.,  7  Palmer  v.  London  L.  R.  I.  C. 

104  N.  C.  278,  10  S.  E.  297,  6  L.  R.  P.  588. 
A.  271  (1889),  the  regulation  held 
unreasonable. 
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cited  to  show  that  all  the  circumstances  must  be  con- 
sidered to  see  whether  the  regulation  is  reasonable. 

§  870.  Establishment  of  stopping  places. 

It  has  been  seen  in  dealing  with  stational  facilities  l  that 
the  true  justification  for  the  establishment  of  stopping 
places  at  which  alone  passengers  will  be  taken  up  and  set 
down,  is  that  it  is  a  reasonable  regulation  for  the  best 
interests  of  all  concerned.  It  would  of  course  seem  to  be 
best  for  each  individual  if  a  train  would  stop  for  him 
wherever  he  wanted  to  alight,  but  upon  experiment  it 
would  be  shown  that  this  system  would  probably  preju- 
dice him;  for  his  delays  in  reaching  his  own  point  might 
be  so  great  with  stops  made  at  every  point  that  anyone 
wished,  that  even  for  him  the  service  might  be  worse.2 
Whether  this  be  so  in  a  particular  case  or  not  is  immaterial, 
however,  as  the  general  defense  for  the  regulation  is  suffi- 
cient. Indeed,  this  principle  that  established  stopping 
places  at  reasonable  intervals  are  better  for  all  concerned 
than  the  individual  right,  has  been  appreciated  recently 
even  in  the  conduct  of  street  railways,  where  formerly 
the  custom  was  to  stop  wherever  a  passenger  desired. 
Once  a  stopping  place  is  established,  however,  the  public 
have  a  right  to  be  taken  up  and  set  down  there  upon 
reasonable  conditions.3  This  does  not  mean  that  all 
trains  must  stop  at  every  station;  on  the  contrary  they 
may  adhere  to  a  reasonable  schedule,  notwithstanding 
the  desire  of  some  particular  passengers.4  But  a  rule 

1  See  Chapter  XXIII,  Topic  C.  Kansas.— Atchison,  T.  &  S.  F.  R. 

1  Jackson  v.  Grand  Ave.  Ry.  Co.,  R.  Co.  v.  Gants,  38  Kan.  608,  17 

118  Mo.  199,  24  S.  W.  192  (1893).  Pac.  54,  5  Am.  St.  Rep.  780  (1888). 

1  Evansville  &  T.  H.  R.  R.  Co.  v.  Michigan.— Lake  Shore  &  M.  S. 

Wilson,  20  Ind.  App.  5,  50  N.  E.  90  R.  R.  Co.  v.  Pierce,  47  Mich.  277, 

(1898).  11  N.  W.  157  (1882). 

4  Indiana. — Pittsburg,  C.  &  St.  Tennessee. — Tr.otlinger  v.  East 

L.  Ry.  Co.  v.  Nuzum,  50  Ind.  141  Tenn.  &  Va.  &  Ga.  R.  R,  Co.,  11 

(1875).  Lea,  533  (1883). 
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that  trains  which  have  negligently  passed  an  established 
stop  will  not  be  backed  for  the  convenience  of  a  passenger, 
has  been  held  unreasonable.1  Still  a  rule  that  passengers 
may  only  board  trains  at  established  stations  is  reason- 
able.2 But  if  a  train  is  actually  stopping  without  being 
scheduled,  it  may  be  that  passengers  can  board  it.3 

§  871.  Delivery  districts. 

Upon  similar  principles,  really,  the  establishment  of 
districts  within  which  service  will  be  rendered  is  justified; 
this  is  particularly  true  of  telegraph  messages  4  and  ex- 
press packages.5  All  the  community  should  have  the 
service  unless  reasonable  limits  are  established;  but  once 
established  these  regulations  govern  even  in  particular 
cases  of  apparent  hardship.  Thus  if  one  applicant  is  a 
few  feet  over  the  border  he  will  not  get  delivery,  although 
another  near  by  may.  And  as  limits  may  be  established 
in  reference  to  the  distribution  of  population,  it  will  not 

1  Jackson  El.  Ry.  L.  &  P.  Co.  v. 
Lowry,  79  Miss.  431,  30  So.  634 
(1901). 

2  Nashville    St.    Ry.   v.    Griffin, 
104  Tenn.  812,  57  S.  W.  153,  49  L. 
R.  A.  451  (1900). 

3  Allen  v.  Lake  Shore  &  M.  S. 
Ry.  Co.,  57  Ohio  St.  79,  47  N.  E. 
1037  (1897). 

4  See  for  examples: 

Illinois. — Western  Union  Tele- 
graph v.  Trotter,  55  111.  App.  659 
(1894). 

Kentucky. — Western  Union  Tele- 
graph Co.  v.  Scott,  87  S.  W.  289, 
27  Ky.  Law  Rep.  975  (1905). 

Missouri. — Reynolds  v.  Western 
Union  Telegraph  Co.,  81  Mo.  App. 
223  (1899). 

North  Carolina. — Gainey  v.  Tele- 
graph Co.,  136  N.  C.  261,  48  S.  E. 
653  (1904). 
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South  Carolina. — Hellams  v.  West- 
ern Union  Telegraph  Co.,  70  S.  C. 
83,  49  S.  E.  12  (1904). 

Tennessee. — Western  Union  Tele- 
graph Co.  v.  McCaul,  115  Tenn. 
99,  90  S.  W.  856  (1906). 

Texas. — Western  Union  Tele- 
graph Co.  v.  Swearingen,  95  Tex. 
420,  67  S.  W.  767  (1902). 

5  See  for  examples : 

Indiana. — United  States  Express 
Co.  v.  State  ex  rel.,  164  Ind.  196, 
73  N.  E.  101  (1905).  But  see  Amer- 
ican Express  Co.  v.  Southern  Ind. 
Ex.  Co.,  167  Ind.  292,  78  N.  E. 
1021  (1906). 

Michigan. — Bullard  v.  American 
Express  Co.,  107  Mich.  695,  65 
N.  W.  551  33  L.  R.  A.  66,  61  Am. 
St.  Rep.  358  (1895). 


§  872  ]  PUBLIC  SERVICE  CORPORATIONS 

be  true  that  all  within  a  certain  distance  of  the  office  are 
on  an  equality.  If,  however,  the  company  has  under- 
taken either  generally1  or  in  the  particular  instance  to 
deliver  outside  the  delivery  district  upon  the  payment  of 
an  additional  charge,  it  will  be  held  according  to  its  usual 
or  actual  undertaking.2 

§  872.  Time-tables. 

Upon  similar  principles  time-tables  are  justified  whereby 
transportation  will  only  be  given  according  to  an  estab- 
lished schedule.  Without  such  regularity  it  might  be  the 
right  of  each  passenger  to  have  transportation  given  with- 
out any  unreasonable  delay  to  him.  But  a  time-table 
which  provides  a  service  sufficiently  frequent  to  handle  the 
whole  business  offered,  is  a  justification  for  not  giving  indi- 
vidual attention  to  particular  cases.  Time-tables  should,  of 
course,  be  established  with  due  regard  to  the  real  needs  of 
the  community,  more  frequent  service  being  demanded 
where  there  is  much  travel  than  where  there  is  little. 
Moreover,  train  movements  should  be  so  arranged  as  to 

1  Alabama. — Western  Union  Tel-      yond  the  free  delivery  limits,  with- 
egraph   Co.   v.  Burns,   51   So.  373      out  its  charges  being  paid  or  guar- 
(1910).  anteed,  it  was  negligence  for  it  not 

North  Carolina. — Bright  v.  West-  to  wire  to  the  sender,  demanding 

ern  Union  Telegraph  Co.,  132  N.  C.  payment   or  guaranty.     Bryan   v. 

317,  43  S.  E.  841  (1903).  Western  Union  Telegraph  Co.,  133 

Texas —Western  Union  Tel.  Co.  N.  C.  603,  45  S.  E.  738  (1903). 
v.  Cain  (Tex.  Civ.  App.),  40  S.  W.          Where  a  telegraph  company  has 

624  (1897).  contracted  to  transmit  and  deliver 

2  South    Carolina. — Campbell    v.  a    message,    it    cannot    excuse    its 
Western  Union  Telegraph  Co.,  74  liability    for    nondelivery    on    the 
S.  C.  300,  54  S.  C.  571  (1906).  ground   that   the   business   of   the 

Tennessee. — Western  Union  Tel-  office  was  insufficient  to  justify 

egraph  Co.  v.  Robinson,  97  Tenn.  the  employment  of  an  operator  or 

638,  37  S.  W.  545,  34  L.  R.  A.  431  a  messenger  boy  to  deliver  mes- 

(1896).  sages.  Western  Union  Tel.  Co.  v. 

When  a  telegraph  company  was  Henderson,  89  Ala.  510,  18  Am.  St. 

unwilling  to  deliver  a  message  be-  Rep.  148  (1889). 
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take  care  of  the  business  properly.1  The  making  and 
changing  of  schedules  are  problems  of  management,  prop- 
erly belonging  to  the  company  in  the  first  instance;  and  the 
court  should  make  every  presumption  in  favor  of  these 
schedules.2  Moreover,  power  to  supervise  schedules  and 
order  changes  has  recently  been  given  to  the  regulating 
commissions;  and  their  commands  must  be  obeyed  unless 
unreasonable.  Two  recent  cases  in  the  United  States  Su- 
preme Court  will  serve  to  bring  out  the  fundamental 
inquiry.  In  one  case  it  was  held  that  a  commission  could 
in  revising  time-tables  have  in  mind  the  making  of  con- 
nections between  intersecting  roads  for  the  convenience 
of  the  whole  community,  and  that  in  the  particular  case 
it  was  sufficiently  plain  that  it  was  not  unreasonable  to 
make  the  order  revising  the  schedules.3  In  the  other 


1  United  States. — Atlantic  C.   L. 
R.  R.  Co.  v.  North  Carolina  Corp. 
Com.,  206  U.  S.  1  (1906), 

Indiana.— Ohio  &  M.  R.  W.  Co. 
v.  Swarthout,  67  Ind.  567,  33  Am. 
Rep.  104  (1869). 

Kansas. — Atchison,  T.  &  S.  F. 
R.  R.  Co.  v.  Gants,  38  Kan.  608,  5 
Am.  St.  Rep.  780,  17  Pac.  54  (1888). 

North  Carolina. — Hutchinson  v. 
Railroad  Co.,  140  N.  C.  123,  52 
S.  E.  263  (1905). 

Oklahoma. — Noble  v.  Atchison,  T. 
&  S.  F.  Ry.  Co.,  4  Okla.  534,  46 
Pac.  483  (1896). 

Texas. — St.  Louis,  S.  W.  Ry.  Co. 
v.  McCullough,  18  Tex.  Civ.  App. 
534,  45  S.  W.  324  (1898) ;  Texas  &  P. 
Ry.  Co.  v.  White  (Tex.  Civ.  App.), 
17  S.  W.  419  (1891);  Albin  v.  Gulf 
C.  &  S.  F.  Ry.  Co.  (Tex.  Civ.  App.), 
95  S.  W.  589  (1906). 

2  Arkansas. — St.   Louis  &  S.   F. 
R.  R.  Co.  v.  Vaughan,  84  Ark.  311, 
105  S.  W.  573  (1907). 


Delaware. — Truax  v.  Philadel- 
phia, W.  &  B.  R.  R.  Co.,  3  Houst. 
233  (1864). 

Georgia. — Riley  v.  Wrightsville 
&  T.  R.  R.  Co.,  133  Ga.  413,  65  S. 
E.  890,  24  L.  R.  A.  (N.  S.)  379 
(1909). 

Indiana. — Ohio  &  Mississippi  R. 
W.  Co.  v.  Hatton,  60  Ind.  12  (1877). 

Michigan. — Lake  Shore  &  M.  S. 
Ry.  Co.  v.  Pierce,  47  Mich.  277,  11 
N.  W.  157  (1-882);  Van  Camp  v. 
Michigan  Central  Ry.  Co.,  137 
Mich.  467,  100  N.  W.  771  (1904). 

New  Hampshire. — G  o  r  d  o  n  v. 
Manchester  &  L.  Ry.  Co.,  52  N.  H. 
596  (1873). 

Ireland. — Tobin  v.  London  &  N. 
W.  R.  R.  Co.,  2  Ir.  22  (1895). 

3  Atlantic  C.  L.  Ry.  Co.  v.  North 
Carolina  Corp.  Comm.,  206  U.  S. 
1,  51  L.  ed.  933  (1906). 

See  also  Southern  Ry.  Co.  v. 
Commonwealth,  98  Va.  758,  37 
S.  E.  294  (1900). 
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case  it  was  held  that  a  State  commission  had  jurisdiction 
to  order  the  stopping  of  through  trains  although  inter- 
state, when  such  stoppage  would  be  consistent  with  the 
proper  rights  of  the  through  business,  but  that  in  the  partic- 
ular case  the  locality  complaining  was  sufficiently  served  by 
the  local  trains,  so  that  there  would  be  no  need  for  con- 
verting the  high  speed  through  trains  into  local  trains.1 
Once  the  time-table  is  established  the  railroad  is  liable  for 
damage  caused  by  failure  to  make  its  trains  run  in  ac- 
cordance with  the  schedule.2  But  its  liability  in  this 
regard  is  only  for  negligence  in  failing  to  perform  its 
undertaking,  and  there  are  many  cases  where  the  railroad 
is  held  not  blameworthy  under  the  circumstances.3 

R.  R.  Co.,  17  N.  Y.  362,  72  Am. 
Dec.  474  (1858). 

North  Carolina. — H  a  n  s  1  e  y  v. 
Jamesville  &  W.  R.  R.  Co.,  115  N. 
C.  602,  20  S.  E.  528,  32  L.  R.  A. 
544  (1894). 

Texas.— Eddy  v.  Harris,  78  Tex. 
661,  15  S.  W.  107,  22  Am.  St.  Rep. 
88  (1890). 

3  Alabama. — Louisville  &  N  R. 
R.  Co.  v.  Dancy,  97  Ala.  338,  11 
So.  796  (1892). 

Michigan. — Reed  v.  Duluth  S.  S. 
&  A.  Ry.  Co.,  100  Mich.  507,  59  N. 
W.  144  (1894). 

New  Hampshire. — G  o  r  d  o  n  v. 
Manchester  &  L.  R.  R.  Co.,  52 
N.  H.  596,  13  Am.  Rep.  97  (1873). 

South  Carolina. — See  Martin  v. 
Columbia  &  G.  R.  R.  Co.,  32  S.  C. 
592,  10  S.  E.  960  (1890). 

As  has  been  seen,  a  time-table 
cannot  be  changed  without  due 
and  reasonable  notice.  Sears  v. 
Eastern  R.  R.  Co.,  14  Allen  (Mass.), 
433,  92  Am.  Dec.  780  (1867);  Geer 
v.  Michigan  Central  Ry.  Co.,  142 
Mich.  511,  106  N.  W.  72  (1905). 


1  Atlantic    C.    L.    Ry.    Co.    v. 
Wharton,  207  U.  S.  328,  52  L.  ed. 
230  (1907). 

See  also  Riley  v.  Wrightsville  & 
T.  Ry.  Co.,  133  Ga.  413,  65  S.  E. 
890,  24  L.  R.  A.  (N.  S.)  379  (1909). 

2  Delaware. — Reed    v.     Philadel- 
phia, W.  &  B.  R.  R.  Co.,  3  Houst. 
176  (1872). 

Florida.  —  Florida  So.  R.  R. 
Co.  v.  Katz,  23  Fla.  139,  1  So.  473 
(1887). 

Georgia. — Savannah,  S.  &  S.  R. 
R.  Co.  v.  Bonand,  58  Ga.  180 
(1877). 

Indiana. — Pittsburg,  C.  &  St.  L. 
Ry.  Co.  v.  Nuzum,  50  Ind.  141,  19 
Am.  Rep.  703  (1875). 

Maryland. — Duling  v.  Philadel- 
phia, W.  &  B.  R.  R.  Co.,  66  Md. 
120  (1886). 

Massachusetts. — Sears  v.  East- 
ern R.  R.  Co.,  14  Allen,  433,  92 
Am.  Dec.  780  (1867). 

Mississippi. — Wilson  v.  New  Or- 
leans &  N.  E.  R.  R.  Co.,  63  Miss. 
352  (1885). 

New  York. — Weed     v.     Panama 
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§  873.  Waiting  rooms. 

In  many  public  businesses  there  are  either  premises 
maintained  for  the  use  of  the  public  in  the  course  of 
the  service,  or  offices  established  for  the  convenience  of 
the  public  dealing  with  the  company.  It  is  true  as  a 
general  theory  that  the  public  have  the  right  of  access 
at  all  times;  but  as  a  matter  of  practice  reasonable  hours 
may  be  established.  A  railroad  may  certainly  by  proper 
regulations  close  its  stations  for  certain  periods.  It  is 
usually  enough  if  they  are  opened  a  reasonable  time  be- 
fore and  after  the  departure  of  trains.1  Thus  it  will  be 
sufficient  in  the  smaller  stations,  at  least,  to  keep  the  wait- 
ing room  open  for  a  comparatively  short  time  before  and 
after  the  departure  of  trains.  Similarly  the  ticket  offices 
need  only  be  open  a  reasonable  time  before  the  departure 


In  England  it  is  apparently  nec- 
essary to  make  a  statement  upon 
the  time-table  that  the  company 
will  not  hold  itself  liable  for  failure 
to  meet  the  time-table  liability 
except  for  negligence.  Prevost  v. 
Gt.  Eastern  Ry.  Co.,  13  L.  T. 
(N.  S.)  20  (1865);  Thompson  v. 
Midland  Ry.  Co.,  34  L.  T.  (N.  S.) 
34  (1875).  But  the  company  can- 
not thus  absolve  itself  from  lia- 
bility for  negligence.  Denton  v. 
Gt.  Northern  Ry.  Co.,  5  El.  &  Bl. 
860  (1856);  Buckmaster  v.  Gt. 
Eastern  Ry.  Co.,  23  L.  T.  (N.  S.) 
471  (1870). 

A  carrier  of  live  stock  need  not 
run  a  special  train  with  a  car  of 
stock  of  a  shipper.  Berry  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  (S.  D.)f 
124  N.  W.  859  (1910). 

But  if  an  express  company  has 
agreed  to  ship  goods  by  a  certain 
train  and  failed  to  do  so  the  com- 
pany is  liable.  Cantwell  v.  Pacific 


Express  Co.,  58  Ark.  487,  25  S.  W. 
503  (1894). 

1  United  States. — Grimes  v.  Penn- 
sylvania Ry.  Co.,  36  Fed.  72  (1888), 
need  not  be  open  six  hours  before 
train  time  at  night. 

Alabama. — Alabama  Gt.  So.  Ry. 
Co.  v.  Arnold,  84  Ala.  159,  4  So. 
359,  5  Am.  St.  Rep.  354  (1888), 
short  time  before  and  after  train 
arrival  at  night. 

Indiana. — Draper  v.  Evansville 
&  T.  H.  R.  R.  Co.,  165  Ind.  117, 
74  N.  E.  889  (1905),  reasonable 
time  before  and  after  the  depart- 
ure of  trains. 

North  Carolina. — P  h  i  1 1  i  p  s  v. 
Southern  Ry.  Co.,  124  N.  C.  123, 
32  S.  E.  388,  45  L.  R.  A.  163  (1899), 
regulation  that  thirty  minutes  be- 
fore and  after  arrival  of  trains. 

Oregon. — Abbot  v.  Oregon  Ry.  & 
Nav.  Co.,  46  Oreg.  549,  80  Pac. 
1012,  1  L.  R.  A.  (N.  S.)  851  (1905), 
reasonable  time  before  and  after 
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of  trains  so  as  to  give  fair  opportunity  to  purchase  tickets.1 
And  in  the  small  places  they  may  be  closed  for  a  short 
time  before  the  departure  of  trains,  in  order  to  give  the 
employe"  opportunity  to  attend  to  other  duties.  On  the 
other  hand  in  great  cities  the  station  and  its  office  ought 
to  be  open  from  the  time  of  the  first  arrival  to  the  last 
departure. 

§  874.  Office  hours. 
These  principles  as  to  established  hours  are  of  general 


train  time,  a  question  of  fact  for 
the  jury. 

If  train  is  delayed  station  should 
be  kept  open  for  waiting  passenger. 
Texas  &  P.  R.  R.  Co.  v.  Cornelius, 
10  Tex.  Civ.  App.  125,  30  S.  W. 
720  (1895). 

But  if  one  is  left  at  a  station  by 
a  train  failing  to  stop  for  him  the 
agent  is  not  bound  to  keep  the  sta- 
tion open  for  him  all  night.  Brown 
v.  Georgia  C.  &  N.  Ry.  Co.,  119 
Ga.  88;  46  S.  E.  71  (1903). 

Intending  passengers  getting  into 
a  lighted  car  on  a  siding  long  before 
its  departure  are  owed  no  protec- 
tion. Archer  v.  Union  Pacific  Ry. 
Co.,  110  Mo.  App.  349,  85  S.  W. 
934  (1904). 

Rule  for  closing  a  station  does 
not  justify  putting  a  sick  woman 
out  into  a  storm.  Texas  Midland 
Ry.  Co.  v.  Geraldon  (Tex.),  128 
S.  W.  611  (1910). 

1  Alabama. — Evans  v.  Memphis 
&  C.  R.  R.  Co.,  56  Ala.  246,  28  Am. 
Rep.  771  (1876). 

Georgia. — Cent.  Railroad  &  Bank- 
ing Co.  v.  Strickland,  90  Ga.  562, 
16  S.  E.  352  (1892). 

Illinois.— St.  Louis,  A.  &  T.  H. 
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R.  R.  Co.  v.  South,  43  111.  176,  92 
Am.  Dec.  103  (1867). 

Iowa. — Everett  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.,  69  Iowa,  15,  28 
N.  W.  410  (1886). 

Massachusetts. — Swan  v.  Man- 
chester &  L.  R.  R.  Co.,  132  Mass. 
116,  42  Am.  Rep.  432  (1882). 

New  York. — Nellis  v.  New  York 
Central  R.  R.  Co.,  30  N.  Y.  505 
(1864). 

In  small  communities  the  rail- 
road may  close  its  stations  alto- 
gether at  night. 

Indiana. — Louisville,  N.  A.  &  C. 
Ry.  Co.  v.  Wright,  18  Ind.  App. 
125,  47  N.  E.  491  (1897). 

Kentucky. — Louisville  &  N.  R.  R. 
Co.  v.  Commonwealth,  102  Ky.  300, 
19  Ky.  L.  Rep.  1462,  43  S.  W.  458, 
53  L.  R.  A.  149  (1897). 

At  small  stations  where  the  sta- 
tion agent  has  many  duties  it  is 
not  to  be  expected  that  he  will  be 
in  the  ticket  office  every  minute 
up  to  the  time  of  the  actual  de- 
parture of  the  train. 

Illinois.— St.  Louis,  A.  &  T.  H. 
R.  R.  Co.  v.  South,  43  111.  176,  92 
Am.  Dec.  103  (1867). 

New  York. — Bordeaux  v.  Erie 
Ry.  Co.,  8  Hun,  579  (1876). 
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application.  But  there  is  so  sizeable  a  body  of  law  as 
to  the  office  hours  of  telegraph  companies  as  to  require 
separate  treatment.  The  telegraph  companies  also  may 
establish  reasonable  hours.1  If,  however,  the  office  is 
actually  open  at  any  time,  messages  should  be  received.2 
What  is  reasonable  depends  ultimately  upon  the  demands 
of  the  community.  Thus  in  most  cities  they  should  be 
opened  from  early  in  the  morning  until  late  at  night; 
indeed,  in  the  largest  cities  the  central  stations  should 
be  open  all  the  time.  In  smaller  places  shorter  hours 
are  permissible;  but  still  the  telegraph  business  would  re- 
quire generally  that  the  office  should  be  open  during 
most  of  the  hours  of  the  business  day,  even  if  there  were 
a  small  amount  of  business.3  On  Sundays  and  holidays 

West  Virginia. — Davis  v.  West- 
ern Union  Telegraph  Co.,  46  W.  Va. 
48,  32  S.  E.  1026  (1899). 

2  Kentucky. — Western  Union  Tel- 
egraph Co.  v.  Crider,  107  Ky.  600, 
21  Ky.  L.  Rep.  1336,  54  S.  W.  963 
(1900). 

North  Carolina. — Bright  v.  West- 
ern Union  Telegraph  Co.  132  N.  C. 
317,  43  S.  E.  841  (1903). 

But  even  if  a  message  is  actually 
taken  by  an  operator  at  the  receiv- 
ing office  after  hours,  if  no  mes- 
sengers are  then  available  there  is 
an  excuse  for  not  delivering  it. 

Tennessee. — M  c  C  a  u  1  v.  Tele- 
graph Co.,  114  Tenn.  661,  88  S.  W. 
325  (1905). 

Texas. — Western  Union  Tele- 
graph Co.  v.  Neel,  86  Tex.  368, 
25  S.  W.  15,  40  Am.  St.  Rep.  847 
(1894). 

3  Western  Union  Telegraph  Co. 
v.  Crider,  107  Ky.  600,  54  S.  W. 
963,  21  Ky.  Law  Rep.  1336   (190); 
Western  Union  Telegraph    Co.   v. 
Van  Cleave,  107  Ky.  464,  54  S.  W. 
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1  United  States. — W  inters  v. 
Cowen,  90  Fed.  99  (1898). 

Arkansas. — Western  Union  Tel- 
egraph Co.  v.  Love  Banks  Co.,  73 
Ark.  205,  83  S.  W.  949  (1904).  ' 

Indiana. — Western  Union  Tele- 
graph Co.  v.  Harding,  103  Ind.  505, 
3  N.  E.  172  (1885). 

Kentucky. — Western  Union  Tele- 
graph Co.  v.  Fisher,  21  Ky.  Law 
Rep.  1293,  54  S.  W.  830  (1900). 

North  Carolina. — Carter  v.  West- 
ern Union  Telegraph  Co.,  141  N.  C. 
374,  54  S.  E.  274  (1906). 

South  Carolina. — Bonner  v.  West- 
ern Union  Telegraph  Co.,  71  S.  C. 
303,  51  S.  E.  117  (1904). 

Texas. — Western  Union  Tele- 
graph Co.  v.  Wingate,  6  Tex.  Civ. 
App.  394,  21  S.  W.  439  (1894); 
Western  Union  Telegraph  Co.  v. 
Rawls  (Tex.  Civ.  App.),  62  S.  W. 
136  (1901);  Western  Union  Tele- 
graph Co.  v.  Gibson  (Tex.  Civ. 
App.),  53  S.  W.  712  (1899);  West- 
ern Union  Tel.  Co.  v.  Hill  (Tex. 
Civ.  App.),  26  S.  W.  252  (1894). 
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an  early  hour  and  a  late  hour  will  be  enough.1  There  is 
conflict  of  authority  as  to  whether  if  messages  are  accepted 
at  one  point  for  delivery  at  another  and  arrive  at  the 
destination  after  office  hours,  there  is  an  obligation  to 
deliver  them  before  the  next  office  hours  there.  But 
in  absence  of  any  explicit  undertaking,  it  would  seem 
that  all  parties  must  be  governed  by  the  reasonable  regu- 
lation in  force  at  the  destination.  And  where  a  company 
has  thousands  of  offices,  the  office  hour  at  any  particular 
point  cannot  be  known  to  a  certainty  at  every  point.2 
There  are,  however,  cases  which  hold  in  effect  that  every- 
thing which  is  received  for  transmission  must  be  promptly 
delivered  without  regard  to  office  hours;  but  most  of 
these  cases  are  those  of  exceptional  messages  obviously 
requiring  urgent  haste,  and  under  such  circumstances  it 
is  well  recognized  that  all  regulations  must  be  set  aside.3 

§  875.  Proper  baggage. 

The   carrier   by   its   customary  regulation   takes   his 
personal  baggage  with  the  passenger  without  making  an 

827,  22  Ky.  Law  Rep.  53,  94  Am.  &  W.  P.  Telegraph  Co.,  18  Md.  341 

St.  Rep.  366  (1900).  (1862). 

1  See  Western  Union  Telegraph  South  Carolina. — Roberts  v.  West- 
Co,  v.  Ford,  77  Ark.  531,  92  S.  W.  ern  Union  Telegraph  Co.,  73  S.  C. 
528    (1906),    and    Western    Union  520,  53  S.  E.  985,  114  Am.  St.  Rep. 
Telegraph  Co.  v.  Pierce,  170  S.  W.  100  (1906). 

360  (1902).  Texas.— Western    Union      Tele- 

2  United  States. — Given  v.  West-  graph  Co.  v.  Neel  (Tex.  Civ.  App.), 
ern  Union  Telegraph  Co.,  24  Fed.  25  S.  W.  15,  40  Am.  St.  Rep.  847 
119  (1885).  (1894);  Western  Union  Telegraph 

Georgia. — Western    Union    Tele-  Co.  v.  Wingate,  6   Tex.  Civ.  App. 

graph  Co.  v.  Georgia  Cotton  Co.,  394,  25  S.  W.  439  (1894). 
94  Ga.   444   (Ga.),   21   S.   E.   835          3  lowa.—McPeek  v.  Western  Un- 

(1894).  ion  Telegraph  Co.,  107  Iowa,  356 

Indiana.— Western   Union   Tele-  78  N.  W.  63,  43  L.  R.  A.  214,  70 

graph  Co.  v.  Harding,  103  Ind.  505,  Am.  St.  Rep.  205  (1899). 
3N.E.  172  (1885).  Utah—  Brown   v.    Western    Un- 

Maryland. — Birney  v.  New  York  ion  Telegraph  Co.,  6  Utah,  219,  21 

P.  988  (1889). 
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additional  charge.  Nevertheless,  it  would  not  be  proper 
to  say  that  the  service  was  gratuitous  in  such  a  case. 
The  truth  is  that  the  compensation  for  the  carriage  of  the 
baggage  is  included  in  the  fare  paid  by  the  passenger, 
and  the  carrier  is  therefore  liable  for  the  baggage  that  he 
undertakes  to  accept  as  an  insurer.1  The  baggage  which 
the  company  so  carries  in  consideration  of  the  passenger's 
fare  consists  merely  of  the  ordinary  personal  effects  of 
the  passenger  which  he  will  need  on  his  journey.2  It  is 
almost  impossible  to  summarize  as  briefly  as  is  necessary 
at  this  point  what  constitutes  baggage.  In  Woods  v. 
Devin 3  to  quote  from  one  case,  an  excellent  summary 
of  the  general  law  is  given  by  Chief  Justice  Treat:  "The 
principle  of  the  authorities  is,  that  the  term  'baggage' 


1  See  for  example  on  this  point : 
Indiana. — Perkins  v.  Wright,  37 

Ind.  27  (1871). 

New  Hampshire. — Smith  v.  Bos- 
ton &  M.  R.  R.  Co.,  44  N.  H.  325 
(1862). 

New  Jersey. — Runyan  v.  Cent. 
R.  R.  Co.,  61  N.  J.  L.  537,  41  Atl. 
367,  68  Am.  St.  Rep.  711,  43  L.  R. 
A.  284,  also  64  N.  J.  Law,  67,  44 
Atl.  985,  48  L.  R.  A.  744  (1898). 

Ohio.— First  Nat.  Bk.  v.  Mar- 
ietta &  C.  R.  R.  Co.,  20  Ohio  St. 
259,  5  Am.  Rep.  655  (1870). 

2  See  for  examples  of  this: 
United  States.— New  York  C.  & 

H.  R.  R.  Co.  v.  Fraloff,  100  U.  S. 
24,  25  L.  ed.  531  (1879). 

Connecticut. — Hickox  v.  Nauga- 
tuck  R.  R.  Co.,  31  Conn.  281,  83 
Am.  Dec.  143  (1863). 

Illinois. — Michigan  C.  R.  R.  Co. 
v.  Carrow,  73  111.  348,  24  Am.  Rep. 
248  (1874). 

Indiana. — Ohio  &  Miss.  R.  W. 
Co.  v.  Nickless,  71  Ind.  271  (1880); 


Staub  v.  Kendrick,  121  Ind.  226,  23 
N.  E.  79  (1889). 

Kansas. — Kansas  City,  F.  S.  & 
G.  R.  R.  Co.  v.  Morrison,  34  Kan. 
502,  9  Pac.  225,  55  Am.  Rep.  252 
(1886). 

Massachusetts. — Connolly  v.  War- 
ren, 106  Mass.  146,  8  Am.  Rep.  300 
(1870);  Blumantle  v.  Fitchburg  R. 
R.  Co.,  127  Mass.  322,  34  Am.  Rep. 
376  (1879). 

Missouri. — McLean  v.  Ruther- 
ford, 8  Mo.  109  (1843). 

North  Carolina. — Bland  et  al.  v. 
Womack,  2  Murphy,  373  (1818). 

Oregon. — Oakes  v.  No.  Pac.  R.  R. 
Co.,  20  Ore.  392,  26  Pac.  230,  12 
L.  R.  A.  318  (1891). 

Wisconsin. — Gleason  v.  Trans- 
portation Co.,  32  Wis.  85,  14  Am. 
Rep.  716  (1873). 

England. — Hudston  v.  Midland 
Ry.  Co.,  L.  R.  4  Q.  B.  366  (1869); 
Macrow  v.  Great  Western  Ry.  Co., 
L.  R.  6  Q.  B.  612  (1871). 

3  13  111.  746  (1852). 
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includes  a  reasonable  amount  of  money  in  the  trunk  of  a 
passenger  intended  for  traveling  expenses,  and  such  arti- 
cles of  necessity  and  convenience  as  are  usually  carried 
by  passengers  for  their  personal  use,  comfort,  instruction, 
amusement  or  protection;  and  that  it  does  not  extend 
to  money,  merchandise,  or  other  valuables,  although 
carried  in  the  trunks  of  passengers,  which  are  designed 
for  different  purposes.  And  regard  may  with  propriety 
be  had  to  the  object  and  length  of  the  journey,  the  ex- 
penses attending  it,  and  the  habits  and  condition  in  life 
of  the  passenger."  A  more  definite  rule  cannot  well  be 
laid  down.  Upon  this  general  principle  that  baggage  is 
personal  paraphernalia  taken  for  use  in  connection  with 
the  journey,  the  carrier  will  not  be  liable  for  it  unless  the 
passenger  is  forwarding  it  at  the  time  he  is  traveling;  but 
of  course  if  the  carrier  sends  it  at  a  different  time  for  its 
own  purposes  it  is  liable.1 

§  876.  Unusual  baggage. 

Since  baggage  is  by  the  usual  regulation  limited  to 
personal  baggage,  if  the  passenger  takes  ordinary  merchan- 

1  The  possibilities  in  this  whole  Wood  v.  Maine  Central  Ry.  Co., 

situation  are  seen  in:  98  Me.  98,  56  Atl.  457  (1903). 

United  States. — The  Elvira  Har-  Michigan. — Flint  &  Pere  M.  Ry. 

beck,  2  Blatchf.  336,  Fed.  Gas.  No.  Co.  v.  Weir,  37  Mich.  Ill,  26  Am. 

4,424  (1851).  Rep.  499  (1877);  Marshall  v.  Pon- 

Connecticut. — Beers  v.  Boston  &  tiac,  O.  &  N.  R.  R.  Co.,  126  Mich. 

A.  R.  R.  Co.,  67  Conn.  417,  34  Atl.  45,  85  N.  W.  242,  55  L.  R.  A.  650 

541,  52  Am.  St.  Rep.  293,  32  L.  R.  (1901). 

A.  535  (1896).  New  York—  Fairfax  v.  New  York 

Indiana—  Perkins  v.  Wright,  37  Cent.  R.  R.  Co.,  37  N.  Y.  Sup.  Ct. 

Ind.  27  (1871).  516  (1874);  Burkett  v.  New  York 

Iowa.— Warner  v.  Burlington  &  Cent.  &  H.  R.  R.  R.  Co.,  24  Misc. 

Mo.  R.  R.  R.  Co.,  22  la.  166,  92  (N.  Y.)   76,  53  N.  Y.  Supp.  394 

Am.  Dec.  389  (1867).  (1898). 

Maine. — Graff  am    v.    Boston    &  Virginia. — Wilson  v.  Chesapeake 

M.  R.  R.  Co.,  67  Me.  234  (1877);  &  O.  R.  R.  Co.,  21  Gratt.  (Va.)  654 

Wilson  v.  Grand  Trunk  Ry.  Co.,  (1872). 
56  Me.  60,  96  Am.  Dec.  435  (1868); 
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dise  he  cannot  hold  the  carrier  liable.1  "There  is  no 
undertaking  to  carry  merchandise  and  he  had  no  right  to 
impose  his  goods  subtly  upon  the  company,  and  then 
seek  to  make  its  obligation  that  of  a  common  carrier."  2 
But  when  the  carrier,  knowing  the  nature  of  the  goods, 
charges  and  accepts  extra  compensation,  he  is  responsible 
for  them  as  a  common  carrier.3  If,  however,  the  carrier 
has  notice  that  the  articles  are  merchandise  and  accepts 
them  for  carriage,  notwithstanding  he  is  a  gratuitous 
carrier,  he  is  responsible  for  any  negligent  injury  to  the 
goods.4 


1  See  for  examples  of  this: 

United  States. — Humphreys  v. 
Perry,  148  U.  S.  627,  37  L.  ed.  587, 
13  Sup.  Ct.  711  (1893). 

Georgia. — Georgia  R.  R.  Co.  v. 
Johnson,  113  Ga.  589,  38  S.  E.  954 
(1901). 

Indiana. — Doyle  v.  Kiser,  6  Ind. 
242  (1855). 

Maine. — Blumenthal  v.  Maine 
Cent.  R.  R.  Co.,  79  Me.  550,  11 
Atl.  605  (1887). 

Massachusetts. — Jordan  v.  Fall 
River  R.  R.  Co.,  5  Gush.  69,  51 
Am.  Dec.  44  (1849). 

Minnesota. — McKibbin  v.  Great 
Northern  Ry.  Co.,  78  Minn.  232, 
80  N.  W.  1052  (1899);  Haines  v. 
Chicago,  St.  P.,  M.  &  O.  Ry.  Co., 
29  Minn.  160,  12  N.  W.  447,  43 
Am.  Rep.  199  (1882). 

Mississippi. — Miss.  Cent.  Ry.  Co. 
v.  Kennedy,  41  Miss.  671  (1868). 

Missouri. — Rider  v.  Wabash,  St. 
L.  &  P.  Ry.  Co.,  14  Mo.  App.  529 
(1884). 

New  York. — Blanchard  v.  Isaacs, 
3  Barb.  388  (1848);  Bell  v.  Drew,  4 
E.  D.  Smith  59  (1855). 

Ohio.— Toledo  &  O.  C.  R.  R.  Co. 


v.  Bowler  &  B.  Co.,  63  Ohio  St. 
274,  58  N.  E.  813  (1900). 

Pennsylvania. — Verner  v.  Sweit- 
zer,  32  Pa.  St.  208  (1858). 

Texas. — Jones  v.  Priester,  1  Tex. 
Civ.  App.  Gas.  613  (1877). 

England.— Belfast  &  B.  Ry.  Co. 
v.  Keys,  9  H.  L.  Gas.  556,  8  Jus. 
(N.  S.)  367  (1861);  Great  North. 
Ry.  Co.  v.  Shepherd,  8  Ex.  30 
(1852). 

2  The  quotation  is  from  Michigan 
C.  R.  R.  Co.  v.  Carrow,  73  111.  348, 
24  Am.  Rep.  248  (1874). 

3  New  York. — Stoneman   v.   Erie 
Ry.  Co.,  52  N.  Y.  429  (1873);  Slo- 
man  v.  Great  Western  Ry.  Co.,  67 
N.  Y.  208  (1876);  Millard  v.  Mis- 
souri, K.  &  T.  R.  R.  Co.,  86  N.  Y. 
441  (1881). 

Texas. — Texas  &  P.  Railway  Co. 
v.  Capps,  2  Wills  App.,  §  34  (1883). 

4  United  States. — Hannibal  R.  R. 
Co.  v.  Swift,  12  Wall.  (U.  S.)  262, 
20  L.  ed.  423  (1870);  Jacobs  v.  Tutt, 
33  Fed.  412  (1888). 

Arkansas. — Kansas  City,  F.  S. 
&  M.  Ry.  Co.  v.  McGahey,  63  Ark. 
344,  38  S.  W.  659,  58  Am.  St.  Rep. 
Ill,  36  L.  R.  A.  781n  (1897). 
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Topic  C.  Regulation  of  Patron's  Conduct 

§  877.  Regulations  requiring  prepayment. 

The  first  regulations  with  which  a  patron  is  met  are 
those  which  designate  the  conditions  with  which  he  must 
conform  in  order  to  obtain  service.  The  most  common 
of  these  are  designed  to  secure  prepayment,  which,  as  has 
been  seen,  may  always  be  made  a  condition  precedent,  al- 
though it  may  be  waived.  Thus  a  street  car  company 
may  require  by  a  reasonable  regulation  that  a  passenger 
shall  deposit  his  fare  in  cash  in  a  box  upon  entering  the 
car.1  But  it  would  be  unreasonable  to  enforce  against 
a  passenger  a  regulation  unknown  to  him  that  fares  should 
in  rush  hours  be  paid  to  a  conductor  instead.2  One  of  the 
most  illuminating  illustrations  of  the  operation  of  a  regu- 
lation is  that  while  a  street  car  company  must  apparently 
accept  a  five  dollar  bill  tendered  for  its  small  fare,3  yet  a 

Illinois—  Hamburg  Am.   Packet      L.  J.  Exch.  286,  7  R.  &  Can.  Gas. 


Co.  v.  Gattman,  127  111.  598,  20 
N.  E.  662  (1889). 

Kansas. — Chicago,  R.  I.  &  P.  R. 
R.  Co.  v.  Conklin,  32  Kan.  55,  3 
Pac.  762  (1884). 

Missouri. — Minter  v.  Pac.  R.  R. 
Co.,  41  Mo.  503,  97  Am.  Dec.  288 
(1867). 

New  York. — Stoneman  v.  Erie 
Ry.  Co.,  52  N.  Y.  429  (1873). 

Ohio.— Toledo  &  O.  C.  Ry.  Co.  v. 
Dages,  57  Ohio  St.  38,  47  N.  E. 
1039,  and  see  63  Am.  St.  Rep.  702 
(1897). 

Oregon. — Oakes  v.  No.  Pac.  R. 
R.  Co.,  20  Ore.  392,  26  Pac.  230,  23 
Am.  St.  Rep.  126,  12  L.  R.  A.  318 
(1891). 

Texas. — Snaman  v.  Mo.,  K.  &  T. 
Ry.  Co.  (Tex.  Civ.  App.),  42  S.  W. 
1023  (1897). 

England. — Great  Northern  Ry. 
Co.  v.  Shepherd,  8  Exch.  30,  21 
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310  (1852). 

But  see  Blumantle  v.  Fitchburg 
R.  R.  Co.,  127  Mass.  322,  34  Am. 
Rep.  376n  (1879);  Scott,  J.,  in 
Michigan  Cent.  R.  R.  Co.  v.  Car- 
row,  supra. 

1  Nye  v.  Marysville  &  Y.  C.  St. 
Ry.  Co.,  97  Cal.  461,  32  P.  530 
(1893).  See  also  Elder  v.  Inter- 
national Ry.  Co.,  122  N.  Y.  Supp. 
880  (1910). 

1  Perry  v.  Pittsburg  Pass.  Ry. 
Co.,  153  Pa.  St.  236,  125  Atl.  772 
(1893). 

3  California. — Barrett  v.  Market 
Street  Ry.  Co.,  81  Cal.  296,  22  Pac. 
859,  6  L.  R.  A.  336,  15  Am.  St.  Rep. 
61  (1889). 

Tennessee. — Knoxville  Traction 
Co.  v.  Wilkeraon,  117  Tenn.  482,  99 
S.  W.  992,  9  L.  R.  A.  (N.  S.)  579 
(1906). 
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regulation  is  not  unreasonable  which  provides  that  change 
will  not  be  given  for  a  larger  bill  than  two  dollars.1  There 
are  many  examples  of  these  principles;  and  regulations 
tending  to  facilitate  the  making  of  payment  or  to  secure 
the  company  its  payment  will  be  supported  unless  they 
are  outrageous.  Thus  the  common  regulation  in  the 
supply  services  that  the  company  may  require  a  deposit 
as  security  for  bills  not  yet  incurred  is  held  to  be  justifi- 
able, provided  that  the  amount  of  the  deposit  required  is 
not  far  from  what  a  current  bill  would  be.2  Such  a  require- 
ment requiring  deposit  in  advance  of  ascertainment  of 
the  amount  due  could  only  be  made  obligatory  by  a 
general  regulation  to  this  effect.3  There  can  be  no  doubt 


1  Georgia. — W  y  n  n     v.     Georgia 
Ry.  &  El.  Co.,  6  Ga.  App.  77,  64 
S.  E.  278  (1909). 

New  York. — Barker  v.  Central 
Park  N.  &  E.  R.  R.  R.  Co.,  151 
N.  Y.  237,  45  N.  E.  550,  35  L.  R.  A. 
489,  56  Am.  St.  Rep.  626  (1896). 

Pennsylvania.  —  Muldowney  v. 
Pittsburg  &  B.  Tr.  Co.,  8  Pa.  Super. 
Ct.  335,  43  W.  N.  C.  52  (1898). 

South  Carolina. — Funderburg  v. 
Augusta  &  A.  Ry.  Co.,  81  S.  C.  141, 
61  S.  E.  1075,  21  L.  R.  A.  (N.  S.) 
868  (1908). 

2  In  the  following  cases  the  pro- 
priety  of   securing   a  deposit   was 
recognized : 

United  Stales.— Hewlett  v.  West- 
ern Union  Telegraph  Co.,  28  Fed. 
181  (1886). 

Idaho. — Bardsly  v.  Boise  Irr.  & 
L.  Co.,  8  Idaho,  155,  67  Pac.  428 
(1901). 

Indiana. — Western  Union  Tele- 
graph Co.  v.  McGuire,  104  Ind. 
130,  2  N.  E.  201  (1885). 

Kentucky. — Owensboro    Gaslight 


Co.  v.  Hildebrand,  19  Ky.  L.  Rep. 
983,  42  S.  W.  351  (1897). 

Massachusetts. — Turner  v.  Re- 
vere Water  Co.,  171  Mass.  329,  50 
N.  E.  634,  40  L.  R.  A.  657,  68 
Am.  St.  Rep.  432,  40  L.  R.  A.  657 
(1898). 

Michigan. — Williams  v.  Mutual 
Gas  Co.,  52  Mich.  499,  18  N.  W. 
236,  50  Am.  Rep.  266  (1884). 

Missouri. — Vanderberg  v.  Kan- 
sas City  Mo.  Gas  Co.,  126  Mo.  App. 
600,  105  S.  W.  17  (1907). 

New  York. — Ford  v.  Brooklyn 
Gaslight  Co.,  3  Hun,  621  (1875). 

Wisconsin. — S  h  e  p  a  r  d  v.  Mil- 
waukee Gaslight  Co.,  6  Wis.  539, 
70  Am.  Dec.  479  (1858). 

3  But  the  requirement  of  such  a 
deposit  must  be  by  a  general  reg- 
ulation universally  enforced  or  else 
the  arrangement  can  be  complained 
of  for  discrimination. 

Kentucky. — Owensboro  Gaslight 
Co.  v.  Hildebrand,  19  Ky.  L.  Rep. 
983,  42  S.  W.  351  (1897). 

Pennsylvania. — Long    v.    Spring- 

[765] 


878 


PUBLIC  SERVICE  CORPORATIONS 


of  the  validity  of  a  rule  that  telephone  subscribers  must 
pay  before  a  certain  day  after  bills  have  been  rendered, 
on  pain  of  having  their  service  cut  off.1  And  further,  a 
railroad  may  have  a  list  of  those  whom  it  deems  worthy 
of  credit,  from  whom  it  does  not  require  prepayment,2 
without  its  being  considered  discrimination  against  those 
not  on  the  list. 


§  878.  Regulations  to  prevent  escape  from  payment. 

Moreover,  in  order  to  make  sure  that  none  are  obtaining 
service  without  payment,  elaborate  regulations  may  be 
devised.  Thus  a  railroad  may  require  that  passengers 
shall  purchase  a  ticket  before  presenting  themselves  for 
transportation,3  that  they  shall  show  their  tickets  before 
passing  the  gates  leading  to  the  trains,4  that  these  tickets 


field  Water  Co.,  8  Del.  Co.  151 
(1901). 

But  in  other  cases  it  is  left  to  the 
discretion  of  the  company  to  de- 
mand a  deposit  from  such  cus- 
tomers as  it  fears  are  financially 
irresponsible. 

Massachusetts. — Turner  v.  Re- 
vere Water  Co.,  171  Mass.  329, 
50  N.  E.  634,  68  Am.  St.  Rep.  432, 
40  L.  R.  A.  657  (1898). 

Iowa. — Phelan  v.  Boone  Gas  Co. 
125  N.  W.  208  (1910). 

1  Irvin  v.  Rushville  Cooperative 
Telephone  Co.,  161  Ind.  521,  69 
N.  E.  258  (1903). 

*  Brown  &  B.  C.  Co.  v.  Grand 
Trunk  Ry.  Co.  (Mich.),  124  N.  W. 
Rep.  528  (1910). 

3  Arkansas. — McCook  v.  North- 
rup,  65  Ark.  225,  45  S.  W.  547 
(1898). 

California. — Nye  v.  Marysville 
&  Y.  C.  R.  R.  Co.,  97  Cal.  461,  32 
Pac.  530  (1893). 
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Illinois.— Chicago,  B.  &  Q.  R.  R. 
Co.  v.  Boger,  1  111.  App.  472  (1877). 

Georgia. — Harp  v.  Southern  Ry. 
Co.,  119  Ga.  927,  47  S.  E.  206 
(1904). 

Kansas. — South  Kansas  Ry.  v. 
Hinsdale,  38  Kan.  507,  16  Pac.  937 
(1888). 

Michigan. — Van  Dusan  v.  Grand 
Trunk  Ry.  Co.,  97  Mich.  439,  56 
N.  W.  848,  37  Am.  St.  Rep.  354 
(1893). 

Mississippi. — Louisville  &  N.  R. 
R.  Co.  v.  Maybin,  66  Miss.  83,  5 
So.  401  (1888). 

New  York. — Corwin  v.  Long  Is. 
R.  R.  Co.,  2  N.  Y.  City  Ct.  106 
(1885),  semble. 

Ohio.— Cleveland  C.  &  C.  Ry.  Co. 
v.  Bartram,  11  Ohio  St.  457  (1860). 

Vermont. — Hams  v.  Stevfens,  31 
Vt.  79,  73  Am.  Dec.  337  (1858). 

*  Indiana.— Pittsburg,  C.  &  St.  L. 
R.  W.  Co.  v.  Vandyne,  57  Ind.  576, 
26  Am.  Rep.  68  (1877). 
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shall  be  produced  upon  request  of  the  conductor  taking  up 
fares,1  and  that  the  ticket  shall  be  exchanged  for  a  train 
check  which  must  be  shown  during  the  journey.2  Simi- 
larly street  car  companies  may  require  that  a  proper 
transfer  be  presented  upon  changing  cars,3  that  transfers 
shall  be  asked  for  when  paying  fares,4  that  transfers  shall 
only  be  good  at  intersecting  points,5  and  that  passengers 
shall  not  go  from  one  car  in  charge  of  one  conductor  into 
another  in  charge  of  another  conductor.6  It  is  obvious 


Maryland. — Northern  Central 
Ry.  Co.  v.  O'Connor,  76  Md.  207, 
24  Atl.  449,  35  Am.  St.  Rep.  422 
(1892). 

Minnesota. — Dickerman  v.  St. 
Paul  Union  Depot  Co.,  44  Minn. 
433,  46  N.W.  907(1890). 

Missouri. — Cathey  v.  St.  Louis 
&  S.  F.  Ry.  Co.,  130  S.  W.  130 
(1910). 

1  Illinois. — Illinois  Central  R.  R. 
Co.  v.  Loutham,  80  111.  App.  579 
(1898). 

Nebraska. — Burlington  &  M.  R. 
R.  R.  Co.  v.  Rose,  11  Neb.  177, 
8  N.  W.  433  (1881). 

New  York.— Hibbard  v.  N.  Y. 
&  Erie  R.  R.  Co.,  15  N.  Y.  455 
(1857). 

North  Carolina. — A  m  m  o  n  s  v. 
Railroad,  138  N.  C.  555,  49  S.  E. 
1038  (1905). 

2  New  York. — Veeder  v.  Fellows, 
20  N.  Y.  126  (1859). 

West  Virginia. — Price  v.  Chesa- 
peake &  O.  Ry.  Co.,  46  W.  Va. 
538,  39  Am.  St.  Rep.  517,  33  S.  E. 
255  (1899). 

So  a  passenger  can  refuse  to  give 
up  his  ticket  unless  he  is  given  a 
train  check  where  this  regulation 
prevails.  State  v.  Thompson,  20 
N.  H.  250  (1850). 


3  An  ordinance  prohibiting,  un- 
der a  penalty,  the  selling  or  giving 
away  of  any  street  car  transfer  is- 
sued to  a  passenger  to  enable  him 
to  make  a  continuous  trip  over  a 
connecting  line  of  the  street  rail- 
way company  is  not  unconstitu- 
tional. City  of  Chicago  v.  Open- 
heim,  229  111.  313,  82  N.  E.  294 
(1907). 

Where  a  passenger  takes  a  car 
having  placards  indicating  that  it 
ran  only  to  a  point  two  miles  short 
of  his  destination  with  a  ticket  en- 
titling him  to  ride  over  the  line 
to  his  destination,  he  is  not  en- 
titled to  a  transfer  upon  the  car's 
reaching  the  end  of  its  run,  con- 
trary to  rules  of  the  company. 
Mills  v.  Seattle,  Renton  &  S.  R. 
Co.,  50  Wash.  20,  96  Pac.  520 
(1908). 

4Ketchum  v.  New  York  City 
Ry.  Co.,  118  N.  Y.  App.  Div.  248, 
103  N.  Y.  Supp.  486  (1907). 

B  Hanley  v.  Brooklyn  Heights 
R.  R.  Co.,  110  App.  Div.  429  (1905); 
Percy  v.  Metropolitan  Ry.  Co.,  58 
Mo.  App.  75  (1894). 

6  Birmingham  R.  L.  &  P.  Co.  v. 
McDonough,  153  Ala.  122,  44  So. 
960,  13  L.  R.  A.  (N.  S.)  445  (1907). 

Minnesota. — Faber     v.     Chicago 
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that  as  parts  of  a  system  designed  to  prevent  escape  from 
payment  these  particular  regulations  are  all  justified. 

§  879.  Personal  behavior  of  patron. 

Various  regulations  may  be  made  as  to  the  personal 
conduct  of  the  patron,  whatever  may  seem  to  be  necessary 
for  the  convenience  of  the  company  itself,  as  well  as  for 
the  protection  of  other  patrons.  Most  of  this  is  properly 
discussed  under  the  head  of  excuses  for  refusal  in  a  former 
chapter,  for  most  persons  of  this  sort  could  almost  always 
be  refused  without  such  regulations.  Rules  for  the  ex- 
clusion or  expulsion  of  disorderly  people,1  or  diseased 
persons  2  are,  generally  speaking,  justifiable.  And  so  are 
regulations  for  the  rejecting  or  ejecting  of  intoxicated 
persons  3  or  gamblers.4  All  this  could  doubtless  be  done 
without  showing  a  regulation  in  justification;  but  in  close 
cases  the  existence  of  a  regulation  will  turn  the  scale. 
For  example,  smoking  5  and  even  spitting  6  apparently 
cannot  be  forbidden  without  a  regulation.  And  although 
regulations  forbidding  interrupting  conversations  over 
the  telephone  by  another  party  on  the  same  line  7  or 

Gt.  Western  Ry.  Co.,  62  Minn.  433,  v.  Moore,  148  Ala.  63,  41  So.  984 

64  N.  W.  918,  36  L.   R.  A.  789  (1906). 

(1895).  2  Pullman  Car  Co.  v.  Krauss,  145 

A    rule    that    coupons    of    such  Ala.  395,  40  So.  398,  4  L.  R.  A. 

tickets,  if  detached,  will  not  be  ac-  (N.    S.)    103    (1906). 

cepted  for  a  passage,  is  reasonable.  3  O'Neill  v.  Lynn  &  B.  R.  Co., 

Norfolk  &  W.  R.  R.  Co.  v.  Wysor,  155  Mass.  371,  29  N.  E.  Rep.  630 

82  Va.  250  (1886).  (1892). 

A  regulation  of  a  railroad  com-  4  Tall  v.  Baltimore  Steam  Packet 

pany  that  a  monthly  commutation  Co.,  90  Md.  248,  44  Atl.  1007,  47 

ticket  shall  be  surrendered  by  the  L.  R.  A.  120  (1899). 

passenger  to  the  conductor  on  the  5  McQuerry  v.  Metropolitan  St. 

last  trip  taken  during  the  period  for  Ry.  Co.,  117  Mo.  App.  255  (1906). 

which  it  is  issued  is  a  reasonable  •  People  v.  McKay,  46  Mich.  430, 

regulation.    Rogers  v.  Atlantic  City  9  N.  W.  486  (1881). 

R.  R.  Co.,  57  N.  J.  L.  703,  34  Atl.  7  Huffman  v.  Marcy  Mut.  Tele- 

11  (1895).  phone  Co.  (Iowa),  121  N.  W.  1033, 

1  Nashville,  C.  &  St.  L.  Ry.  Co.  23  L.  R.  A.  (N.  S.)  1010  (1909). 
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sleeping  upon  the  benches  of  a  waiting  room  l  may  be  en- 
forced, it  is  a  question  whether  without  such  rules  any 
action  could  be  taken  in  the  particular  instance.  The 
very  nature  of  the  service  undertaken  exacts  control  to 
this  extent,  for  without  this  power  there  could  be  no  assur- 
ance of  its  character  or  efficiency.  This  power  to  regulate 
is  essential  in  order  to  enable  the  company  involved  to 
perform  its  service,  and  is  clearly  to  be  implied  from  the 
nature  of  the  enterprise. 

§  880.  Bringing  dangerous  things  prohibited. 

There  are  many  reasonable  rules  to  protect  both  the 
others  carried  and  carrier  itself.  To  protect  all  concerned 
the  bringing  of  weapons  2  or  animals  3  within  public  ve- 
hicles may  be  forbidden.  These  regulations  could  be 
enforced  although  the  weapon  was  in  fact  not  loaded  or 
the  animal  in  fact  docile.  Upon  the  same  principles  the 
bringing  of  cumbrous  4  or  deleterious  5  parcels  which  might 
obstruct  passageway  or  cause  damage  may  be  forbidden 
by  regulations.  But  it  does  not  follow  that  such  regu- 
lations may  be  unreasonably  enforced.  A  mechanic's  tools 
cannot  be  thrown  off  the  car,6  but  he  may  be  told  to  go 
upon  the  platform  with  them.7  The  conductor  cannot 
take  his  parcels  away  from  a  passenger,8  but  he  may 
eject  him  with  his  undesirable  property.9 

1  Central  of  Ga.  Ry.  Co.  v.  Motes,  6  Mackintosh   v.   Augusta  &   A. 

117  Ga.  923,  43  S.  W.  990,  62  L.  R.  Ry.  Co.,  69  S.  E.  159  (1910). 

A.  507,  97  Am.  St.  Rep.  223  (1903).  •  Smith    v.   Atchison,   T.    &    S. 

2Dowd  v.  Albany  Ry.  Co.,  47  F.    Ry.    Co.,    122   Mo.     App.   85 

N.  Y.  App.   Div.  202,  62  N.  Y.  (1906). 

Supp.  179  (1900).  'Nuttleman  v.   Philadelphia  R. 

3  Daniel  v.  New  Jersey  St.  Ry.  T.  Co.,  221  Pa.  St.  485,  70  Atl.  828, 
Co.,  64  N.  J.  L.  603,  46  Atl.  625  18  L.  R.  A.  (N.  S.)  503  (1908). 
(1900).  8  Bullock  v.  Delaware,  L.  &  W. 

4  See    also    O'Gorman    v.    New  R.  R.  Co.,  60  N.  J.  L.  24,  36  Atl. 
York  &  Q.  C.  Ry.  Co.,  89  N.  Y.  773  (1897). 

Supp.  589  (1904).  9  Gregory  v.  Chicago  &  N.  W. 
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§  881.  Restriction  of  patron's  position. 

The  usual  right  of  a  carrier  of  passengers  to  assign 
accommodations  may  be  reinforced  by  the  making  of  a 
regulation  as  to  the  position  the  passengers  should  take. 
And  those  who  disobey  it  may  be  held  to  be  affected 
thereby  although  they  have  had  no  personal  warning. 
Thus  a  rule  of  a  railway  which  requires  that  passengers 
shall  remain  in  the  cars  set  apart  for  them  and  shall  not 
ride  in  a  baggage  or  an  express  car,  or  other  place  of  in- 
creased danger,  is  reasonable.1  And  so  is  a  rule  that 
drovers  on  freight  trains  with  their  live  stock  must  be  in 
the  caboose  while  the  train  is  in  motion.2  Likewise  a 
regulation  requiring  passengers  upon  mixed  trains  to  va- 
cate their  cars  at  stations  while  the  train  is  being  switched 
is  proper.3  And  a  regulation  forbidding  employe's  of  a 
street  railway  in  uniform  to  ride  upon  the  front  seat  of 
open  cars  where  they  are  apt  to  talk  with  the  motorman, 
has  been  held  reasonable.4  To  a  certain  extent  such  orders 
would  be  proper  in  individual  cases.  But  it  is  only  by 
general  regulations  that  the  white  and  colored  races  could 
be  confined  to  their  respective  accommodations.5  And  so 

Ry.  Co.,  100  Iowa,  345,  69  N.  W.      Co.,  75  N.  Y.  Supp.  893   (1902). 
532  (1906).  But  see  s.  c.,  81  N.  Y.  S.  106,  80 

1  Florida,  etc.,  Ry.  Co.  v.  Hirst,      App.  Div.  477  (1903). 

30  Fla.,  1,  11  So.  506,  16  L.  R.  A.          6  United  States.— Chiles  v.  Chesa- 
631,  32  Am.  St.  Rep.  17  (1892).  peake  &  O.  Ry.  Co.,  218  U.  S.  71,  30 

2  Lake  Shore  &  M.  S.  Ry.  Co.  v.      Sup.  Ct.  667  (1910). 

Teeters,  166  Ind.  335,  77  N.  E.  335,  Alabama.— Carleton  v.  Central  of 

5  L.  R.  A.  (N.  S.)  425  (1906).     See  Ga.  Ry.  Co.,  155  Ala.  326,  46  So. 

further  Ft.  Scott,  W.  &  W.  Ry.  Co.  495  (1908). 

v.  Sparks,  55  Kan.  288,  39  P.  1032  Arkansas. — Bradford  v.  St.  Louis, 

(1895),  and  Missouri,  K.  &  T.  Ry.  I.  M.  &  B.  Ry.  Co.,  124  S.  W.  516 

Co.  v.  Cook,  8  Tex.  Civ.  App.  376,  (1910). 

27  S.  W.  769  (1894).  Kentucky.— Chiles  v.  Chesapeake 

3  Hardin  v.  Fort  Worth  &  D.  C.  &  O.  Ry.  Co.,  125  Ky.  299,  101  S. 
R.  R.  Co.   (Tex.  Civ.  App.),   100  W.  Rep.  386,  11  L.  R.  A.  (N.  S.) 
S.  W.  995  (1907).  268,  30  Ky.  Law  Rep.  1332  (1907). 

4  Rowe  v.  Brooklyn  Heights  Ry.  Mississippi. — So.  Light  &  T.  Co. 

[770] 


REGULATION  OF  THE  SERVICE 


§882 


regulations  are  necessary  to  set  aside  certain  cars  for 
women  and  their  escorts,  excluding  men  unaccompanied 
by  women.1  As  regulations  are  indispensable  to  work 
this  separation,  it  is  necessary  that  their  enforcement  shall 
work  no  discrimination  by  consigning  one  race  to  inferior 
accommodations.2  And  if  superior  accommodations  are 
provided  for  one  race  and  not  for  the  other,  such  accom- 
modations cannot  be  refused  anyone  of  whatever  race  he 
may  be.3 

§  882.  Passengers  forbidden  upon  platforms. 

Other  common  rules  relate  to  the  position  which  a  pa- 
tron may  take  while  being  served.  The  rule  is  usual  that 
he  must  not  ride  upon  the  platforms  of  railroad  cars,4  or 


v.  Compton,  86  Miss.  269,  38  So. 
629. 

Michigan. — Day  v.  Owen,  5 
Mich.  520,  72  Am.  Dec.  62  (1858). 

Pennsylvania. — Westchester  &  P. 
R.  R.  Co.  v.  Miles,  55  Pa.  St.  209, 
93  Am.  Dec.  744  (1867). 

North  Carolina. — Britton  v.  At- 
lanta &  C.  A.  L.  Ry.  Co.,  88  N.  C. 
536,  43  Am.  Rep.  749  (1883). 

Tennessee. — Chesapeake,  O.  &  S. 
W.  R.  R.  Co.  v.  Wells,  85  Tenn. 
613,  4  S.  W.  5  (1887). 

South  Carolina.— Smith  v.  Cham- 
berlain, 38  S.  C.  529, 17  S.  E.  371, 19 
L.  R.  A.  710  (1892).  Contra,  Coger 
v.  Northwestern  Union  Packet 
Co.,  37  Iowa,  145  (1873).  And  see 
Gray  v.  Cincinnati  So.  Ry.  Co.,  11 
Fed.  683  (1882). 

1  United  States. — Brown  v.  Mem- 
phis &  C.  R.  R.  Co.,  5  Fed.  499 
(1880). 

Iowa. — McKinley  v.  Chicago  & 
N.  W.  Ry.  Co.,  44  Iowa,  314,  24 
Am.  Rep.  748  (1877). 


Missouri. — Chilton  v.  St.  Louis, 
I.  M.  &  So.  Ry.  Co.,  114  Mo.  88, 
21  S.  W.  457,  192  L.  R.  A.  269 
(1892). 

New  York. — Peck  v.  New  York, 
C.  &  H.  R.  R.  R.  Co.,  70  N.  Y.  587 
(1877). 

Tennessee. — Memphis  &  C.  R.  R. 
Co.  v.  Benson,  85  Tenn.  627,  4  S.  W. 
5,  4  Am.  St.  Rep.  776  (1887). 

Wisconsin. — Bass  v.  Chicago  & 
N.  W.  Ry.  Co.,  36  Wis.  450,  17  Am. 
Rep.  495  (1874). 

2  United  States. — Houck  v.  South- 
ern Pacific  Ry.  Co.,  38  Fed.  226 
(1888). 

Texas. — Henderson  v.  Galveston, 
H.  &  S.  A.  Ry.  Co.  (Tex.  Civ. 
App.),  38  S.  W.  1136  (1896). 

3  Illinois.— Chicago  &  N.  W.  Ry. 
Co.  v.  Williams,  55  111.  185,  8  Am. 
Rep.  641  (1870). 

Texas. — Pullman  Palace  Car  Co. 
v.  Cain,  15  Tex.  Civ.  App.  503,  40 
S.  W.  220  (1897). 

4  Alabama. — McCauley    v.    Ten- 
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even  of  street  cars.1  If  a  passenger  who  has  notice  of  a 
rule  of  a  street  railway  company  that  persons  riding  on 
the  front  platform  of  a  car  do  so  at  their  own  risk,  chooses 
to  ride  on  the  front  platform  of  a  car  of  the  company  be- 
cause the  car  is  crowded  and  he  prefers  to  stand  outside,  he 
cannot  recover  from  the  company  for  injuries  caused  by 
the  negligence  of  the  motorman  in  suddenly  starting  the 
car.2  But  where  notwithstanding  a  rule  has  been  promul- 
gated forbidding  passengers  to  stand  upon  the  platforms, 
this  has  been  habitually  disregarded  and  passengers  are 
taken  after  the  car  is  full  and  permitted  to  ride  upon  the 
platform,  many  cases  hold  the  carrier  to  the  strictest 
responsibility.3 

§  883.  Regulations  governing  the  supply. 

Supplying  companies  may  make  regulations  to  prevent 
abuse  of  the  supply  by  waste,4  or  fraud  upon  them  by 
diverting  the  supply  from  the  meter.5  But  those  regula- 
tions must  not  be  pressed  so  far  as  to  be  unreasonable. 
Thus  a  regulation  providing  that  the  agents  of  the  gas 

nessee  Coal,  Iron  &  Railroad  Co.,  Va.  &  P.  R.  Co.,  42  W.  Va.  183,  24 

93  Ala.  356,  9  So.  611  (1891).  S.  E.  570,  33  L.  R.  A.  69  (1896). 

Georgia. — Macon  &  W.  R.  R.  Co.  2  See  particularly  McDonough  v. 

v.  Johnson,  38  Ga.  409  (1868).  Boston  Elevated  Ry.  Co.,  191  Mass. 

New  York.— Higgins  v.  New  York  509,  78  N.  E.  141  (1906). 

&  H.  R.  R.  Co.,  2  Bosw.  132  (1857).  3  See  particularly  Central  of  Ga. 

Tennessee.— Memphis  &  C.  R.  R.  Ry.  Co.  v.  Brown  (Ala.),  51  So.  565 

Co.  v.  Benson,  85  Tenn.  627,  4  S.  W.  (1910). 

5,  4  Am.  St.  Rep.  776  (1887).  *  Watauga  Water  Co.  v.  Wolfe,  99 

1  Arkansas.— Dobbins    v.    Little  Tenn.  429,  41  S.  W.  1060  (1897). 

Rock  Ry.  &  El.  Co.,  79  Ark.  85,  95  See  also  Robbins  v.  Bangor  Ry.  & 

S.  W.  794  (1906).  El.  Co.,  100  Me.  496,  62  Atl.  136 

New  York. — Montgomery  v.  Buf-  (1905). 

falo  Ry.  Co.,  165  N.  Y.  139,  58  N.  E.  s  Krunemaker  v.   Dougherty,  77 

770  (1900).  N.  Y.  Supp.  467,  74  App.  Div.  452 

Pennsylvania. — McMillan  v.  Fed-  (1902)- 

eral  St.  &  P.  V.  Pass.  Co.,  172  Pa.  See  also  Ferguson  v.   Metropol- 

St.  523,  33  Atl.  560  (1896).  it  an    Gaslight    Co.,    37    How.   Pr. 

West   Virginia.— Fisher  v.   West  189  (1868). 
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company  should  have  free  access  to  the  premises  at  all 
hours  for  examining  appliances  was  held  to  be  outra- 
geous.1 And  in  another  case  it  was  held  that  regulations 
which  unconditionally  forbade  the  attachment  of  governors 
near  gas  meters  would  be  unreasonable.2  Two  recent 
cases  in  Tennessee  involving  the  validity  of  the  regula- 
tions of  two  water  companies  show  very  clearly  the  extent 
of  this  power  to  make  regulations.  In  one  of  them  it  was 
held  that  the  supply  of  a  customer  could  be  cut  off  for 
letting  the  water  run,  although  he  offered  to  prove  that 
it  was  necessary  to  do  this  in  order  to  get  the  water  fresh.3 
In  the  other  a  regulation  withholding  of  a  supply  from  a 
customer  was  held  justified  which  provided  that  during 
the  sprinkling  season  hydrants,  which  were  a  part  of  his 
piping  system,  must  have  the  threads  filed  from  them,  if 
he  would  not  pay  for  sprinkling  service.4  Both  of  these 
cases  are  well  worth  reading  on  account  of  their  excellent 
discussion  of  the  general  scope  of  the  regulating  power. 

§  884.  Use  made  of  equipment. 

Upon  similar  principles  regulations  may  be  made  as 
to  the  conduct  of  patrons  when  they  are  making  use  of 
the  facilities.  Thus  a  regulation  of  a  railroad  forbidding 
passengers  from  lying  down  on  the  benches  in  a  station 
waiting  room  is  held  reasonable  enough  in  an  edifying 
opinion  in  the  Georgia  reports.5  Plainly,  too,  a  passenger 
can  be  ejected  for  using  his  berth  improperly.6  And  a 
telephone  company  can  by  regulation  forbid  its  patrons 

1  Shepard  v.  Milwaukee  Gaslight  4  Harbison   v.    Knoxville   Water 
Co.,  6  Wis.  539,  70  Am.  Dec.  479  Co.  (Term.)  53  S.  W.  993  (1899). 
(1857).  5  Central  of  Georgia  Ry.  Co.  v. 

2  Consolidated  Gas  Co.  v.  Blon-  Motes,  117  Ga.  923,  43  S.  E.  990, 
dell,  89  Md.  732,  43  Atl.  817,  46  62  L.  R.  A.  507,  97  Am.  St.  Rep. 
L.  R.  A.  187  (1899).  223  (1903). 

'     3  Watauga  Water  Co.  v.  Wolfe,          6  Nevin  v.  Pullman  P.  C.  Co.,  106 
99  Tenn.  429,  41  S.  Wr  1060,  63  Ani.      111.  222,  46  Am.  Rep.  688  (1883). 
St.  Rep.  841  (1897). 
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from  tampering  with  the  instruments  provided ; 1  also  it 
can  forbid  the  use  of  profane  language  over  its  wires.2 
Upon  somewhat  similar  principles  a  ticker  company  may 
put  its  reporting  instruments  in  a  subscriber's  office  on 
condition  that  quotations  shall  not  be  repeated,  and  may 
remove  them  if  he  violates  the  condition.3  And  a  tele- 
phone company  can  compel  a  patron  to  pay  more  if  non- 
subscribers  use  his  station.4 

Topic  D.  Regulations  Relating  to  Tickets 

§  885.  Ticket  may  be  made  indispensable. 

The  ticket  system  is  so  necessary  for  the  protection  of 
the  carriers  that  they  may  make  a  regulation  that  no  one 
shall  be  accepted  for  transportation  without  the  proper 
ticket.  Thus  upon  elevated  railways  the  rule  may  be 
made  that  cash  fare  will  not  be  accepted,  but  every  pas- 
senger must  procure  a  ticket  before  going  upon  a  train 
platform.5  And  indeed  the  same  regulation  may  be  made 
at  railway  terminals,  forbidding  anyone  to  pass  the  gate 
without  presentation  of  proper  tickets.6  It  is  a  common 
regulation  that  nothing  but  a  proper  ticket  will  entitle 
one  to  transportation  from  any  station  upon  freight  trains, 
not  even  cash  fare  being  acceptable.7  The  regulation 

1  Gardner    v.    Providence    Tele-  Minnesota. — Dickerman    v.     St. 
phone  Co.,  23  R.  I.  312,  50  Atl.  1014,  Paul  Union  Depot  Co.,  44  Minn. 
55  L.  R.  A.  115  (1901).  433,  46  N.  W.  907  (1890). 

2  Huffman  v.  Marcy  Mutual  Tele-  7  McCook  v.   Northup,  65  Ark. 
phone  Co.  (Iowa),  121  N.  W.  1033,  225,  45  S.  W.  547,  1057  (1898). 

23  L.  R.  A.  (N.  S.)  1010  (1909).  Michigan.— Van  Dusan  v.  Grand 

3  Shepard  v.  Gold  Stock  &  T.  Co.,  Trunk  R.  Co.,  97  Mich.  439,  56  N. 
38  Hun,  338  (1885).  W.  848,  37  Am.  St.  Rep.  354  (1893). 

4  Johnson  v.  State,  113  Ind.  143,  Ohio.— Cleveland,  C.  &  St.  L.  R. 
15  N.  E.  215  (1887).  W.  Co.  v.  Bartram,  11  Ohio  St.  457 

'Corwin  v.   Long  Island  R.  R.  (1860). 

Co.,  2  N.  Y.  City  Ct.  106  (1885).  Texas.— International,  etc.,  R.  R. 

•  Indiana.—- Pittsburg,  C.  &  St.  L.  Co.  v.  Goldstein,  2  Tex.  Civ.  App. 

R.  W.  R.  Co.  v.  Vandyne,  57  Ind.  Cas.  274  (1884). 
576,  26  Am.  Rep.  68  (1877). 
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in  such  cases  may  go  further,  and  require  the  traveler  to 
get  a  permit  to  go  upon  a  freight  train  as  well  as  a  ticket.1 
Unless  such  extreme  regulations  are  generally  made  known 
it  would  not  be  fair  to  enforce  them  against  a  passenger 
who  was  ready  to  pay  fare  but  had  no  ticket.2  And  it 
would  be  unreasonable  to  require  a  passenger  taking 
a  train  from  a  station  where  no  tickets  are  sold  to  have  a 
ticket.3  The  company  must  at  its  peril  permit  every  trav- 
eler to  pass  who  actually  conforms  to  the  requirements 
by  presenting  a  good  ticket.  Thus  the  company  is  liable 
if  its  gateman  honestly  believing  that  the  ticket  was  not 
good  refused  to  let  a  passenger  take  his  train,  if  the  ticket 
was  in  fact  good.4  And  even  a  special  regulation  of  the 
company  printed  upon  a  ticket  that,  in  case  of  dispute 
between  passenger  and  conductor  as  to  the  right  to  trans- 
portation under  it  the  passenger  must  pay  his  fare  and 
apply  to  the  company  for  redress,  is  held  to  be  unreason- 
able, and  not  binding  on  a  passenger  having  a  valid  con- 
tract for  transportation.5 

§  886.  Failure  to  produce  ticket. 

If  a  person  has  bought  a  ticket  and  loses  it,  he  has  by 
reason  of  his  purchase  no  right  to  ride  unless  he  presents 
the  ticket  he  has  bought  to  the  proper  conductor.6  The 

1  Michigan.— Thomas  v.  Chicago      Ry.  Co.,  120  Ga.  25,  47  S.  E.  556,  65 
&  G.  T.  Ry.  Co.,  72  Mich.  355,  40      L.  R.  A.  436,  102  Am.  St.  Rep.  68 
N.  W.  463  (1888).  (1904). 

Texas.— Ellis  v.  Houston,  E.  &  W.  B  Cherry  v.  Chicago  &  A.  R.  Co., 

Tex.  Ry.  Co.,  30  Tex.  Civ.  App.  172,  191  Mo.  489,  90  S.  W.  381,  2  L.  R.  A. 

70  S.  W.  114  (1902).  (N.  S.)  695,  109  Am.  St.  Rep.  830 

2  Lane  v.  East  Tenn.,  Va.  &  Ga.  (1905). 

R.  R.  Co.,  5  Tenn.  124  (1880).  See  also  Georgia  Ry.  &  El.  Co.  v. 

3  Southern   Kansas   Ry.    Co.    v.  Baker,  125  Ga.  562,  54  S.  E.  639,  7 
Hinsdale,   38    Kan.   507,   16   Pac.  L.  R.  A.  (N.  S.)  103,  14  Am.  St. 
937  (1888).  Rep.  246  (1906). 

4  Northern   Central   Ry.    Co.    v.  6  Connecticut. — Downs     v.     New 
O'Conner,  76  Md.  207,  24  Atl.  449,  York  &  N.  Haven  R.  R.  Co.,  36 
16  L.  R.  A.  449,  35  Am.  St.  Rep.  Conn.  287  (1869). 

422  (1892);  Young  v.  Central  of  Ga.          Georgia—  Harp  v.  Southern  Ry. 
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mere  fact  that  the  passenger  has  had  a  ticket  does  not 
necessarily  establish  his  right  to  be  transported  on  a 
given  train ;  and  it  makes  no  difference  if  the  fact  that  he 
has  once  had  a  ticket  is  known.1  When  the  conductor 
makes  his  demand,  he  is  entitled  to  have  the  ticket  sur- 
rendered; he  cannot  be  required  to  hear  evidence  or  inves- 
tigate the  bona  fides  of  a  passenger's  excuse  for  its  non- 
delivery. Had  the  passenger's  money  blown  out  of  his 
hand,  it  is  evident  that  his  misfortune  would  have  fallen 
upon  himself  and  not  upon  the  company.  The  same  result 
would  follow  where  the  ticket  itself  was  lost;  for  it  might 
have  come  into  the  hands  of  another,  and  the  company 
might  thereby  have  been  compelled  to  carry  two  passen- 
gers for  one  fare.  Besides,  any  rule  allowing  an  excuse  as 
a  substitute  for  a  ticket  would  give  rise  to  so  much  un- 
certainty and  so  many  possibilities  of  fraud  that  the 
courts  have  almost  uniformly  held  that  the  failure  to  pay 
the  fare  or  produce  the  tickets  warrants  an  eviction.  And 
so  if  the  conductor  gives  him  a  train  check  in  return  for 
his  ticket,  and  he  loses  his  check,  he  must  pay  fare  again.2 

Co.,    119   Ga.   927,   47   S.   E.   206  l  Connecticut.— D  o  w  n  s  v.  New 

(1904).  York,  N.  H.  R.  R.  Co.,  36  Conn. 

Massachusetts.— Standish  v.  Nar-  278  (1869). 

ragansett  Steamship  Co.,  Ill  Mass.  New  Jersey. — New  Jersey  City  & 

512,  18  Am.  Rep.  66  (1873).  B.  Ry.  Co.  v.  Morgan,  52  N.  J.  L. 

Mississippi.— Louisville  &  N.  R.  60,  18  Atl.  904  (1889). 

R.  Co.  v.  Maybin,  66  Miss.  83,  5  New    York.— Hibbard     v.    New 

So.  401  (1888).  York  &  E.  Ry.  Co.,  15  N.  Y.  455 

New  Jersey. — Ripley  v.  New  Jer-  (1857). 

sey  R.  R.  &  Transp.  Co.,  31  N.  J.  L.  Pennsylvania. — Cresson  v.  Phila- 

388  (1866).  delphia  &  R.  R.  R.  Co.,  11  Phila. 

Ohio.— Crawford    v.    Cincinnati,  597  (1875). 

H.  &  D.  R.  R.  Co.,  26  Ohio  St.  580  2  Illinois.— Pullman    Palace   Car 

(1875).  Co.  v.  Reed,  75  111.   125,   20   Am. 

Pennsylvania. — Ham  v.  Delaware  Rep.  232  (1874). 

&  H.  C.  Co.,  142  Pa.  617,  21  Atl.  Michigan. — Lucas    v.     Michigan 
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The  passenger  is,  however,  entitled  to  a  reasonable  oppor- 
tunity to  search  for  his  ticket. l 

§  887.  Extra  charge  when  fare  paid  on  train. 

As  the  railroad  company  may  require  tickets  absolutely, 
if  it  permits  cash  to  be  paid  on  the  train  in  the  alternative 
by  those  who  have  not  procured  tickets  in  advance,  an 
extra  charge  may  be  made  those  who  have  not  procured 
tickets.2  It  follows  that  a  system  of  requiring  a  larger 
payment  to  the  conductor  accompanied  with  a  refund 
check  for  the  excess  is  reasonable.3  As  the  company  may 
refuse  to  carry  without  a  ticket,  it  may  properly  refuse 

Vermont— Jerome  v.  Smith,  48  Co.,  112  Ga.  121,  37  S.  E.  163 
Vt.  230,  21  Am.  Rep.  125  (1876). 

'West  Virginia — Dewing  v.  Hut- 
ton,  46  W.  Va.  538. 

1  Maples  v.   New  York  &  New 
Haven  R.  R.  Co.,  38  Conn.  557,  9 
Am.  Rep.  434    (1871);    Pittsburg, 
C.,  C.  &  St.  L.  Ry.  Co.  v.  Daniels, 
90  111.  App.  154  (1899);  Anderson  v. 
Louisville  &  N.  R.  Co.,  134  Ky.  343, 
120  S.   W.   298   (1909);    Gates  v. 
Quincy,  O.  &  K.  C.  R.  R.  Co.,  125 
Mo.    App.     334,     102    S.     W.    50 
(1907). 

2  Indiana. — Sage  v.  Evansville  & 
T.  H.  R.  R.  Co.,  134  Ind.  100,  33 
N.  E.  771  (1892). 

Iowa. — Ellsworth  v.  Chicago,  B. 
&  Q.  Ry.  Co.,  95  Iowa,  98,  63  N.  W. 
584,  29  L.  R.  A.  173  (1895). 

Kentucky. — Wilsey  v.   Louisville 


&  N.  R.  R.  Co.,  83  Ky.  511  (1886). 

Minnesota. — State  of  Minn.  v. 
Harvey  Hungerford,  39  Minn.  6,  38 
N.  W.  628  (1888). 

Ohio. — Railroad  Co.  v.  Skillman, 
39  Ohio  St.  444  (1883). 

3  Maine. — State  v.  Goold,  53  Me. 
279  (1865). 

Georgia. — Coyle  v.  Southern  Ry. 


(1900). 

Louisiana. — McGowen  v.  Mor- 
gan's La.  &  Tex.  R.  R.  &  S.  S.  Co., 
41  La.  Ann.  732,  6  So.  606,  52  L.  R. 
A.  817,  17  Am.  St.  Rep.  415  (1889). 

Oregon. — Poole  v.  Northern  Pa- 
cific R.  R.  Co.,  16  Oreg.  261,  19  Pac. 
107,  8  Am.  St.  Rep.  289  (1888). 

A  penalty  for  not  purchasing  a 
ticket  before  entering  the  cars  can- 
not be  exacted  which,  when  added 
to  the  regular  rate,  will  make  the 
sum  exacted  exceed  the  maximum 
charge  allowed  by  law.  See  Zagel- 
meyer  v.  Cincinnati,  etc.,  R.  R. 
Co.,  102  Mich.  214,  47  Am.  St.  Rep. 
514  (1894).  See  Coy  v.  Detroit,  Y. 
&  P.  A.  Ry.  Co.,  125  Mich.  616,  85 
N.  W.  6  (1901),  which  goes  further 
still. 

But  where  a  refund  is  given  it 
seems  that  this  is  not  really  charg- 
ing more  than  the  statutory  rate 
ultimately.  See  Railroad  Co.  v. 
Skillman,  39  Ohio  St.  444  (1883), 
and  Reese  v.  Pennsylvania  R.  R. 
Co.,  131  Pa.  St.  422,  19  Atl.  72,  62 
L.  R.  A.  529,  17  Am.  St.  Rep.  818 
(1890). 
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under  the  far  less  inconvenient  alternative  to  the  traveler 
of  putting  him  to  the  trouble  of  going  to  an  office  to  get 
his  excess  refunded.  If  the  company  may  charge  those 
failing  to  get  a  ticket  an  additional  price,  and  keep  it, 
certainly  they  may  charge  such  price  and  refund  it.  And, 
as  the  regulation  is  not  in  itself  unreasonable  or  needlessly 
inconvenient  to  the  traveler,  its  validity,  upon  general 
principles  and  on  authority,  would  seem  to  be  beyond 
question,  since  only  by  the  ticket  system  can  the  company 
effectively  protect  itself  from  fraud  of  all  sorts;  and  this  reg- 
ulation tends  to  put  all  fare-paying  upon  the  ticket  basis. 

§  888.  No  opportunity  to  obtain  ticket. 

One  difficult  situation  of  this  sort  which  has  often  come 
before  the  courts  is  where  the  ticket  office  at  the  station 
where  the  passenger  comes  to  take  the  train  is  wrongfully 
closed  by  neglect  of  the  station  agent.  Under  such  cir- 
cumstances the  great  majority  of  the  cases  have  held 
that  as  the  passenger  has  had  no  opportunity  to  obtain  a 
ticket,  he  should  not  be  ejected  for  refusal  to  pay  the  extra 
charge.  Such  a  regulation  is  usually  said  to  be  invalid 
unless  the  corporation  affords  reasonable  opportunity  to 
its  passengers  to  procure  tickets  at  the  lower  rate  and 
thereby  avoid  the  disadvantage  of  such  discrimination. 
It  is  of  course  true  that  the  passenger  has  been  wronged, 
and  he  should  have  a  right  to  recover  the  excess.  But 
the  question  remains  whether  he  may  consequently  resist 
ejection  and  get  damages  for  the  personal  injuries  caused 
thereby,  as  most  of  the  authorities  concede.1  There  is, 
however,  some  authority  to  the  contrary.2 

1  Alabama. — Kennedy  v.  Bir-  Connecticut. — Crocker  v.  New 
mingham  Ry.  L.  &  P.  R.  R.  Co.,  London,  W.  &  P.  R.  R.  Co.,  24 
138  Ala.  225,  35  So.  108  (1902).  Conn.  249  (1855). 

a  Monnier  v.  New  York  C.  &  H.  E.  569,  62  L.  R.  A.  357,  96  Am.  St. 
R.  R.  R.  Co.,  175  N.  Y.  281,  67  N.  Rep.  619  (1903). 
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§  889.  Ticket  agent's  mistake. 

Where  the  ticket  agent  gives  a  ticket  not  good  for  the 
transportation  asked  for,  so  that  when  this  ticket  is  pre- 
sented to  the  conductor  the  passenger  cannot  get  the 


Georgia. — Brown  v.  Central  of 
Ga.  Ry.  Co.,  128  Ga.  635,  58  S.  E. 
163  (1907). 

Illinois. — St.  Louis  &  A.  &  C.  R. 
R.  Co.  v.  Dalby,  19  111.  353  (1857). 

Indiana. — Jeffersonville  R.  R. 
Co.  v.  Rogers,  28  Ind.  1,  92  Am. 
Dec.  276,  36  Ind.  116,  10  Am.  Rep. 
103  (1867). 

Louisiana. — McGowen  v.  Mor- 
gan's La.  &  Tex.  R.  R.  &  S.  S.  Co., 
41  La.  Ann.  732,  6  So.  606,  5  L.  R. 
A.  817,  17  Am.  St.  Rep.  415  (1889). 

Maine. — State  v.  Goold,  53  Me. 
279  (1865). 

Massachusetts. — Swan  v.  Man- 
chester &  L.  R.  R.  Co.,  132  Mass. 
116,  42  Am.  Rep.  432  (1882). 

Minnesota. — DuLaurans  v.  St. 
Paul  &  P.  R.  R.  Co.,  15  Minn.  49,  2 
Am.  Rep.  102  (1870). 

Mississippi. — Forsee  v.  Alabama 
Gt.  So.  R.  R.  Co.,  63  Miss.  66  (para- 
phrased above),  56  Am.  Rep.  801 
(1885). 

Missouri. — Gardner  v.  St.  Louis 


&  S.  F.  Ry.  Co.,  117  Mo.  App.  38, 
93  S.  W.  917  (1906). 

New  Hampshire. — Hillard  v. 
Goold,  34  N.  H.  230,  66  Am.  Dec. 
765  (1856). 

New  York. — Porter  v.  New  York 
Central  R.  R.  Co.,  34  Barb.  353 
(1861). 

Ohio.— Smith  v.  Pittsburg,  Ft.  W. 
&  C.  R.  R.  Co.,  23  Ohio  St.  10 
(1872). 

Oregon. — Poole  v.  Northern  Pa- 
cific R.  R.  Co.,  16  Oreg.  261, 19  Pac. 
107,  8  Am.  St.  Rep.  289  (1888). 

South  Carolina. — Talbert  v. 
Charleston  &  W.  C.  Ry.  Co.,  72  S. 
C.  137,  51  S.  E.  564  (1905). 

Texas. — Fordyce  &  S.  v.  Manuel, 
82  Tex.  527,  18  S.  W.  657  (1891). 

West  Virginia. — White  v.  Chesa- 
peake &  O.  R.  R.  Co.,  26  W.  Va.  800 
(1885). 

Wisconsin. — P hettiplace  v. 
Northern  Pacific  R.  R.  Co.,  84  Wis. 
412,  54  N.  W.  1092,  20  L.  R.  A.  483 
(1893). 


When  a  railroad  company  invites 
the  public  to  take  passage  upon  a 
special  train  at  a  certain  station  at 
excursion  rates,  passengers  have  a 
right  to  expect  that  reasonable  ac- 
commodations will  be  furnished 
there,  or  on  the  train,  to  obtain 
tickets;  and  if  the  company  has  no 
ticket  office  or  agent  to  sell  tickets 
at  that  station,  it  cannot  insist  that 
all  who  board  the  train  shall  first 
purchase  excursion  tickets.  Chi- 
cago, St.  L.  &  P.  R.  R.  Co.  v. 


Graham,  3  Ind.  App.  28,  29  N.  E. 
170,  50  Am.  St.  Rep.  256  (1891). 

Plaintiff  presented  his  mileage 
book  to  the  agent  at  a  station,  ac- 
cording to  the  regulations  of  the 
company,  requesting  an  exchange 
ticket,  but  the  agent  was  not  sup- 
plied with  such  tickets  and  promised 
to  explain  such  fact  to  the  con- 
ductor. The  company  was  held  lia- 
ble for  his  subsequent  expulsion. 
Pennsylvania  Co.  v.  Lenhart,  120 
Fed.  61  (1903). 
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transportation  which  he  expected,  the  company  is,  of 
course,  in  the  wrong.  But  where  the  intending  passenger 
makes  a  mistake  in  asking  for  a  ticket  so  that  the  wrong 
ticket  is  given  him,  of  course  he  cannot  complain  if  that 
ticket  is  not  honored  for  passage.1  Some  cases  go  so  far 
as  to  say  that  the  passenger  may  rely  upon  the  represen- 
tation of  the  agent,  although  inconsistent  with  the  ticket.2 
And  there  are  obviously  cases  where  the  passenger's  ac- 
ceptance of  a  wrong  ticket  is  so  palpably  negligent  that  he 
is  foreclosed.3  Nevertheless  many  cases  hold  that  the 


1  Michigan. — Haggerty  v.  Flint  & 
P.  M.  R.  R.  Co.,  59  Mich.  366,  26 
N.  W.  639,  60  Am.  Rep.  301  (1886). 

Missouri. — Randolph  v.  Quincy, 
O.  &  K.  C.  R.  R.  Co.,  129  Mo.  App. 
1  (1908). 

Utah. — Rudy  v.  Rio  Grande  W. 
Ry.  Co.,  8  Utah,  165,  30  Pac.  366 
(1892). 

-  Alabama. — Southern  Ry.  Co.  v. 
Bunnell,  138  Ala.  247,  36  So.  380 
(1902). 

Arkansas. — Hot  Springs  R.  R. 
Co.  v.  Deloney,  65  Ark.  177,  45  S. 
W.  351,  67  Am.  St.  Rep.  913  (1898). 

Georgia. — Head  v.  Georgia  Pa- 
cific Ry.  Co.,  79  Ga.  358,  7  S.  E. 
217,  11  Am.  St.  Rep.  434  (1887). 

Kentucky. — Louisville  &  N.  R.  R. 
Co.  v.  Gaines,  99  Ky.  411,  18  Ky. 
L.  Rep.  387,  36  S.  W.  174,  59  Am. 
St.  Rep.  465  (1896). 

Louisiana. — Randall  v.  New  Or- 
leans &  N.  E.  R.  R.  Co.,  45  La. 
Ann.  778,  13  So.  166  (1893). 

Minnesota. — Morrill  v.  Minne- 
apolis St.  Ry.  Co.,  103  Minn.  362, 
115  N.  W.  395  (1908). 

Mississippi. — Illinois  Central  R. 
R.  Co.  v.  Gortikov,  90  Miss.  787, 
45  So.  363,  14  L.  R.  A.  464  (1907). 
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Missouri. — Ferguson  v.  Missouri 
Pacific  Ry.  Co.,  144  Mo.  App.  262, 
128  S.  W.  799  (1910). 

North  Carolina. — Hutchinson  v. 
Railroad  Co.,  140  N.  C.  123,  52  S. 
E.  263  (1905). 

Texas.— Gulf,  etc.,  R.  R.  Co.  v. 
Rather,  3  Tex.  Civ.  App.  72,  21 
S.  W.  951  (1893);  San  Antonio  &  A. 
P.  Ry.  Co.  v.  Newman,  17  Tex.  Civ. 
App.  606,  43  S.  W.  915  (1897). 

Washington. — Olson  v.  Northern 
Pacific  R.  R.  Co.,  49  Wash.  626,  96 
Pac.  150,  18.  L.  R.  A.  (N.  S.)  209 
(1908). 

West  Virginia. — Trice  v.  Chesa- 
peake &  O.  Ry.  Co.,  40  W.  Va.  271, 
21  E.  S.  1022  (1895). 

3  District  of  Columbia. — Baggett 
v.  Baltimore  &  O.  R.  R.  Co.,  3  D.  C. 
App.  Cas.  522  (1894),  semble. 

Massachusetts. — Bradshaw  v. 
South  Boston  Ry.  Co.,  135  Mass. 
407,  46  Am.  Rep.  481  (1883). 

New  York. — Nolan  v.  New  York, 
N.  H.  &  H.  R.  R.  Co.,  41  N.  Y. 
Super.  Ct.  541  (1876). 

Texas.— Houston  &  T.  C.  Ry. 
Co.  v.  Ford,  53  Tex.  364  (1880). 
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conductor  must  at  his  peril  give  credence  to  the  passen- 
ger's story.1  The  abstract  question  whether  the  company 
or  the  passengers  are  in  the  wrong  is  usually  decided 
properly  without  any  noteworthy  conflict  of  authority. 
But  there  is  an  irreconcilable  division  in  the  authorities 
as  to  the  consequences  of  the  company's  being  in  the 
wrong.  There  are  many  jurisdictions  2  which  hold  that 
since  the  company  is  in  the  wrong,  the  passenger  may  re- 
sist expulsion  and  recover  damages  for  personal  injuries 
caused  thereby.  But  in  as  many  other  jurisdictions  3 


1  It  should  be  said,  however,  that 
the  cases  hardly  go  further  than  to 
require  the  conductor  to  give  cre- 
dence to  the  passenger's  story  when 
it  is  reasonable  under  the  circum- 
stances.    See  for  example  the  lan- 
guage in: 

Kansas. — Jevons  v.  Union  Pa- 
cific R.  R.  Co.,  70  Kan.  491,  78  Pac. 
817  (1904). 

New   York. — Parish  v.   Ulster  & 

D.  R.  R.  Co.,  192  N.  Y.  353,  85  N. 

E.  153  (1908). 

2  United  States.— Erie  Ry.  Co.  v. 
Littell,  63  C.  C.  A.  44,  128  Fed.  546 
(1904). 

Alabama. — See  Louisville  &  N. 
R.  R.  Co.  v.  Hine,  121  Ala.  234,  25 
So.  857  (1898). 

Arkansas. — Hot  Springs  Ry.  Co. 
v.  Deloney,  65  Ark.  177,  45  S.  W. 
351,  67  Am.  St.  Rep.  913. 

Georgia. — Head  v.  Georgia  Pa- 
cific Ry.  Co.,  79  Ga.  358,  7  So.  217, 
11  Am.  St.  Rep.  434  (1887). 

Indiana. — Pittsburg,  C.,  C.  &  St. 
L.  Ry.  Co.  v.  Street,  26  Ind.  App. 
224,  59  N.  E.  404  (1901). 

Iowa. — Ellsworth  v.  Chicago,  B. 
&  Q.  Ry.  Co.,  95  Iowa,  98,  63  N.  W. 
584,  29  L.  R.  A.  173  (1895). 


Kentucky. — Louisville,  etc.,  R.  R. 
Co.  v.  Gaines,  99  Ky.  411,  36  S.  W. 
174,  59  Am.  St.  Rep.  465  (1896). 

Massachusetts. — Murdock  v.  Bos- 
ton &  Albany  R.  R.  Co.,  137  Mass. 
293,  50  Am.  Rep.  307  (1884),  semble. 

North  Carolina. — Mace  v.  South- 
ern Ry.  Co.,  151  N.  C.  404,  66  S.  E. 
342,  24  L.  R.  A.  1178  (1909). 

Texas. — Houston,  etc.,  R.  R.  Co. 
v.  White  (Tex.  Civ.  App.,  1901),  61 
S.  W.  436. 

West  Virginia. — See  Sheets  v. 
Ohio  R.  R.  Co.,  39  W.  Va.  475,  20 
S.  E.  560  (1894). 

3  United  States. — -Poulin  v.  Cana- 
dian Pacific  Ry.  Co.,  52  Fed.  197 
(1892). 

Alabama. — See  McGhee  v.  Rey- 
nolds, 129  Ala.  540,  2  So.  961  (1900). 

District  of  Columbia. — Baggett  v. 
Baltimore  &  O.  R.  R.  Co.,  3  D.  C. 
App.  Gas.  522  (1894). 

Illinois. — Pittsburg  R.  R.  Co.  v. 
Daniels,  90  111.  App.  154  (1899). 

Kentucky. — Illinois  Central  R.  R. 
Co.  v.  Jackson,  117  Ky.  L.  Rep. 
208,  79  S.  W.  1187(1904). 

Maryland. — Western  Md.  R.  R. 
Co.  v.  Stocksdale,  83  Md.  245,  37 
Atl.  880  (1896). 
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it  is  held  that  although  the  ticket  agent  was  in  the  wrong, 
so  that  the  company  can  be  sued  for  his  default,  the  pas- 
senger has  in  fact  gained  no  right  to  travel,  and  the  con- 
ductor commits  no  tort  by  ejecting  him.  The  writer 
favors  this  latter  view  because  he  believes  in  the  inherent 
necessity  of  the  ticket  system.  With  this  policy  it  is 
reasonable  to  enforce  in  this  case  as  in  all  others  the  regu- 
lation that  only  those  will  be  passed  by  the  conductor 
who  present  a  good  ticket. 

§  890.  Mistakes  of  the  conductors. 

Where  the  first  of  two  conductors  wrongfully  punches 
the  ticket  or  collects  the  ticket  without  giving  a  check, 
so  that  the  conductor  upon  another  train  either  refuses 
return  passage  or  further  transportation,  the  same  case 
again  arises,  and  the  same  conflict  of  authority.  Some 
cases  *  hold  that  the  second  conductor  expels  such  a  pas- 
senger at  his  peril.  Others  hold,2  however,  that  the  second 


Michigan. — Frederick  v.  Mar- 
quette,  H.  &  O.  R.  R.  Co.,  37  Mich. 
342,  26  Am.  Rep.  531  (1877). 

New  Jersey. — Shelton  v.  Erie  R. 
R.  Co.,  73  N.  J.  L.  558,  66  Atl.  403, 
9  L.  R.  A.  (N.  S.)  727,  118  Am.  St. 
Rep.  704  (1907). 

New  York. — Nolan  v.  New  York, 
N.  H.  &  H.  R.  R.  Co.,  41  N.  Y. 
Super.  Ct.  541  (1876). 

Texas.— Houston  &  T.  C.  R.  R. 
Co.  v.  Ford,  53  Tex.  364  (1880). 

Virginia. — Virginia  &  S.  W.  Ry. 
Co.  v.  Hill,  105  Va.  729,  54  S.  E. 
872,  6  L.  R.  A.  (N.  S.)  899  (1906). 

1  Maryland. — Philadelphia  W.  & 
B.  R.  R.  Co.  v.  Rice,  64  Md.  63,  21 
Atl.  97  (1885). 

Mississippi. — Kansas  City,  M.  & 
B.  R.  R.  Co.  v.  Riley,  68  Miss.  765, 
9  So.  443,  13  L.  R.  A.  38,  95  Am.  St. 
Rep.  309  (1891). 
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West  Virginia. — McKay  v.  Ohio 
R.  R.  R.  Co.,  34  W.  Va.  65,  11  S.  E. 
737,  9  L.  R.  A.  132,  26  Am.  St.  Rep. 
913  (1980). 

The  company  is  liable  in  an  ap- 
propriate way  for  the  original  de- 
fault. Little  Rock  Ry.  &  El.  Co.  v. 
Goerner,  80  Ark.  158,  95  S.  W. 
1007,  7  L.  R.  A.  (N.  S.)  97  (1906); 
Brown  v.  Rapid  Ry.  Co.,  134  Mich. 
591,  96  N.  W.  925  (1903). 

2  Massachusetts. — Bradshaw  v. 
South  Boston  R.  R.  Co.,  135  Mass. 
407,  46  Am.  Rep.  481  (1883). 

New  York. — Townsend  v.  New 
York  Central  &  H.  R.  R.  R.  Co.,  56 
N.  Y.  295,  15  Am.  Rep.  419  (1874). 

Ohio.— Shelton  v.  Lake  S.  &  M.  S. 
Ry.  Co.,  29  Ohio  St.  214  (1876). 

Washington. — Braymer  v.  Seattle 
&  So.  Ry.  Co.,  35  Wash.  346,  77  Pac. 
495  (1904). 
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conductor  may  eject  the  passenger  as  he  has  not  got  a 
proper  ticket,  and  the  passenger  must  seek  his  redress 
from  the  company  for  the  wrong  done  him  by  the  first 
conductor.  On  the  other  hand  if  the  whole  mistake  is 
made  by  the  conductor  himself,  the  expulsion  will  be 
wrongful.1  Thus  where  a  conductor  collects  a  ticket  and 
afterwards  wrongfully  expels  a  passenger,  the  conductor 
is  responsible  for  the  injury  caused  thereby,  and  the 
same  law  is  applied  to  the  action  of  a  conductor  who  has 
actual  knowledge  of  the  circumstances  of  the  original 
mistake.  But  where  it  happens  that  the  same  conductor 
who  made  the  original  mistake  in  punching  a  ticket  is 
the  one  who  without  remembrance  of  it,  expels  the  pas- 
senger upon  a  subsequent  trip  the  rule  is  properly  enough 
otherwise.2 

§  891.  Argument  for  the  passenger. 

It  will  have  been  noted  that  there  is  a  conflict  of  author- 
ity as  to  whether  the  carrier  is  responsible  for  the  damage 
caused  by  expulsion  of  a  passenger  who  is  led  by  the  fault 
of  another  official  of  the  company  to  present  to  the  con- 
ductor expelling  him  a  ticket  which  it  would  be  contrary 
to  the  orders  given  to  this  conductor  to  accept.  The 
argument  for  the  passenger  in  such  cases  is  obvious.  It 

1  Alabama. — Morning      Star      v.  Fitchburg  R.  R.  Co.,  4  Gray,  465, 

Louisville  &  N.  R.  R.  Co.,  135  Ala.  64  Am.  Dec.  83  (1855). 

251,  33  So.  156  (1902).  Rhode  Island.— Arnold  v.  Rhode 

California.— Gorman  v.  Southern  Island  Co.,  28  R.  I.  118,  66  Atl.  60 

Pacific   Ry.     Co.,   97    Cal.    1,   31  (1907). 

Pac.    1112,   33   Am.   St.   Rep.   157  South     Carolina.— McCarter     v. 

(1892).  Greenville  Tr.  Co.,  72  S.  C.  134,  51 

Georgia. — See  Brown  v.  Central  S.  E.  545  (1905). 

of  Ga.  Ry.  Co.,  128  Ga.  635,  58  S.  E.  •    Tennessee.— Louisville  &  N.  R.  R. 

163  (1907).  Co.  v.  Blair,  104  Tenn.  212,  55  S.  W. 

Indiana.— See  Chicago  &  E.  G.  154  (1900). 

R.  R.  Co.  v.  Conley,  6  Ind.  App.  9,  2  Western  Maryland  R.  R.  Co.  v. 

32  N.  E.  96  (1892).  Schaun,  97  Md.  563,  50  Atl.  701 

Massachusetts. — See     Moore     v.  (1903). 
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is  put  in  a  late  Alabama  case  l  thus:  "The  carrier  cannot 
shield  itself  from  the  consequences  of  misconduct  or  mis- 
take on  the  part  of  one  of  its  agents  acting  within  the  scope 
of  his  duties,  which  has  naturally  betrayed  another  of  its 
agents  into  the  final  act  of  injury  to  the  passenger."  A 
short  answer  to  this  would  be  that  by  refusing  to  pay  fare 
first  and  litigate  afterwards,  the  passenger  did  not  avoid 
the  consequential  damages  flowing  from  the  wrong  of  the 
original  agent,  but  chose  to  aggravate  them  by  incurring 
personal  injury  by  the  expulsion.  But  this  perhaps 
would  prove  to  much ;  for  there  certainly  are  many  cases, 
as  have  been  seen,  where  without  dissent  it  is  held  that 
the  passenger  may  resist  expulsion  rather  than  pay  when 
he  is  entitled  to  transportation.2 

§  892.  Argument  for  the  carrier. 

The  argument  for  the  carrier  must  therefore  go  deeper. 
The  real  explanation  lies  in  the  right  to  make  and  enforce 
proper  regulations.  If  the  ticket  system  is  reasonable, 
the  expelling  conductor  acting  in  accordance  with  it  is 
justified  for  the  thing  that  he  does.  This  was  thoroughly 
worked  out  in  a  Massachusetts  case 3  thus:  "The  conductor 
of  a  street  railway  car  cannot  reasonably  be  required  to 
take  the  mere  word  of  a  passenger  that  he  is  entitled  to 
be  carried  by  reason  of  having  paid  a  fare  to  the  conductor 
of  another  car;  or  even  to  receive  and  decide  upon  the 

1  Louisville  &  N.  R.   R.  Co.  v.  manded  by  the  conductor  on  the 
Hine,  121  Ala.  234  (1898).  train,  in  order  to  prevent  his  being 

2  One  is  under  no  obligation  to  ejected   from   the   train,   and   thus 
purchase  even  for  a  trifle  what  is  lessen  his  damages.    Chicago,  St.  L. 
already  his  own.    Therefore,  a  pas-  &  P.  R.  R.  Co.  v.  Graham,  3  Ind. 
senger  on  an  excursion  train  run-  App.  28,  29  N.  E.  170,  50  Am.  St. 
ning    at    reduced    rates,    who    has  Rep.  256  (1891). 

through  the  fault  of  the  company,  3  Bradshaw  v.  South  Boston  Ry. 

been  unable  to  secure  an  excursion  Co.,  135  Mass.  407,  46  Am.  Rep. 

ticket,  is  under  no  obligation  to  pay  481  (1883). 
the  full  excessive  rate  of  fare  de- 
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verbal  statements  of  others  as  to  the  fact.  The  conductor 
has  other  duties  to  perform,  and  it  would  often  be  impos- 
sible for  him  to  ascertain  and  decide  upon  the  right  of  the 
passenger,  except  in  the  usual,  simple  and  direct  way."  1 

1  In  Riley  v.  Chicago  City  Ry.      passenger  should  have  paid  fare  and 
Co.,    189   111.   384,   59   N.   E.   794      avoided  the  damage. 
(1901),  it  is  pointed  out  that  the 
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§  900.  Proper  conduct  of  the  undertaking. 

Those  who  have  undertaken  a  public  service  have  al- 
ways been  strictly  held  to  use  due  diligence  to  carry  it 
through  promptly.  Of  course  there  are  many  unexpected 
obstacles  which  will  excuse  delay  in  performing  services. 
But  even  if  the  delay  is  excused,  their  duty  remains  to 
complete  performance  as  best  they  may.  Indeed,  quite 
extraordinary  steps  are  often  required  by  the  law  for  the 
protection  of  the  interests  of  the  patron  in  such  an  emer- 
gency. Moreover,  by  the  general  rule  public  servants  are 
held  strictly  accountable  for  any  deviation  from  their 
undertaking.  What  they  have  assumed  to  do  for  their 
patrons  they  must  do  in  the  very  way  that  they  have 
undertaken  to  do,  and  if  they  fail  to  perform  in  the  way 
they  have  undertaken  they  are  held  absolutely  liable 
for  the  time  being.  But  here  again  extraordinary  events 
may  intervene ;  and  in  the  unexpected  emergency  not  only 
are  they  excused  for  making  a  deviation,  but  in  many  in- 
stances it  is  their  duty  to  complete  performances  in  some 
other  way. 

Topic  A.  Delay  in  Performing  Service 

§  901.  Duty  to  act  promptly. 

One  who  has  undertaken  public  service  is  bound  to 
exercise  due  diligence  to  perform  the  service  undertaken 
within  proper  time.  The  cases  upon  this  elementary 
proposition  are  almost  countless,  particularly  in  common 
carriage.1  Although  no  certain  time  be  promised  for 

1  See  in  general  these  cases  among  Illinois. — Mich.  So.  &  N.  I.  R. 

many  others:  R.  Co.  v.  Day,  20  111.  375,  71  Am. 

Arkansas. — St.    Louis,    I.    M.    &  Dec.  278  (1858). 

So.  Ry.  Co.  v.  Heath,  41  Ark.  476  Louisiana. — Berje  v.  Texas  &  P. 

(1883).  Ry.  Co.,  37  La.  Ann.  468  (1885). 

California. — Palmer  v.  Atchison,  Mississippi. — Vicksburg     &     M. 

T.  &  S.  F.  Ry.  Co.,  101  Cal.  187,  R.  R.  Co.  v.  Ragsdale,  46  Miss. 

35  Pac.  630  (1894).  458  (1872). 
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completion,  a  reasonable  time  will  be  implied.1  Some- 
times this  default  is  so  obvious  as  to  speak  for  itself.  Thus 
the  consumption  of  seventeen  days  for  the  carriage  of 
goods  usually  taking  but  three  days  is  certainly  apparently 
negligent.2  And  of  course  a  delay  of  seventy  days  in 
completing  the  carriage  of  goods  where  usually  but  a 
few  days  are  taken,  could  only  be  explained  away  in  the 
most  extraordinary  case.3  Where  a  cattle  train  was 
stopped  for  six  hours  upon  a  journey  covering  in  all  two 
hundred  miles,  it  was  held  to  be  an  unreasonable  delay.4 
So  where  the  usual  course  of  transporting  freight  was 
one  day  the  taking  of  two  days  was  held  unreasonable, 
when  the  market  for  perishable  goods  was  lost  thereby.5 

Maine. — Grindle  v.  Eastern  Exp. 
Co.,  67  Me.  317  (1877). 

Minnesota. — Bibb,  Broom  Corn 
Co.  v.  Atchison,  T.  &  S.  F.  R.  R. 
Co.,  94  Minn.  269,  102  N.  W.  709, 
110  Am.  St.  Rep.  361,  69  L.  R.  A. 
509  (1905). 

North  Carolina. — Boner  &  C.  v. 
Merchants'  So.  Co.,  1  Jones  (N.  C.) 
211  (1853). 

Pennsylvania. — Empire  Transp. 
Co.  v.  Wallace,  68  Pa.  St.  302 
(1871). 

Texas. — International  &  Gt.  R. 
R.  Co.  v.  Harder,  36  Tex.  Civ. 
App.  151,  81  S.  W.  356  (1904). 

England. — Briddon  v.  Gt.  No. 
Ry.  Co.,  28  L.  J.  Ex.  51  (1858). 

1  See  particularly: 

Indiana. — Cleveland,  C.,  C.  & 
St.  L.  Ry.  Co.  v.  Heath,  22  Ind. 
App.  47,  53  N.  E.  198  (1899). 

West  Virginia. — McGraw  v.  Bal- 
timore &  O.  R.  R.  Co.,  18  W.  Va. 
361,  41  Am.  Rep.  696  (1881). 

2  Michigan  &  S.   &   N.   Indiana 
R.  R.  Co.  v.  Day,  20  111.  375,  71 
Am.  Dec.  278  (1858). 
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A  fortiori  when  thirty  days  were 
taken  for  a  similar  distance.  Illi- 
nois Central  Ry.  Co.  v.  Cobb  C.  & 
Co.,  64  111.  128  (1872). 

3  St.  Louis,  Iron  Mountain  &  So. 
Ry.   Co.   v.   Heath,   41    Ark.   476 
(1883). 

See  also  Jennings  v.  Grand  Trunk 
Ry.  Co.,  52  Hun,  227,  5  N.  Y. 
Supp.  140  (1889). 

4  Minter  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  82  Mo.  App.  130  (1899). 

See  also  Ormsby  Ry.  Co.  v.  Un- 
ion Pacific  Ry.  Co.,  2  McCreary, 
48,  4  Fed.  706  (1880). 

8  Frey  v.  New  York  C.  &  H.  R. 
R.  R.  Co.,  114  N.  Y.  App.  Div. 
747,  100  N.  Y.  Supp.  225  (1906). 

But  see  Pennsylvania  R.  R.  Co. 
v.  Clark,  2  Ind.  App.  146,  28  N.  E. 
208  (1891). 

Furthermore,  aside  from  the  com- 
mon law  liability  for  unreasonable 
delay  there  are  in  many  jurisdic- 
tions special  statutes  penalizing  de- 
lays beyond  a  fixed  time  in  certain 
services.  Such  is  the  North  Caro- 
lina statute,  making  the  carrier  lia- 
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§  902.  Reasonable  time  allowed  for  performance. 

A  reasonable  time  for  performance  is,  however,  allowed 
in  all  cases.  What  is  reasonable  time  for  performing 
transportation  depends  upon  the  mode  of  conveyance, 
the  distance  to  be  traversed,  the  nature  of  the  goods,  the 
season  of  the  year,  and  the  facilities  available  for  transpor- 
tation.1 The  requirement  of  reasonable  dispatch  in  for- 
warding goods  does  not  necessarily  require  performance 
at  the  earliest  possible  moment,  not  by  the  next  train 
certainly,2  nor  even  on  the  same  day.3  Nor  is  it  at  all  un- 
reasonable to  make  the  halts  in  transportation  which 
are  incident  to  the  ordinary  transaction  of  the  business.4 
Similarly  a  telephone  company  is  allowed  a  reasonable 
time  after  notice  of  the  trouble  for  the  repair  of  a  sub- 


ble  for  delay  for  more  than  four 
days  in  beginning  transportation 
and  for  delay  during  transportation 
at  any  intermediate  point  for  more 
than  two  days.  See  Parker  v.  At- 
lantic Coast  Line  R.  R.  Co.,  133 
N.  C.  335,  45  S.  E.  658,  63  L.  R.  A. 
827  (1903),  and  Meredith  v.  Rail- 
road Co.,  137  N.  C.  478,  50  S.  E. 
1  (1905). 

As  this  statute  and  similar  stat- 
utes are  along  the  lines  of  the  com- 
mon law  obligation  they  are  held 
constitutional;  but  in  order  to  be 
constitutional  it  would  seem  that 
such  statutes  should  receive  com- 
mon law  interpretation  and  the 
delays  forbidden  should  be  held 
subject  to  the  excuses  for  delay 
at  common  law.  See  Grocery  Co. 
v.  Railroad  Co.,  136  N.  C.  396,  48 
S.  E.  801  (1904),  and  Stone  Co.  v. 
Atlantic  Coast  Line  R.  R.  Co.,  144 
N.  C.  220,  56  S.  E.  932  (1907). 

1  See  the  following  cases  among 
many  others: 


Illinois. — Adams  Express  Co.  v. 
Bratton,  106  111.  App.  563  (1902). 

Indiana. — Cincinnati,  I.,  St.  L. 
&  C.  Ry.  Co.  v.  Case,  122  Ind.  310, 
23  N.  E.  797  (1889). 

Kentucky. — Louisville  &  C.  Pack- 
et Co.  v.  Bottorff,  25  Ky.  L.  Rep. 
1324,  77  S.  W.  920  (1904). 

Michigan. — McKenzie  v.  Michi- 
gan Central  R.  R.  Co.,  137  Mich. 
112,  100  N.W.  260(1904). 

Nebraska. — Johnston  v.  Chicago 
B.  &  Q.  R.  R.  Co.,  70  Neb.  364, 
97  N.  W.  479  (1903). 

Texas. — San  Antonio  &  A.  P 
Ry.  Co.  v.  Turner,  42  Tex.  Civ. 
App.  532,  94  S.  W.  214  (1906). 

West  Virginia. — McGraw  v.  Bal- 
timore &  O.  R.  R.  Co.,  18  W.  Vu. 
361,  41  Am.  Rep.  690  (1881). 

2  Pennsylvania   Co.    v.   Clark,   2 
Ind.  App.  146,  27  N.  E.  586  (1891). 

3  Bank  of  W.  V.  v.  Southern  Exp. 
Co.,  71  Miss.  741,  16  So.  300  (1894) 

*  Southern  Pacific  Co.  v.  Arnett, 
61  C.  C.  A.  131,  126  Fed.  75  (1903). 
[789] 


§  903  ]          PUBLIC  SERVICE  CORPORATIONS 

scriber's  line.1  And  the  delivery  of  a  telegram  in  its 
regular  order  and  within  an  hour  from  the  time  it  was 
received  at  the  office  in  the  city  of  delivery  has  been  held 
to  be  with  reasonable  dispatch.2  But  where  several  hours 
were  taken  for  the  transmission  of  a  message  which  would 
ordinarily  only  take  a  few  minutes  the  company  was  held 
liable.3  And  a  delay  of  eleven  days  before  forwarding 
property  received  for  transportation  made  a  railroad  com- 
pany liable.4 

§  903.  Special  circumstances  calling  for  haste. 

According  to  the  general  principle  that  what  is  due 
diligence  in  performance  depends  upon  the  circumstances 
of  the  case,  special  circumstances  may  call  for  unusual 
haste.  A  sudden  emergency  may  call  for  unusual  haste  to 
extricate  passengers  from  a  perilous  situation  5  or  to  rush 
through  to  its  designation  perishable  freight  unexpectedly 
exposed.6  To  cite  an  example  from  another  business,  tele- 
graph messages  announcing  impending  death  should  be 
handled  with  extraordinary  dispatch.7  And  the  same  is 

1  Buffalo  County  Tel.  Co.  v.  Tur-  On  proof  of  a  delay  in  delivery 
ner,  82  Neb.  841,  118  N.  W.  1064,  by   the   company  at  the  destina- 
19  L.  R.  A.  (N.  S.)  693  (1908).  tion,  a  prima  fade  case  is  made  out 

2  See   Julian   v.    Western   Union  against  it,  and  the  burden  of  proof 
Telegraph  Co.,  98  Ind.  327  (1884).  then  rests  upon  it  to  show  that  it 

s  See  Western   Union  Telegraph  was  not  responsible  for  the  delay. 

Co.  v.  Johnson,  9  Tex.  Civ.  App.  See  Bosley  v.  Baltimore  &  C.  R.  R. 

48,  28  S.  W.  124  (1894).  Co.,  54  W.  Va.  563,  46  S.  E.  613,  66 

4  Alabama  Gt.   So.   Ry.   Co.   v.  L.  R.  A.  871  (1904). 
Quarles  &  C.,  145  Ala.  436,  40  So.          8  See,  for  example,  Pennsylvania 

120,  5  L.  R.  A.  867,  117  Am.  St.  R.  R.  Co.  v.  Frees,  87  Pa.  St.  234 

Rep.  54  (1906).  (1878). 

What  is  a  reasonable  time  for          6  See,  for  example,  Frey  v.  New 

performance  is  a  question  of  fact  York  C.  &  H.  R.  R.  R.  Co.,  114 

to  be  submitted  to  the  jury  when  N.  Y.  App.  Div.  747,  100  N.  Y. 

the  evidence  legally  admits  of  more  Supp.  225  (1906). 
than   one   conclusion.      See   Blod-          7  See,  for  example,  Western  Un- 

gett  v.  Abbott,  72  Wis.  516,  40  N.  ion  Telegraph  Co.  v.  Smith  (Tex. 

W.  491,  7  Am.  St.  Rep.  873  (1888).  Civ.  App.),  30  S.  W.  937  (1894). 
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true  of  a  telegram  dealing  with  purchases  in  a  fluctuating 
market.1  Notwithstanding  the  special  haste  required  in 
such  circumstances  the  carrier  cannot  refuse  to  take  per- 
ishable goods  from  a  shipper  who  will  not  sign  a  release  of 
his  common  law  rights.2  Nor  can  a  telegraph  company  re- 
fuse to  take  a  message  from  one  who  gives  formal  notice  of 
the  special  importance  of  the  prompt  transmission  of  his 
message.3  Contrasting  different  cases  will  bring  out  the 
general  principle  that  what  is  due  diligence  depends  upon 
the  circumstances  of  the  case.  Thus  as  an  express  com- 
pany from  the  nature  of  its  business  undertakes  to  trans- 
port goods  with  the  utmost  dispatch,  it  is  liable  for  not 
forwarding  promptly  a  box  of  souvenirs.4  But  as  a  rail- 
road company  practically  only  undertakes  to  handle  ordi- 
nary freight  without  unreasonable  delay,  it  may  hold  hay 
for  a  considerable  time  before  forwarding  it  without  being 
liable.5 

§  904.  Adherence  to  schedule  time. 

A  public  service  corporation  which  publishes  a  schedule 
undertaking  to  perform  service  at  certain  times  and  places 
is  liable  to  anyone  damaged  by  its  default  in  failing  to  so 
perform  in  accordance  with  its  professed  undertaking.6 

1  See,  for  example,  Western  Un-  •  Delaware. — Reed  &  W.  v.  Phil- 
ion  Telegraph  Co.  v.  Scircle,   103  adelphia,  W.  &  B.  R.  R.  Co.,  3 
Ind.  227  (1885).  Houst.  176  (1873). 

2  See,  for  example,  American  Ex-  Georgia, — Savannah  S.  &  S.  R.  R. 
press  Co.  v.  Smith,  33  Ohio  St.  511,  Co.  v.  Bonaud,  58  Ga.  180  (1877). 
31  Am.  Rep.  561  (1878).  Maryland.— Duling   v.    Philadel- 

3  See,  for  example,  Vermilye  v.  phia,  W.  &  B.  R.  R.  Co.,  66  Md. 
Postal   Telegraph   Cable   Co.,   205  120,  6  Atl.  592  (1886). 

Mass.  598,  91  N.  E.  904  (1910).  Mississippi.— Wilson  v.  New  Or- 

4  Lambert-Murray  Co.  v.  South-      leans  &  N.  E.  R.  R.  Co.,  63  Miss, 
ern  Express  Co.,  146  N.  C.  321,  59      352  (1885). 

S.  E.  991  (1907).  Nebrask a.— McClary  v.  Sioux 

5  Strough  v.  New  York  Cent.  &      City  &  P.  R.  R.  Co.,  3  Neb.  44,  19 
H.  R.  R.  Co.,  87  N.  Y.  S.  30  (1904).      Am.  Rep.  631  (1873). 
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And  indeed  a  corporation  undertaking  to  do  public  service 
is  usually  bound  to  maintain  a  reasonably  suitable  sched- 
ule unless  it  is  willing  to  perform  any  service  requested 
whenever  asked.1  When  such  a  schedule  is  established, 
generally  speaking  delays  consequent  upon  awaiting  the 
regular  course  of  a  reasonable  schedule  of  service  will 
not  be  ground  of  action  against  the  company.2  But 
when  there  have  been  unexpected  stoppages,  further  de- 
lays cannot  always  be  excused  by  relying  upon  the  per- 
formance of  the  schedule  as  thus  delayed;  for  it  may  well 
be  necessary  to  provide  an  additional  service  if  the  delay  is 
a  considerable  one  and  the  new  service  can  be  arranged.3 
The  duty  of  a  railroad  to  transport  passengers  upon  the 
advertised  schedule  time  is  held  to  impose  upon  it  the 
highest  degree  of  care  and  the  utmost  diligence  under 


New  York. — Weed  v.  Panama  R. 
R.  Co.,  17  N.  Y.  362,  72  Am.  Dec. 
474  (1858). 

South  Carolina. — Miller  v.  South- 
ern Ry.  Co.,  69  S.  C.  116,  48  S.  E. 
99  (1903). 

Texas.— Eddy  v.  Harris,  78  Tex. 
661,  15  S.  W.  107,  22  Am.  St.  Rep. 
88  (1890). 

England. — Denton  v.  R.  R.  Co., 
6E1.&B1.  860(1856). 

1  Georgia. — Riley  v.  Wrightsville 
&  T.  R.  R.  Co.,  133  Ga.  413,  65 
S.  E.  890,  24  L.  R.  A.  (N.  S.)  379 
(1909). 

Illinois.— Chicago,  B.  &  Q.  R. 
R.  Co.  v.  George,  19  111.  510 
(1858). 

Indiana. — Pittsburg,  C.  &  St.  L. 
Ry.  Co.  v.  Nuzum,  50  Ind.  141,  19 
Am.  Rep.  703  (1875). 

Missouri. — Ratcliff  v.  Quincy, 
O.  &  K.  C.  R.  R.  Co.,  118  Mo.  App. 
644,  94  S.  W.  1005  (1906). 

New      Hampshire. — Gordon      v. 
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Manchester  &  L.  R.  R.  Co.,  52 
N.  H.  596  (1873). 

New  York. — Barker  v.  New  York 
C.  R.  R.  Co.,  24  N.  Y.  599  (1862). 

Wisconsin. — Strohn  v.  Detroit 
&  M.  R.  R.  Co.,  23  Wis.  126,  99 
Am.  Dec.  114  (1868). 

England. — Hurst  v.  Gt.  Western 
Ry.  Co.,  19  C.  B.  (N.  S.)  310  (1866). 

A  change  of  schedules  will  not 
protect  the  company  unless  reason- 
able notice  thereof  is  given  to  the 
public. 

Massachusetts. — Sears  v.  Eastern 
R.  R.  ,Co.,  14  Allen,  433,  92  Am. 
Dec.  780  (1867). 

Michigan. — Van  Camp  v.  Michi- 
gan Central  Ry.  Co.,  137  Mich. 
467,  100  N.  W.  771  (1904). 

2  Galveston,  H.  &  S.  A.  Ry.  Co. 
v.   Tuckett    (Tex.   Civ.   App.),   25 
S.  W.  150  (1894). 

3  Gulf  C.   &  S.   F.   Ry.   Co.   v. 
Porter,  25  Tex.  Civ.  App.  491,  61 
S.  W.  234  (1901). 
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the  circumstances.1  Nevertheless  safety  and  promptness 
are  not  to  be  put  on  the  same  plane,  for  promptness  must 
always  yield  to  safety.2 

Topic  B.  Deviation  from  the  Undertaking 

§  905.  Usual  course  of  performing  service. 

In  the  absence  of  express  agreement,  the  carrier  is 
bound  to  transport  the  goods  by  the  usual  and  ordinary 
route  and  by  the  usual  means  of  conveyance.3  The 
undertaking  of  a  common  carrier,  in  the  absence  of  any 
special  contract,  is  to  transport  the  property  to  the  place 
of  destination  by  the  most  usual,  safe,  direct  and  expedi- 
tious route.  Failing  in  any  of  these,  unless  prevented  by 
inevitable  accident,  he  is  held  liable  for  the  loss.  Thus, 
deviation  may  be  defined  in  general  terms  as  any  sub- 
stantial departure  from  the  arrangement  made  between 
the  company  and  the  customer.4  The  salient  example 
is  a  change  in  the  route  designated  by  the  consignor.5 

1  Hansley  v.  Jamesville  &  W.  R.      235,  60  N.  W.  854,  26  L.  R.  A.  616 
R.  Co.,  115  N.  C.  602,  20  S.  E.  528,       (1894). 

44  Am.  St.  Rep.  474  (1894).  Texas.— Galveston,  H.  &  H.  R.  R. 

2  Latour  v.  Southern  Ry.  Co.,  71      v.  Allison,  59  Tex.  193  (1883). 

S.  C.  532,  51  S.  E.  265  (1904).  England.— Davis   v.    Garrett,    6 

3  United    States. — Express    Com-      Bing.  716  (1830). 

pany  v.  Kountze  Bros.,  8  Wall.  342  4  Illinois. — Merchants'    Dispatch 

(1869).  Transportation    Co.    v.    Kahn,    76 

Connecticut.— Crosby     v.     Fitch,  111.  520  (1875). 

12   Conn.   410,   31   Am.    Dec.   745  Indiana. — Powers  v.  Davenport, 

(1838).  7  Blackf.   497,   43  Am.   Dec.   100 

Colorado.— Denver  &  R.  G.  R.  R.  (1845). 

Co.  v.  De  Witt,  1  Colo.  App.  419,  Mississippi. — Bennet  v.  Byram, 

29  Pac.  824  (1892).  38  Miss.  17,  75  Am.  Dec.  90  (1859). 

Georgia. — Phillips     v.     Brigham,  Tennessee. — Louisville  &  N.  R.  R. 

26  Ga.  617,  71  Am.  Dec.  227  (1859).  Co.  v.  Odill,  96  Tenn.  61,  33  S.  W. 

New  York.— Maghee  v.  Camden  64,  54  Am.  St.  Rep.  820  (1896). 

&  A.  R.  R.  Tr.  Co.,  45  N.  Y.  514,  5  United  States.— The  Maggie 

6  Am.  Rep.  124  (1871).  Hammond,  9  Wall.  435,  19  L.  ed. 

South   Dakota.— Church   v.    Chi-  773  (1869). 

cago,  M.  &  St.  P.  Ry.  Co.,  6  S.  D.  Georgia.— Robinson  v.    Hoist   & 
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Mere  delay,  however,  is  not  a  deviation,  unless  it  amounts 
to  an  abandonment  of  the  contract  or  is  so  gross  as  to 
indicate  departure  from  the  undertaking.1  Deviation  is 
any  dealing  with  the  property  taken  in  some  way  not 
authorized  by  the  patron,  but  such  intermeddling  is  not 
conversion  although  many  of  the  consequences  of  a  con- 
version flow  therefrom  for  the  time  being. 

§  906.  Performance  in  unauthorized  manner. 

In  accordance  with  the  general  principles  just  discussed 
it  has  been  held  a  deviation  for  a  carrier,  in  violation  of  his 
undertaking,  to  ship  goods  before  the  time  agreed  upon; 2 
or  on  a  different  vessel  from  that  stipulated  for.3  So  it  is 
deviation  to  ship  by  rail  instead  of  by  water,4  by  water 
instead  of  by  rail,5  by  sea  instead  of  canal 6  and  by  an  out- 
side route  rather  than  an  inside  route.7  It  may  be  a 
deviation  to  forward  by  steamship  instead  of  sailing  ves- 


W.,    96    Ga.    19,    23     S.    E.    76 

(1895). 

Massachusetts. — Simkins  v.  Nor- 
wich &  N.  L.  St.  Co.,  11  Gush.  102 
(1853). 

Missouri. — Glover  v.  Cape  Gi- 
rardeau  &  So.  Ry.  Co.,  95  Mo.  App. 
369,  69  S.  W.  599  (1902). 

New  York. — White  v.  Ashton,  51 
N.  Y.  280  (1873). 

Pennsylvania. — Empire  Co.  v. 
Wallace,  68  Pa.  St.  302,  8  Am.  Rep. 
178  (1871). 

1  Arkansas. — Chicago,  R.  I.  & 
P.  Ry.  Co.  v.  Pffeifer,  90  Ark.  524, 
119  S.  W.  642,  (1909). 

Ken  tuck  y. — Cassilay,  etc.,  v. 
Young  &  Co.,  39  Am.  Dec.  505,  4 
B.  Mon.  265  (1843). 

New  York. — Wamsley  v.  Atlas 
S.  S.  Co.,  168  N.  Y.  533,  61  N.  E. 
896,  85  Am.  St.  Rep.  699  (1901). 

Wisconsin. — Fahey   v.    Northern 
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Transportation   Co.,    15   Wis.    129 
(1862). 

2  Campion   v.    Canadian   Pacific 
Ry.  Co.,  43  Fed.  775,  11  L.  R.  A. 
128  (1890). 

See  also  Louisville  &  C.  Packet 
Co.  v.  Rogers,  20  Ind.  App.  594, 
49  N.  E.  970  (1898). 

3  Green  &   B.   R.    Nav.   Co.   v. 
Marshall,  48  Ind.  596  (1874).    And 
see  Goddard  v.  Mallory,  52  Barb. 
87  (1868). 

4  Merrick   v.   Webster,   3   Mich. 
268  (1854). 

6  Philadelphia  &  R.  R.  Co.  v. 
Beck,  125  Pa.  St.  620,  17  Atl.  505, 
11  Am.  St.  Rep.  924  (1889). 

6  White  v.  Ashton,  51  N.  Y.  280 
(1873). 

7  Empire  Transportation  Co.  v. 
Wallace,  68  Pa.  St.  302,  8  Am.  Rep. 
178  (1871). 
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sel; l  and  it  is  a  deviation  to  transship  goods.2  But  it 
would  probably  be  going  too  far  to  call  it  a  deviation  to 
carry  the  goods  in  a  position  different  from  the  directions 
given,3  although  the  liability  in  such  cases  is  very  extreme. 
It  is,  however,  clear  that  any  material  departure  in  the 
conduct  of  carriage  from  the  special  undertaking  in  regard 
to  it  constitutes  a  deviation,  as  in  one  case  where  there 
was  a  special  contract  for  through  transportation  in  the 
same  cars.4  In  short  any  course  which  differs  materially 
from  the  performance  which  was  understood  to  have  been 
undertaken  is  a  deviation. 

§  907.  Transportation  over  wrong  route. 

Carriers  receiving  property  for  transportation  plainly 
make  a  deviation  by  forwarding  the  goods  by  a  route 
inconsistent  with  their  undertaking  5  or  by  forwarding 
property  to  a  station  other  than  that  agreed  upon.6  And 
it  is  equally  deviation  to  forward  the  goods  to  the  speci- 
fied destination  by  an  indirect  route,7  the  question  whether 
the  indirect  route  is  outside  the  contemplation  of  the 
parties  being  a  question  for  the  jury.8  Where  there  is  a 
fair  choice  of  routes  it  will  be  assumed  that  it  is  left  to 
carrier  to  choose  according  to  ordinary  course  of  business; 9 
but  if  the  carrier  chooses  a  more  dangerous  route  he  is 
liable.10  Except  in  emergency  the  carrier  has  no  right  to 

1  Simkins  v.    Norwich  &   N.   L.      Robinson  (Tex.  Civ.  App.),  72  S.  W. 
Stb.   Co.,    11    Gush.    (Mass.)    102      71  (1903). 

(1853).  7  White  v.  Ashton,  51  N.  Y.  280 

2  The  Maggie  Hammond,  9  Wall.      (1873). 

(U.  S.)  435,  19  L.  ed.  773  (1869).  •  Wells,  Fargo  &  Co.'s  Exp.  v. 

3  Colbath  v.  Bangor  &  A.  R.  R.  Fuller,  4  Tex.  Civ.  App.  213,  23  S. 
Co.,  105  Me.  379,  74  Atl.  918  (1909).  W.  412  (1893). 

4  Stewart  v.  Merchants'  Dispatch  9  Post  v.  Railroad  Co.,  103  Tenn. 
Transp.  Co.,  47  Iowa,  229  (1877).  184,  52  S.  W.  301,  55  L.  R.  A.  481 

5  Isaacson  v.  New  York  Central  (1899). 

&  H.  R.  R.  R.  Co.,  94  N.  Y.  278,  10  Pierce  v.  Southern  Pacific  Co., 
46  Am.  Rep.  142  (1884).  120  Cal.  156,  52  Pac.  302,  40  L.  R. 

6  Gulf,  C.  &  S.  F.  Ry.  Co.  v.      A.  350  (1898). 
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utilize  another  line,1  or  ship  by  another  connection.2  A 
carrier  receiving  the  goods  from  the  carrier  who  took  them 
from  the  consignor  for  transportation  is  directly  liable 
to  the  owner  for  injury  to  the  goods,  during  such  deviation 
from  the  original  contract  for  transportation,3  unless  the 
first  carrier  under  the  circumstances  had  an  apparent 
authority  in  dealing  with  the  second  carrier  to  ship  as  it 
did.4  If  the  connecting  carrier  designated  has  gone  out 
of  business  the  goods  should  be  forwarded  by  another 
if  one  is  running; 5  and  if  it  appears  later  that  transpor- 
tation over  the  connecting  line  designated  would  be  dan- 
gerous another  should  be  chosen.6 

§  908.  Essential  change  by  deviation. 

Deviation  has  from  time  immemorial  been  considered 
a  serious  matter,  fundamentally  changing  the  character 
of  the  service  contemplated.  It  seems,  therefore,  that 
when  there  has  been  real  deviation  from  the  undertaking 
assumed,  the  consequences  of  that  deviation  persist  until 
the  service  is  completed.  Thus  if  a  carrier  has  deviated 
without  justification,  it  would  seem  that  he  should  be 
absolutely  liable  for  loss  throughout  the  entire  transit. 
However,  it  is  not  altogether  clear  from  the  language  of 
the  traditional  authorities  that  the  carrier  after  he  is  back 
on  his  track  would  not  be  allowed  to  show  that  the  loss 
would  have  occurred  if  he  had  not  deviated,  if  this  is 
conceivably  possible.7  Certainly  one  should  not  go  to  the 

1  Seavey  Co.   v.   Union  Transit          4  See  Patten  v.  Union  Pacific  Ry. 
Co.,  106  Wis.  394,  82  N.  W.  285      Co.,  29  Fed.  590  (1886). 

(1900).  •  Andrus  v.  Columbia  &  O.  Stb. 

2  Brown  &  H.   Co.   v.   Pennsyl-      Co.,   47  Wash.   333,   92  Pac.    128 
vania  Co.,  63  Minn.  546,  65  N.  W.       (1907). 

961  (1896).  6  Empire    State    Cattle    Co.    v. 

3  See  Fairfax  v.  New  York  Cen-  Atchison,  T.  &  S.  F.  Ry.  Co.,  210 
tral    &     H.    R.    R.    R.    Co.,    73  U.  S.  1,  52  L.  ed.  931,  28  Sup.  Ct. 
N.    Y.    167,    29    Am.    Rep.     119  607  (1908). 

(1878).  7See  Davis  v.  Garrett,  6  Bing. 
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other  extreme  of  holding  that  deviation  constitutes  conver- 
sion with  all  the  legal  consequences  that  follow  therefrom. 
It  is  in  reality  an  intermeddling  which  should  make  the 
party  failing  to  perform  as  he  was  authorized  liable  ab- 
solutely while  he  is  performing  in  a  way  which  by  his 
deviation  has  become  altogether  wrong.  But  that  this 
intermeddling  does  not  amount  to  a  conversion  is  shown 
by  the  cases  which  hold  that  the  consignee  must  accept 
the  goods  upon  their  arrival  after  deviation  and  take 
appropriate  action  for  his  damages.1 

Topic  C.  Excuses  for  Default  in  Performing  Service 

§  909.  Natural  forces. 

When  delay  is  caused  by  the  inevitable  action  of  natural 
forces  there  is  the  established  excuse  of  act  of  God.  As 
this  defense  prevails  against  all  liabilities  whatever,  even 
where  the  liability  is  otherwise  practically  that  of  an 
insurer,  it  will  receive  but  summary  treatment  here,  as  it 
is  more  fully  discussed  later  on  in  connection  with  these 
cases  of  more  stringent  liability.2  It  will  be  sufficient  to 

716  (1830);  and   Maghee  v.  Cam-  viation  from   the  undertaking,   all 

den  &  A.  R.  R.  Tr.  Co.,  45  N.  Y.  right  to  compensation  is  lost.     De 

514,  6  Am.  Rep.  124  (1871).  Colange  v.  The  Chateau  Margaux, 

1  Connecticut.— Tucker  v.   Hous-  37  Fed.  157  (1888).    All  liens  upon 

atonic  R.   R.   Co.,   39   Conn.   447  the  property  for  the  receiving  of 

(1872).  compensation   are,    of   course,   for- 

Georgia. — Phillips  v.  Brigham  &  feited  also.  Marsh  v.  Union  Pa- 
Co.,  26  Ga.  617,  71  Am.  Dec.  227  cine  Ry.  Co.,  3  M'Crary,  236,  9 
(1859).  Fed.  873  (1882). 

Kentucky. — Chesapeake  &  O.  Ry.  And  the  benefit  of  the  contract 

Co.  v.  Saulsberry,  126  Ky.  179,  31  under  which  the   service  is  being 

Ky.  L.  Rep.  624,  103  S.  W.  254,  12  rendered  is  also  forfeited.     Thor- 

L.  R.  A.  (N.  S.)  431  (1907).  ley,  Ltd.,  v.  Orchis  S.  S.  Co.,  Ltd., 

Texas.— Southern  Pacific  Co.  v.  1  K.  B.  660  (1907).    See  the  full  dis- 

Booth  (Tex.  Civ.  App.),  39  S.  W.  cussion  of  this  matter  in  Waltham 

585  (1897).  Mfg.  Co.  v.  New  York  &  T.  S.  S. 

The    collateral     authorities    are  Co.,  204  Mass.  253,  90  N.  E.  550 

clear  support  for  the  doctrine  ad-  (1910). 

vanced  in  the  text.    In  case  of  de-  2  See  §§  655  et  seq.,  supra. 
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cite  here  some  illustrations  of  the  general  principle  applied 
to  the  particular  subjects  in  hand.  Thus  if  a  carrier  is 
delayed  by  snowstorm,1  or  a  shipmaster  is  obliged  to 
deviate  from  his  course  by  tempestuous  weather,2  the 
delay  and  the  deviation  are  equally  excused.  So  the 
freezing  of  a  canal 3  or  river,4  low  water  5  or  a  flood,6 — to 
give  an  assortment  of  cases, — excuse  both  delay  and  devia- 
tion caused  thereby,  however  serious  may  be  the  con- 
sequences. Even  when  caused  by  natural  forces  a  delay 
is  not  necessarily  excused.  It  is  well  established  that 
the  ordinary  actions  of  the  elements  must  be  anticipated 
and  guarded  against  so  far  as  this  is  reasonably  possible.7 
Where  the  delay  might  have  been  avoided  by  proper  pre- 
cautions there  will  be  liability  for  any  negligent  action 
under  the  circumstances.8 

§  910.  Governmental  authority. 
It  has  been  seen  in  another  connection  that  the  inter- 

1  Ballentine    v.    North    Missouri  W.  444  (1899);  s.  c.,  186  U.  S.  480, 
R.  R.  Co.,  40  Mo.  491  (1867).    See  46  L.  ed.   1259,  22  Sup.  Ct.  943. 
also  Pruitt  v.  Hannibal  &  St.  J.  R.  See  also  Cleveland,  C.,  C.  &  St.  L. 
R.  Co.,  62  Mo.  527  (1786).  v.  Heath,  22  Ind.  App.  47,  53  N. 

2  Phelps,  I.  &  Co.  v.  Hill,  1  Q.  B.  E.  198  (1899). 

605,  60  L.  I.  Q.  B.  328  (1891).  •  Wabash,  St.  L.  &  P.  Ry.  Co.  v. 

» Beckwith  v.  Frisbie,  32  Vt.  559  McCasland,  11  111.  App.  491  (1882). 

(1860).  So  if  a  telegraph  company  can- 

4  Empire  Transp.  Co.  v.  Wai-  not  forward  its  messages  by  reason 

lace,  68  Pa.  St.  302,  8  Am.  Rep.  178  of  electric  disturbances  its  delay 

(1871).  is  excused.  See  Beaaley  v.  West- 

•  Bennett  v.  Byram  &  Co.,  38  ern  Union  Telegraph  Co.,  39  Fed. 

Miss.  17,  75  Am.  Dec.  90  (1859).  181  (1889). 

6  American  Express  Co.  v.  Smith,  Similarly  atmospheric  conditions 
33  Ohio  St.  511,  31  Am.  Rep.  561  making  it  impossible  to  telegraph 
(1878).      See     further     Norris     v.  train   orders   will   excuse  delay  in 
Savannah,   F.   &   W.   Ry.  Co.,  23  train     movements.       International 
Fla.    182,    1   So.  475,   11  Ana.  St.  &  G.  N.  R.  R.  Co.  v.  Hynes  et  al., 
Rep.  355  (1887).  3  Tex.  Civ.  App.  20,  21  S.  W.  622 

7  Missouri,  K.  &  T.  Ry.  Co.  v.  (1893). 
Truskett,  2  Ind.  Terr.  633,  53  S. 
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position  of  governmental  authority  will  excuse  a  refusal 
to  perform  service  so  long  as  the  prohibition  is  in  force.1 
It  is  plain  that  such  legal  inhibitions  equally  excuse  delay 
in  completing  performance  to  the  extent  that  the  delay 
is  caused  thereby.  Where  delay  is  caused  by  legal  pro- 
hibition of  any  sort,2  it  is,  of  course,  excusable.  And 
orders  proceeding  from  military  authorities  furnish  an 
excuse  to  the  extent  that  the  delay  is  made  necessary 
thereby.3  But  if  the  fault  of  the  carrier  is  the  cause  of 
the  interruption  of  the  transit  by  the  authorities  he  has 
of  course  no  excuse.4  And  similarly  if  the  delay  is  caused 
by  process  of  the  courts,5  the  carrier  is  excused  for  delay 
caused  by  obedience  thereto.  But  he  must  show  that  the 
process  is  legally  binding.6 

§  911.  Violent  intervention. 

As  the  acts  of  public  enemies  will  excuse  a  loss  of  goods, 
they  will  a  fortiori  excuse  a  delay  7  in  performance.  This 
is  true  where  the  situation  is  so  serious  as  to  justify  the 
carrier  in  believing  that  there  is  real  danger  in  continuing 

1  See  §§  590  et  seq.,  supra.  •  Merz  v.  Chicago  &  N.  W.  Ry. 

2  Decker  v.  Atchison,  T.  &  S.  F.     .  Co.,  86  Minn.  33,  90  N.  W.  7  (1902), 
Ry.  Co.,  3  Okla.  553,  41  Pac.  610      for  another  example. 

(1895).    See  also  Fort  Worth  &  D.          7  It  is  a  general  defense  to  any 

C.  Ry.  Co.  v.  Masterson,  95  Tex.  apparent  liability  that  the  default 

262,  60  S.  W.  833  (1902).  is  caused  by  the  act  of  public  ene- 

3  Illinois  Central   R.   R.   Co.   v.  mies.     See: 

McClellan,  54  III.  58,  5  Am.  Rep.  United   States. — Express   Co.    v. 

83   (1870).      Unless  the  condition  Kountz,  8  Wall.  342,  49  L.  ed.  457 

was  known  at  the  time  of  accept-  (1870). 

ance.     Illinois  Central  R.  R.  Co.  v.  Kentucky. — Bland  v.  Adams  Ex- 

Cobb,  64  III.  128  (1873).  press  Co.,  1  Duv.  232,  85  Am.  Dec. 

<  Dunn  v.  Becknall  Bros.,  2  K.  B.  623  (1864). 

614,  71  L.  J.  K.  B.  963  (1902).    See  New   Mexico.— Seligman   v.   Ar- 

also  Railroad  Co.  v.  O'Donnell,  49  mijo,  1  N.  Mex.  459  (1870). 

Ohio  St.  489,  32  N.  E.  476,  34  Am.  Tennessee.— Southern  ExpressCo. 

St.  Rep.  579  (1892).  v.  Womack,  1  Heisk.  256  (1870). 

6  Hynds  v.  Wynn,  71  Iowa,  593,  See  generally,  §  666,  supra. 
33  N.  W.  73  (1887),  for  one  example. 
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the  transportation.  But  the  excuse  for  liability  for  delay 
is  not,  as  in  the  case  of  liability  for  loss,  confined  to  public 
enemies.  If  the  delay  is  caused  by  mob  violence  which 
cannot  be  overcome,  or  even  by  reasonable  fear  of  such 
violence,  it  is  not  negligent  to  cease  operations.  And  the 
delay  is  consequently  excusable. l 

§  912.  Interruption  by  strike. 

The  case  of  strikes  presents  a  difficult  situation,  as  has 
been  seen.  In  so  far  as  the  operations  of  the  company 
are  prevented  by  the  violent  action  of  the  strikers  after 
leaving  the  service,2  or  the  violence  of  sympathizers, 
with  which  the  public  authorities  have  not  been  able  to 
cope,  delays  are  excusable  until  peaceful  conditions  are 
restored.3  Where,  however,  there  is  delay  or  damage 
caused  by  the  employes  quitting  work,  the  mere  fact  that 
the  company  has  not  sufficient  means  to  perform  the 
services  at  its  disposal,  is  on  general  principles,  no  excuse,4 

1  Arkansas. — Railway  Co.  v.  Ne-  New     York. — Grismer     v.    Lake 
ville,  60  Ark.  375,  30  S.  W.  425,  Shore  &  M.  S.  Ry.  Co.,  102  N.  Y. 
28  L.  R.  A.  80,  46  Am.  St.  Rep.  563,  7  N.  E.  828,  55  Am.  Rep.  837 
208  (1895).  (1886). 

Georgia. — Haas  v.  Kansas  City,  Texas. — Missouri  Pacific  Ry.  Co. 

F.  S.  &  G.  R.  R.  Co.,  81  Ga.  792,  v.  Levi  (Tex.  Ct.  of  App.),  14  S. 

7  S.  E.  629  (1888).  W.  1062  (1889). 

New  York. — Little  v.   Fargo,   43  See  generally,  §  669,  supra. 

Hun,  233  (1887).  3  See  further: 

Pennsylvania. — Lang     v.     Penn-  Illinois.— Indianapolis  &  St.    L. 

sylvania  R.   R.   Co.,    154  Pa.   St.  R.  R.  Co.  v.  Juntgen,  10  111.  App. 

342,  26  All.  370,  20  L.  R.  A.  360,  295  (1881). 

35  Am.  St.  Rep.  846  (1893).  Indiana.— Lake  Shore,  M.  S.  Ry. 

See  generally,  §  667,  supra.  Co.  v.  Bennett,  89  Ind.  457  (1883). 

2  See  these  cases  especially :  Mississippi. — Kansas    City,    M. 
Georgia. — Haas  v.  Kansas  City,  &  B.  R.  R.  Co.  v.  Spencer,  72  Miss. 

F.  S.  &  G.  R.  R.  Co.,  81  Ga.  972,  491,  97  So.  168  (1894). 

7  S.  E.  629  (1888).  Montana.— State  ex  rel.   v.   Gt. 

Kentucky.— Louisville   &    N.    R.  Northern  Ry.  Co.,   14  Mont.  381, 

R.  Co.  v.  Bell,  13  Ky.  L.  Rep.  393  36  Pac.  458  (1894). 

(1891).  4  Georgia.— Central  R.  R.  &  B. 
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and  delays  from  this  cause  are,  therefore,  not  excused.1 
The  existence  of  a  strike  upon  a  connecting  railroad, 
however,  may  be  an  excuse  for  forwarding  goods  by  an- 
other line  than  that  originally  contemplated;  2  but  such 
deviation  should  not  be  resorted  to  without  consulting 
the  owner  if  this  is  practicable.3 

§  913.  Interference  of  patron. 

Where  the  default  to  which  the  patron  objects  is  due 
to  his  own  interference,  he  can  hardly  be  heard  to  complain 
of  it.  A  striking  illustration  of  this  principle  was  where 
the  party  was  responsible  for  a  fire  set  in  the  carrier's 
tunnel  rendering  the  tracks  impassable.4  But  the  shipper 
is  equally  precluded  from  recovery  if  the  loss  was  due  to 
his  delay  in  loading  the  car.5  And  he  cannot  complain 
if  performance  is  not  continued  where  he  has  failed  to 
make  prepayment.6  So  if  his  instructions  in  regard  to 
icing  cause  the  delay,  he  can  have  no  complaint.7  This 

Co.  v.  Georgia  Fruit,  etc.,  Exch.,  91  N.  C.  703,  64  S.  E.  873,  22  L.  R. 

Ga.  389,  17  S.  E.  904  (1893).  A.  (N.  S.)  200  (1909). 

Missouri. — Read  v.  St.  Louis,  K.  Texas. — International  &  Gt.  No. 

C.  &  N.  R.  R.  Co.,  60  Mo.  199  Ry.  Co.  v.  Tisdale,  74  Tex.  8,  11 

(1875).  S.  W.  900,  4  L.  R.  A.  545  (1889). 

Illinois.— Pittsburg,  F.  W.  &  C.  2  Steiger  v.  Erie  Ry.  Co.,  5  Hun, 

R.  R.  Co.  v.  Hazen,  84  111.  36,  25  345  (1875). 

Am.  Rep.  422  (1876).  3  Railroad  v.  Odil,  96  Tenn.  61, 

New  York.— Blackstock   v.    New  33  S.  W.  611  (1895). 

York  &  E.  R.  R.  Co.,  20  N.  Y.  48,  4  Railroad  Co.  v.  O'Donnell,  49 

75  Am.  Dec.  372  (1859).  Ohio  St.  489,  32  N.  E.  476,  34  Am. 

See  generally,  §  668,  supra.  St.  Ry.  579  (1892). 

1  See  further:  6Stoner  v.  Chicago  Gt.  W.  Ry. 

Georgia.— Southern    Ry.    Co.    v.  Co.,  109  Iowa,  551,  80  N.  W.  569 

Atlanta  Sand  &  S.  Co.,  68  S.  E.  (1899). 

807  (1910).  •  Louisville  &  C.  Packet  Co.  v. 

Indiana.— Bartlett  v.  Pittsburg,  Bottorff,  25  Ky.   Law  Rep.   1324, 

C.  &  St.  L.  Ry.  Co.,  94  Ind.  281  77  S.  W.  920  (1904). 

(1883).  » Texas    Central   R.    R.    Co.    v. 

North  Carolina. — Murphey  Hard-  Dorsey  (Tex.  Civ.  App.),  70  S.  W. 

ware  Co.  v.  Southern  Ry.  Co.,  150  575  (1902). 
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was  particularly  plain  in  a  recent  case  where  the  shipper 
had  the  shipment  stopped  in  transit  to  get  tune  to  nego- 
tiate for  special  rates.1  And  probably  the  plainest  case 
of  all  is  where  the  delay  is  due  to  the  shipper's  failure  to 
address  the  parcel  properly.2 

§  914.  Press  of  business. 

It  sometimes  happens  that  there  is  a  mass  of  business 
which  cannot  be  handled  within  reasonable  time.  This 
matter  has  been  already  elaborately  discussed.3  A  wholly 
unexpected  press  of  business  is  held  an  excuse  for  refusing 
to  undertake  further  service,  provided  that  the  company 
has  exercised  due  diligence  in  providing  adequate  facilities.4 
Following  these  cases,  the  law  for  this  situation  will  con- 
sequently be  that  where  sufficient  equipment  has  been  pro- 
vided to  meet  expected  business,  and  by  reason  of  un- 
expected demand  prompt  service  cannot  be  given,  there 
is  an  excuse  for  such  unavoidable  delay.5  This,  how- 
ever, is  limited  to  cases  where,  when  the  business  was  ac- 
cepted, it  was  not  known  that  there  was  impending  this 
extraordinary  pressure  of  business.  For  the  management 
is  not  excused  for  the  delay  in  forwarding  business  which 
it  had  accepted  with  knowledge  of  its  inability  to  do  so.6 

1  Herring  v.   Chesapeake  &   W.  Missouri. — Dawson    v.    Chicago 
R.  R.  Co.,  101  Va.  778,  45  S.  E.  &  A.  R.  R.  Co.,  79  Mo.  296  (1883). 
322  (1903).  New      York.— Wilbert     v.     New 

2  McGowan  v.  Wilmington  &  W.  York  &  E.  Ry.  Co.,  12  N.  Y.  245 
R.  R.  Co.,  95  N.  C.  417  (1886).  (1855). 

3  See  generally,  §§  663  et  seq.  and  Texas.— Pecos  &  N.  T.  Ry.  Co. 
§§  798  et  seq.  v.  Evans-Snider-Buel  Co.,  42  Tex. 

4  See  generally,  §§  800  et  seq.  Civ.  App.  60,  93  S.  W.  1024  (1906). 

5  See  particularly:  Wisconsin. — Peet  v.   Chicago  & 
Illinois.— Cobb  C.  &  Co.  v.  Illi-      N.  W.  Ry.  Co.,  20  Wis.  594,  91 

nois  Cent.  R.  R.  Co.,  88  111.  394  Am.  Dec.  446  (1866). 

(1878).  See  generally,  §§  665,  666. 

Kentucky. — Newport  News  &  M.  8  United  States. — H  e  1 1  i  w  e  1 1  v. 

V.  R.  R.  Co.  v.  Reed,  10  Ky.  Law  Grand  Trunk  Ry.  Co.,  10  Biss.  170, 

Rep.  1020  (1889).  7  Fed.  68  (1881). 
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Indeed,  there  are  cases  so  extreme  as  to  hold  that  a  carrier 
is  bound  to  know  when  he  accepts  property  for  shipment 
that  he  has,  or  can  obtain,  facilities  for  its  transportation 
within  a  reasonable  time. l  At  all  events,  pressure  of  busi- 
ness resulting  from  lack  of  proper  means  of  transportation 
cannot  be  an  excuse  for  delay.2  Where  this  unexpected 
press  of  business  will  excuse  the  railroad  for  failure  to 
move  promptly  all  freight  it  has  taken,  it  should  usually 
normally  move  the  freight  on  hand  in  the  order  of  its  re- 
ceipt.3 But  in  extraordinary  circumstances,  it  may  post- 
pone a  later  shipment  for  an  earlier.4 


Illinois. — Gt.  Western  Ry.  Co. 
v.  Burns,  60  111.  284  (1871). 

Missouri. — Tucker  v.  Pacific  R. 
R.  Co.,  50  Mo.  385  (1872). 

North  Carolina. — Branch  v.  Wil- 
mington &  W.  R.  R.  Co.,  77  N.  C. 
347  (1877). 

Utah. — Nichols  v.  Oregon  Short 
Line  R.  R.  Co.,  24  Utah,  83,  91 
Am.  St.  Rep.  778,  66  Pac.  768 
(1901). 

Tennessee. — Southern  Ry.  Co. 
v.  Deakins,  107  Tenn.  522,  64  S. 
W.  477  (1901). 

Wisconsin. — Maclaren  v.  Detroit 
&  M.  R.  R.  Co.,  23  Wis.  138  (1868). 

1  United  Stales. — Thomas  v.  Wa- 
bash  St.  L.  &  P.  Ry.  Co.,  63  Fed. 
200  (1894). 

Texas. — International  &  G.  N. 
Ky.  Co.  v.  Anderson  (Tex.  Civ. 
App.),  21  S.  W.  691  (1893);  Gulf, 
C.  &  S.  F.  Ry.  Co.  v.  McAulay 
(Tex.  Civ.  App.),  26  S.  W.  475 
(1894);  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Hodge  (Tex.  Civ.  App.),  30  S.  W. 
829  (1895);  Gulf,  C.  &  S.  F.  Ry. 
Co.  v.  Hume,  6  Tex.  Civ.  App.  653, 
24  S.  W.  915. 

But  see: 


Massachusetts. — Thayer  v.  Bur- 
chard,  99  Mass.  508  (1868). 

Missouri. — Ballentine  v.  North 
Missouri  Ry.  Co.,  40  Mo.  491,  93 
Am.  Dec.  315  (1867). 

2  See  particularly: 

United  States. — Ormsby  v.  Un- 
ion Pac.  R.  R.  Co.,  2  McCrary,  48, 
4  Fed.  706. 

Mississippi. — Yazoo  &  M.  V.  R. 
R.  Co.  v.  Blum  Co.,  80  Miss.  180, 
40  So.  748,  10  L.  R.  A.  (N.  S.)  432 
(1906). 

Wisconsin. — Ayres  v.  Chicago 
&  N.  W.  R.  R.  Co.,  71  Wis.  372, 
37  N.  W.  432  (1888). 

Texas. — International  &  G.  N.  R. 
R.  Co.  v.  Lecus  (Tex.  Civ.  App.),  23 
S.  W.  323  (1893). 

3  See    particularly,    Marshall    v. 
New  York  Central  R.  R.  Co.,  45 
Barb.    (N.    Y.)    502    (1886),    and 
Southern  Ry.  Co.  v.  Atlanta  Sand 
&  S.  Co.,  68  S.  E.  807  (1910). 

See  generally,  §§  837-842,  supra. 

1  See  particularly,  Michigan  Cen- 
tral R.  R.  Co.  v.  Burrows,  33  Mich. 
6  (1875),  and  Briddon  v.  Gt.  North- 
ern Ry.  Co.,  28  L.  J.  Ex.  51  (1858). 

See  generally,  §§  850-857,  supra. 
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Topic  D.  Liability  Consequent  upon  Default 

§  916.  Delay  must  be  negligent. 

The  rule  is  universal  as  to  all  public  services  that  in 
order  to  make  out  a  case  of  liability  for  delay  in  perform- 
ing, some  blameworthiness  l  must  be  shown,  either  the 
rare  case  of  intention  or  the  common  case  of  negligence. 
What  constitutes  negligence  is,  of  course,  a  question  of 
due  care  under  the  circumstances.  This  may  be  tested 
generally  by  determining  what  is  the  time  in  which  the 
service  is  usually  completed.  But  the  mere  fact  that 
there  has  been  delay  in  performance  beyond  what  would 
be  the  reasonable  time  under  ordinary  circumstances 
for  completing  performance,  does  not  make  out  a  con- 
clusive case  of  liability,  for  there  may  be  valid  excuses  for 
such  delay  as  has  just  been  seen.  Unusual  delay,  to  be 
sure,  makes  out  a  prima  facie  case;  and  where  fault  would 
be  denied  it  must  be  shown  that  performance  could  not 
have  been  completed  in  less  time  by  reason  of  unforeseen 
obstacles.2  Sometimes  the  neglect  of  the  carrier  speaks 
for  itself.  If  a  train  is  delayed  by  one  of  its  force  being 
drunk,  the  railroad  can  obviously  have  no  excuse.3  And 
so  if  a  locomotive  is  so  negligently  handled  that  certain 

1  United    States. — Southern    Pa-  Texas. — International    &    G.    N. 

cine   Co.   v.   Arnett,   126   Fed.   75  Ry.  Co.  v.  Hynes,  3  Tex.  Civ.  App. 

(1903).  20,  21  S.  W.  622  (1893). 

Alabama. — Thompson     v.     Ala-  Virginia. — Southern  Ry.  Co.   v. 

bama  Midland  Ry.  Co.,   122  Ala.  Wilcox,  99  Va.  394,  39  S.  E.  144 

378,  24  So.  931  (1898).  (1901). 

Georgia. — Smith     v.     Cleveland,  England. — Taylor    v.     Gt.     No. 

C.,  C.  &  St.  L.  Ry.  Co.,  92  Ga.  539,  Ry.  Co.,  L.  R.  1  C.  P.  385  (1866). 

18S.E.  977(1893).  2  Kentucky—  Louisville,     N.     A. 

New  Hampshire. — Favor  v.  Phil-  &  C.  Ry.  Co.  v.  Brinley,  17  Ky. 

brick,  5  N.  H.  358  (1831).  L.  Rep.  9,  29  S.  W.  305  (1895). 

New  York. — Parsons    v.    Hardy,  South  Carolina. — Nettles  v.  South 

14  Wend.  215  (1835).  Carolina  Ry.  Co.,  7  Rich.  L.  190,  62 

North  Carolina.— Boner  &  C.  v.  Am.  Dec.  509  (1854). 

Merchants'  Steamboat  Co.,  1  Jones  3  Weed  v.  Panama  R.  R.  Co.,  17 

L.  211  (1853).  N.  Y.  362,  72  Am.  Dec.  474  (1858). 
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of  its  pipes  freeze,1  the  carrier  is  to  blame  for  the  conse- 
quent delay. 

§  916.  Loss  directly  caused  by  delay. 

Where  the  delay  is  shown  to  be  one  for  which  the  defend- 
ant company  is  to  blame,  it  does  not  necessarily  follow 
that  there  is  liability  for  every  loss  connected  with  it.  Of 
course,  the  liability  is  plain  when  the  loss  is  obviously 
the  result  of  the  delay.2  The  result  is  still  proximate  if 
the  actual  loss  of  goods  carried  happened  upon  a  connect- 
ing line  by  reason  of  the  original  delay.3  Clearly  when  the 
carrier  should  have  foreseen  that  such  loss  might  result 
from  his  delay,  there  should  be  liability.  And  this  may 
account  for  several  cases  which  are  sometimes  held  to  de- 
cide more  as,  for  instance,  that  case  where  a  carter,  delayed 
in  his  journey,  left  his  wagon  in  mid-river  at  a  ford  where 
the  goods  were  injured  by  a  freshet.4  In  that  case  it 
would  seem  that  the  carrier  should  have  foreseen  that  loss 
was  much  more  likely  to  happen  from  the  position  in 
which  he  left  the  goods.  And  it  may  be  admitted  that 
liability  may  fairly  be  fastened  upon  the  carrier  for  all 
the  consequences  of  his  delay  resulting  by  ordinary  natural 

1  Cleveland,  C.,  C.  &  St.  L.  Ry.  Missouri— Wolf  v.  Express  Co., 
Co.  v.  Heath,  22  Ind.  App.  47,  53  43    Mo.    421,    97    Am.   Dec.    406 
N.  E.  198  (1899).  (1869). 

2  Alabama. — Richmond  &  D.  R.  Texas. — San  Antonio  &  A.  P.  Ry. 
R.  Co.  v.  Trousdale  &  Sons,  99  Ala.  Co.  v.  Josey  (Tex.  Civ.  App.),  71 
389,  13  So.  23,  42  Am.  St.  Rep.  69  S.  W.  606  (1903). 

(1893).  3  Fox  v.  Boston  &  M.  R.  R.  Co., 

Indiana—  Pittsburg,  C.,  C.  &  St.  148  Mass.  220,  19  N.  E.  222,  1  L.  R. 

L.  Ry.  Co.  v.  Mitchell,  91  N.  E.  735  A.  702  (1889).     But  see  Michigan 

(1910).  Central  R.  R.  Co.  v.  Burrows,  33 

Iowa.— Hewett  v.  Chicago,  B.  &  Mich.  6  (1875). 

Q.  Ry.  Co.,  63  Iowa,  611  (1884).  4  Campbell  v.  Morse,  Harper 

Kansas.— Missouri  Pacific  R.  R.  (N.  C.),  468  (1824). 

Co.  v.  Peru-Van  Zandt  Imp.  Co.,  See  also  Missouri,  P.  Ry.  Co.  v. 

73  Kan.  295,  85  Pac.  408,  6  L.  R.  Peru-Van    Zandt    Implement    Co., 

A.  (N.  S.)  1058,  117  Am.  St.  Rep.  73  Kan.  295,  85  Pac.  408,  6  L.  R. 

468  (190(5).  A.  (N.  S.)  1058  (1906). 
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sequence,  whether  foreseen  by  him  or  not.  Such  is  the 
case  where  the  carrier  transports  unduly  slowly  in  winter, 
the  exposure  to  the  risk  of  freezing  in  some  period  of 
severe  cold  being  increased  by  the  extension  of  the  usual 
period  of  transit.1  Properly  it  would  seem  that  these 
are  the  sound  distinctions  to  be  taken.  When  the  connec- 
tion between  the  delay  and  the  destruction  is  merely 
accidental  or  fortuitous,  the  loss  of  the  goods  is  a  remote 
consequence;  but  when  the  delay  really  increases  the  risk 
of  loss,  the  injury  is  not  unnatural,  and  therefore  proxi- 
mate. Indeed  delay,  generally  speaking,  is  quite  as  likely 
to  result  in  avoiding  the  catastrophe  as  it  is  to  cause  being- 
involved  in  it.2  In  accordance  with  this  distinction  it  has 
been  said  that  when  a  passenger  is  negligently  carried 
by  his  station  and  compelled  to  walk  back,  the  railroad 
would  not  be  liable  if  he  was  struck  by  lightning  while 
walking  back,  but  it  would  be  liable  if  he  was  struck  by 
a  passing  train.3 

§  917.  Loss  merely  concurrent  with  delay. 

There  is  a  noteworthy  conflict  of  authority  upon  the 
question  whether  a  carrier  is  liable  who  by  a  negligent 
delay  in  transporting  goods  has  involved  them  in  the 
course  of  transportation  in  a  peril  which  has  resulted  in 
their  damage,  it  being  admitted  that  the  carrier  would 
not  have  been  liable,  had  there  been  no  negligent  delay 
intervening.  According  to  what  seems  to  the  writer  the 
better  authorities  4  it  is  held  that  the  negligent  delay  of 

1  McGraw  v.  Baltimore  &  O.  R.  J  Benson  v.  Central  Pacific  R.  R. 
R.  Co.,  18  W.  Va.  361,  41  Am.  Rep.  Co.,  98  Cal.  45,  32  Pac.  809  (1893). 
696    (1881).      See    also    Michigan  4  United     States. — See     Railroad 
Central  R.  R.  Co.  v.  Curtis,  80  111.  Co.  v.  Reeves,  10  Wall.  176,  19  L. 
324  (1875).  ed.  909  (1869);  and  Empire  State 

2  Lewis  v.  Flint  &  P.  M.  Ry.  Co.,  Cattle  Co.  v.  Atchison,  T.  &  S.  F. 
54  Mich.  55,  19  N.  W.  744,  52  Am.  Ry.  Co.,  135  Fed.  135  (1905). 
Rep.  790  (1884).  Kansas.— Rogers  v.  Missouri  Pa- 
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the  carrier  in  transportation  should  not  be  regarded  as 
the  proximate  cause  of  the  ultimate  loss,  even  admitting 
that  had  the  goods  been  transported  with  reasonable 
diligence  they  would  not  have  been  involved  in  the  casu- 
alty. The  leading  authority  to  this  effect  is  a  Massachu- 
setts case  *  in  which  delayed  goods  were  while  still  en  route 
overtaken  by  an  unprecedented  flood  and  destroyed 
thereby.  And  it  was  held  that  such  a  loss  was  in  no  sense 
caused  by  the  delay,  Mr.  Justice  Merrick  saying:  "The 
rise  of  waters  in  the  Hudson,  which  did  the  mischief  to 
the  wool,  occurred  at  a  period  subsequent  to  this,  and 
consequently  was  the  direct  and  proximate  cause  to  which 
that  mischief  is  to  be  attributed.  The  negligence  of  the 
defendants  was  remote;  it  had  ceased  to  operate  as  an 
active,  efficient  and  prevailing  cause  as  soon  as  the  wool 
had  been  carried  on  beyond  Syracuse,  and  cannot  there- 
fore subject  them  to  responsibility  for  an  injury  to  the 


cific  Ry.  Co.,  75  Kan.  222,  88  Pac. 
885,  10  L.  R.  A.  (N.  S.)  658  (1907). 

Louisiana.  —  Dalzell  v.  Stb. 
Saxon,  10  La.  Ann.  280  (1855). 

Massachusetts.  —  Hoadley  v. 
Northern  Transp.  Co.,  115  Mass. 
305  (1874). 

Michigan. — Michigan  Central  R. 
R.  Co.  v.  Burrows,  33  Mich.  6 
(1875). 

Mississippi. — Merchants'  Wharf- 
boat  Assn.  v.  Wood  &  Co.,  64  Miss. 
661,  2  So.  76,  60  Am.  Rep.  76  (1887). 

Missouri. — Grier  v.  St.  Louis 
Merchants'  B.  T.  Ry.  Co.,  108  Mo. 
App.  565,  84  S.  W.  158  (1904). 

North  Carolina.  —  Extinguisher 
Co.  v.  Railroad  Co.,  137  N.  C.  278, 
49  S.  E.208  (1904). 

Ohio. — Daniels  v.  Ballantine,  23 
Ohio  St.  532,  13  Am.  Rep.  264 
(1872). 


Pennsylvania.  —  Morrison  v. 
Davis,  20  Pa.  St.  171,  57  Am.  Dec. 
695  (1852). 

Tennessee. — Lament  &  Co.  v. 
Nashville  &  C.  R.  R.  Co.,  9  Heisk. 
58  (1871). 

Texas. — International  &  G.  N. 
R.  R.  Co.  v.  Bergman  (Tex.  Civ. 
App.),  64  S.  W.  999  (1901). 

Vermont. — Davis  &  G.  v.  Cen- 
tral Vt.  R.  R.  Co.,  66  Vt.  290,  29 
Atl.  313,  44  Am.  St.  Rep.  852 
(1893). 

Virginia. — Herring  v.  Chesa- 
peake &  W.  R.  R.  Co.,  101  Va. 
778,  45  S.  E.  322  (1903). 

West  Virginia.  —  McGraw  v. 
Baltimore  &  O.  R.  R.  Co.,  18  W.  Va. 
361,  41  Am.  Rep.  696  (1881). 

1  Denny  v.  New  York  Central 
R.  R.  Co.,  13  Gray  (Mass.),  481, 
74  Am.  Dec.  645  (1859). 
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plaintiff's  property,  resulting  from  a  subsequent  inevitable 
accident  which  was  the  proximate  cause  by  which  it  was 
produced.  It  is  to  the  latter  only  to  which  the  loss  sus- 
tained by  him  is  attributable." 

§  918.  Extreme  liability  according  to  other  authorities. 

But  the  many  cases  must  be  reckoned  with  which  hold 
that  liability  is  made  out  from  the  mere  fact  that  the  loss 
would  not  have  happened  but  for  the  negligent  delay.1 
In  a  recent  Iowa  case 2  the  carrier  was  held  liable  for  the 
loss  of  goods  destroyed  by  an  extraordinary  flood,  Mr. 
Justice  McClain  concluding  an  elaborate  opinion  thus: 
"Now,  while  it  is  true  that  the  defendant  could  not  have 
anticipated  this  particular  flood  and  could  not  have  fore- 
seen that  its  negligent  delay  in  transportation  would 
subject  the  goods  to  such  a  danger,  yet  it  is  now  apparent 
that  such  delay  did  subject  the  goods  to  the  danger,  and 
that  but  for  the  delay  they  would  not  have  been  des- 
troyed; and  defendant  should  have  foreseen,  as  any  rea- 
sonable person  could  foresee,  that  the  negligent  delay 
would  extend  the  time  during  which  the  goods  would 

1  Alabama.  —  Alabama    Gt.    So.  Missouri. — Davis  v.  Wabash,  St. 

Ry.  Co.  v.  Quarles  &  Co.,  145  Ala.  L.  &  P.  Ry.  Co.,  89  Mo.  340,  1  S. 

436,  40  So.  120,  117  Am.  St.  Rep.  W.    327    (1886),   practically   over- 

54,  5  L.  R.  A.  (N.  S.)  867  (1906).  ruled. 

Illinois. — Wald  v.  Pittsburg,  C:  Nebraska.  —  Wabash     Ry.    Co. 

C.  &  St.  L.  R.  R.  Co.,  162  111.  545,  v.  Sharpe,  76  Neb.  424,  107  N.  W. 

44  N.  E.  888,  35  L.  R.  A.  356,  53  758  (1906). 

Am.  St.  Rep.  332  (1896).  New  York—  Michaels    v.     New 

Kentucky—  Hernshem    Bros.    v.  York  C.  R.  R.  Co.,  30  N.  Y.  564, 

Newport  News  &  M.  V.  Co.,   18  86  Am.  Dec.  415  (1864). 

Ky.  Law  Rep.  227,  35  S.  W.  1115  Texas.— Texas  &  P.  Ry.  Co.  v. 

(1896).  Smissen,   31   Tex.   Civ.   App.  549, 

Minnesota.— Bibb    Broom    Corn  73  S.  W.  42  (1903). 

Co.  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  2  Green-Wheeler     Shoe     Co.     v. 

94  Minn.  269,  102  N.  W.  709,  69  Chicago,  R.  I.  &  P.  Co.,  130  Iowa, 

L.  R.  A.  509,  110  Am.  St.  Rep.  361  123,  106  N.  W.  498  (1906). 
(1905). 
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be  liable  in  the  hands  of  the  carrier  to  be  overtaken  by 
some  such  casualty,  and  would  therefore  increase  the 
peril  that  the  goods  should  be  thus  lost  to  the  shipper." 

§  919.  Negligence  contributing  to  the  catastrophe. 

It  may  also  be  pointed  out  briefly  that  when  the  negli- 
gence of  the  carrier  or  the  public  servant  is  a  contributing 
cause  in  the  final  loss,  the  carrier  will  be  held  liable  there- 
for. Thus  if  a  shipmaster  sets  forth  in  an  unseaworthy 
vessel  which  is  lost  in  a  storm  which  a  seaworthy  vessel 
would  probably  have  survived,  the  carrier  was  properly 
enough  held  liable.1  In  this  case  as  in  many  others,  the 
negligence  may  truly  be  said  to  be  a  cause  contributing 
to  the  final  catastrophe.2  In  another  case,  where  in  answer 
to  an  inquiry  by  a  consignee  for  his  goods  the  reply  was 
negligently  given  that  they  had  not  arrived,  the  carrier 
was  held  liable  for  their  subsequent  destruction  by  inevi- 
table accident.3  The  court  felt  that  the  carrier  might 
well  be  held  absolutely  liable  to  the  consignee  for  acci- 
dental loss  during  the  period  after  such  wrongful  refusal. 
And  indeed,  this  case  of  not  giving  over  the  goods  upon 
demand  is  practically  the  same  situation  as  that  of  de- 
viation where  the  goods  are  carried  in  contravention  of 
orders.4 

§  920.  Negligence  in  not  avoiding  the  catastrophe. 

However,  even  if  the  damage  is  apparently  caused  ex- 
clusively by  act  of  God,  nevertheless,  if  the  public  servant 
could  have  foreseen  the  catastrophe  in  time  to  have  pre- 
vented it,5  or  could  have  avoided  the  results  of  it  and 

1  Packard  v.  Taylor,  C.  &  Co.,  35  3  Stevens  v.  Boston  &  M.  R.  R. 
Ark.  402  (1880).  Co.,  1  Gray,  277  (1854). 

2  See  also  Davis  v.  Wabash,  St.  4  See  also  Railroad  v.  Kelly,  91 
L.  &  P.  Ry.  Co.,  89  Mo.  340,  1  S.  Tenn.  699  (1892). 

W.  327  (1886) .  •  United  States.— C  a  1  d  w  e  1 1  v. 

[809] 


§921 


PUBLIC  SERVICE  CORPORATIONS 


negligently  failed  to  do  so,  he  will  be  liable.1  This  is 
brought  out  in  two  well  known  United  States  Supreme 
Court  cases.  In  Express  Company  v.  Kountz  2  it  was 
pointed  out  that  if  the  carrier  chooses  the  route  which 
would  very  probably  expose  the  goods  to  capture  by  the 
enemy  it  will  be  liable  for  their  capture.  In  Railroad  Com- 
pany v.  Reeves  3  it  was  pointed  out  that  unless  the  carrier 
failed  to  exercise  whatever  care  was  practicable  to  remove 
the  goods  from  a  rising  flood  it  would  not  be  held  liable. 
These  cases  it  will  be  seen  are  entirely  consistent,  being  in 
effect  complementary. 

§  921.  Absolute  liability  the  result  of  deviation. 

It  is  generally  agreed  that  proof  of  deviation  and  loss 
concurrent  with  it  from  whatever  cause  arising  make  out 
a  case  of  liability  without  more.4  By  the  general  theory 


Southern  Express  Co.,  1  Flipp,  85, 
Fed.  Cas.  No.  2,303  (1866). 

Alabama. — Smith  v.  Western  Ry. 
of  Ala.,  91  Ala.  455,  8  So.  754,  11 
L.  R.  A.  619  (1891). 

Tennessee. — Express  Co.  v.  Jack- 
son, 92  Tenn.  326,  21  S.  W.  666 
(1893). 

Texas. — St.  Louis  Ry.  Co.  v. 
Bland  (Tex.  Civ.  App.),  34  S.  W. 
675  (1896). 

1  Georgia. — Savannah  Ry.  Co.  v. 
Commercial  Guana  Co.,    103   Ga. 
590,  30  S.  E.  555. 

Nebraska. — Black  v.  Chicago,  B. 
&  O.  R.  R.  Co.,  30  Neb.  197  (1890). 

New  York. — Wing  v.  New  York, 
etc.,  Ry.  Co.,  1  Hilton  (N.  Y.  C. 
P.),  235. 

Soitth  Carolina. — Ewart  v.  Street, 
2  Bailey  (S.  C.),  157,  23  Am.  Dec. 
131  (1831). 

2  8  Wall.   342,    19    L.    ed.    457 
(1869). 
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3 10  Wall.  176,  19  L.  ed.  909 
(1870). 

4  See: 

United  States. — The  Maggie  Ham- 
mond, 9  Wall.  435,  19  L.  ed.  773 
(1869). 

Connecticut. — Crosby  v.  Fitch,  12 
Conn.  410,  31  Am.  Dec.  745  (1838). 

Colorado.— Denver  &  R.  G.  R.  R. 
Co.  v.  De  Witt,  1  Colo.  App.  419, 
29  Pac.  824  (1892). 

Georgia. — Phillips  v.  Brigham, 
26  Ga.  617,  71  Am.  Dec.  227  (1889). 

Illinois. — Merchants'  D  i  s  p  a  tc  h 
Co.  v.  Kahn,  76  III.  520  (1875). 

Indiana. — Powers  v.  Davenport, 
7  Blackf.  497,  43  Am.  Dec.  100 
(1845). 

Kansas. — Chicago  &  Gt.  W. 
Ry.  Co.  v.  Dunlap,  71  Kan.  (',7, 
80  Pac.  34  (1905). 

Iowa. — Stewart  v.  Merchants' 
Dispatch  Transp.  Co.,  47  Iowa,  229 
(1877). 
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taken  in  this  chapter  this  liability  is  not  based  upon  negli- 
gence in  the  conduct  of  the  undertaking,  nor  do  the  cases 
require  proof  of  negligence.  The  mere  fact  of  deviation 
is  essentially  a  wrong  in  itself,  as  it  constitutes  a  repudia- 
tion of  the  arrangement  under  which  the  carrier  was 
authorized  to  act.  It  has  in  fact  never  been  an  issue  in 
any  case  of  liability  for  deviation,  whether  the  loss  was 
directly  or  remotely  caused  by  deviation.  The  carrier 
is  unhesitatingly  held  liable,  even  when  the  act  of  God 
or  the  king's  enemies  is  the  plain  cause  of  the  loss.  The 
explanation  of  this  rule  making  the  carrier  who  has  devi- 
ated from  his  undertaking  liable  at  all  events  thereafter, 
is  the  peculiar  liability  for  improper  intermeddling.  Any 
bailee  is  regarded  by  the  law  as  absolutely  liable  for  any 
loss  happening  in  the  period  after  his  intermeddling.  As 
this  intermeddling  makes  the  whole  performance  there- 
after fundamentally  different,  this  absolute  liability  should 
persist  until  the  goods  are  finally  delivered.  And  very 
probably  this  is  the  law,  although  some  doubts  may  be 
entertained  after  reading  the  opinions  in  the  leading 
cases. l 

Massachusetts. — Simkins  v.  Nor-  Co.,  45  N.  Y.  514,  6  Am.  Rep.  124 

wich  &  N.  L.  Stb.  Co.,   11  Cush.  (1871). 

102  (1853).  Note  the  decisions  in   Thorley, 

Mississippi. — Bennet  v.  Byram,  Ltd.,  v.  Orchis  S.S.  Co.,  Ltd.  (1907), 

38  Miss.  17,  75  Am.  Dec.  90  (1859).  1  K.  B.  660,  and  in  Galveston  &  H. 

New  York.— White  v.  Ashton,  51  Ry.   Co.   v.   Allison,   59  Tex.   193 

N.  Y.  280  (1873).  (1883). 

Pennsylvania. — Empire     Transp.  See  the  analogy  drawn  in  Wald 

Co.   v.   Wallace,   68   Pa.   St.   302,  v.  Pittsburg,  C.,  C.  &  St.  L.  R.  R. 

8  Am.  Rep.  178  (1871).  Co.,  162  111.  545,  44  N.  E.  888,  35 

South  Dakota.— Church   v.    Chi-  L.  R.  A.  356,  53  Am.  St.  Rep.  332 

cago,  M.  &  St.  P.  Ry.  Co.,  6  S.  D.  (1896);  and  in  Bibb  Broom  Corn 

235,  60  N.  W.  854,  26  L.  R.  A.  616  Co.  v.  Atchison,  T.  &  S.  F.  Ry.  Co., 

(1894).  94  Minn.  269,  102  N.  W.  709,  69 

1  See  the  dicta  in  Davis  v.  Gar-  L.  R.  A.  509,  110  Am.  St.  Rep.  361 

rett,  6  Bingham,  716  (1830),  and  (1905). 

in  Maghee  Camden  &  A.  R.  R.  Tr.  But  note  the  distinctions  made 
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§  922.  Absolute  liability  when  special  contract. 

In  the  last  place,  it  should  be  stated  that  where  the 
carrier  has  made  an  express  contract  to  carry  and  deliver 
within  a  specified  time,  he  is  bound  to  fulfill  his  contract.1 
Nothing  will  excuse  him,  and  he  is  liable  for  any  delay, 
no  matter  from  what  cause  it  may  have  arisen.2  There 
is  nothing  remarkable  in  holding  that  one  who  makes  a 
contract  must  perform  it  at  his  peril,  notwithstanding 
good  explanations.  A  carrier  need  not  make  any  special 
contract,  but  may  insist  upon  taking  the  goods  under  his 
common-law  liability,  or  not  at  all.  Then  his  common- 
law  excuses  will  be  available;  but  if  he  actually  contracts 
he  has  no  more  excuses  than  any  other  contractor. 


in  Rogers  v.  Missouri  Pacific  Ry. 
Co.,  75  Kan.  222,  88  Pac.  885,  10 
L.  R.  A.  (N.  S.)  658  (1907),  and  in 
Extinguisher  Co.  v.  Railroad  Co., 
137  N.  C.  278,  49  S.  E.  208  (1904). 

'See: 

Arkansas. — Cantwell  v.  Pacific 
Express  Co.,  58  Ark.  487,  25  S.  W. 
503  (1894). 

Illinois. — Chicago  &  A.  R.  R.  Co. 
v.  Thrapp,  5  111.  App.  502  (1880). 

Iowa. — ;See  Stoner  v.  Chicago  Gt. 
W.  Ry.  Co.,  109  Iowa,  551  (1899). 

Massachusetts. — Torrell  v.  Gage, 
4  Allen,  245  (1862). 

Missouri. — Collier  v.  Swinney,  16 
Mo.  484  (1852). 

Michigan. — Rudell  v.  Ogdens- 
burg  Transit  Co.,  117  Mich.  568 
(1898). 

New  York. — Harmony  v.  Bing- 
ham,  1  Duer  N.  Y.  209,  62  Am. 
Dec.  142  (1852). 

2  United  Slates. — The  Harriman, 
9  Wall.  161,  19  L.  ed.  629  (1869). 

Alabama. — Baxley  v.  Tallahassee 
&  M.  R.  R.  Co.,  128  Ala.  183,  29 
So.  451  (1900). 
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Indiana. — Pittsburg,  C.,  C.  & 
St.  L.  Ry.  Co.  v.  Racer,  10  Ind. 
App.  503,  37  N.  E.  280,  38  N.  E. 
186  (1894). 

Iowa. — Wood  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  68  Iowa,  491,  56 
Am.  Rep.  861  (1886). 

Missouri. — Currell  v.  Hannibal 
&  St.  J.  Ry.  Co.,  97  Mo.  App.  93, 
71  S.  W.  113  (1902). 

New  Hampshire. — Deming  v. 
Grand  Trunk  R.  R.  Co.,  48  N.  H. 
455,  2  Am.  Rep.  267  (1869). 

North  Carolina. — McAbsher  v. 
Richmond  &  D.  R.  R.  Co.,  10S 
N.  C.  344,  12  S.  E.  892  (1891). 

South  Carolina. — M  a  t  h  i  s  v. 
Southern  Ry.  Co.,  65  S.  C.  271,  43 
S.  E.  684,  61  L.  R.  A.  824  (1902). 

Tennessee. — Southern  Ry.  Co.  v. 
Deakins,  107  Tenn.  522,  64  S.  W. 
477  (1901). 

Texas. — International  &  B.  N. 
R.  R.  Co.  v.  Young  (Tex.  Civ. 
App.),  28  S.  W.  819  (1894);  Tox.-w 
&  P.  Ry.  Co.  v.  Shawnee  Cotton 
Oil  Co.  (Tex.  Civ.  App.),  118  S.  W. 
776  (1909). 
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§  930.  Extent  of  duty  to  protect. 

All  proprietors  of  public  services  who  have  persons  or 
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property  in  their  charge  are  bound  to  use  their  utmost 
efforts  to  protect  them  and  safeguard  them.  As  will  be 
pointed  out  later,  the  carrier  as  to  goods  and  the  inn- 
keeper as  to  baggage,  are  liable  in  many  instances  for 
injuries  done  to  the  property  in  their  charge  notwith- 
standing their  utmost  efforts;  but  as  to  their  passengers 
and  guests  they  owe  no  further  duty  than  the  rule  just 
stated.  The  rule  requiring  protection  is  not  necessarily 
limited  to  carriers  and  innkeepers,  although  almost  all  the 
cases  upon  the  subject  come  from  these  departments. 
But  the  application  of  this  law  is  necessarily  confined  to 
the  services  where  the  patrons  and  their  belongings  are 
taken  in  charge.  Such  is  the  case  of  passengers  in  sleeping 
cars  and  even  of  patrons  in  telegraph  offices;  and  there 
are  modern  cases  extending  the  rule  requiring  peculiar 
protection  to  such  businesses. 

Topic  A.  Proper  Protection  of  Patrons 

§  931.  Duty  to  care  for  patrons. 

Of  the  general  obligations  to  protect  those  with  whom 
the  proprietors  are  having  business  relations  there  can 
be  no  doubt.  In  a  recent  case  1  where  a  patron  who  had 
come  to  a  telegraph  office  to  send  a  message  was  insulted, 
the  opinion  was  prefaced  by  these  generalizations:  "One 
of  the  great  requirements  which  the  government  demands 
of  every  institution  impressed  with  a  public  interest— 
and  one  which  is  thrown  over  every  citizen  as  a  great  and 
protective  shield — is  the  duty  to  act  impartially  with  all. 
They  are  under  obligations  to  extend  their  facilities  to 
all  persons,  on  equal  terms,  who  are  willing  to  comply 
with  their  reasonable  regulations,  and  to  make  such  com- 
pensation as  is  exacted  from  others  in  like  circumstances. 

1  Dunn  v.  Western  Union  Tele-      graph  Co.,  2  Ga.  App.  845,  59  S.  E. 

189  (1908). 
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From  this  principle,  universally  recognized,  springs  the 
corollary  that  all  such  persons,  natural  and  artificial, 
shall  afford  to  such  members  of  the  public,  as  have  occa- 
sion to  transact  with  them  business  of  the  nature  they 
are  holding  themselves  out  as  being  accustomed  to  do, 
safe  and  decent  access  to  the  places  opened  up  for  the 
transaction  of  the  business  in  question.  This  safety  does 
not  mean  mere  physical  safety;  nor  this  decency  mere 
absence  of  obscenity,  but  by  the  employment  of  the  ex- 
pression safe  and  decent  access  it  is  intended  to  connote 
also  the  notion  of  freedom  from  abuse,  humiliation,  insult, 
and  other  unbecoming  and  disrespectful  treatment.  A 
member  of  the  public  is  not  to  be  deterred  from  transact- 
ing or  offering  to  transact  business  which  the  law  compels 
a  telegraph  company  to  accept  impartially  from  every 
person,  by  reason  of  the  fact  that  he  cannot  enter  the 
public  office  without  being  subjected  to  insult  or  personal 
affront."  l 

§  932.  Extent  of  duty  to  care  for  patrons. 

This  duty  of  safeguarding  and  protecting  passengers 
varies  according  to  the  passenger's  apparent  need  of  the 
same.  The  carrier  is  bound  to  warn  all  passengers  of 
injuries  likely  to  arise  from  the  carrier's  method  of  doing 
business  which  are  known  to  the  carrier  and  possibly 
unknown  to  the  passenger.2  But  he  is  not  bound  to  warn 
him  of  risks  which  should  be  apparent  to  any  reasonable 
man.3  For  example,  it  is  not  the  duty  of  the  carrier  to 

1  Likewise    those    coming    to    an      Co.   v.    Winters,    175   111.    293,    51 
express  office  are  entitled  to  proper      N.  E.  901  (1898). 

treatment.  Richberger  v.  Ameri-  New  Jersey. — Whalen  v.  Con- 
can  Exp.  Co.,  73  Miss.  161,  18  So.  solidated  Traction  Co.,  61  N.  J.  L. 
922,  55  Am.  St.  Rep.  522,  31  L.  R.  606,  40  Atl.  645,  41  L.  R.  A.  836, 
A.  390  (1895).  68  Am.  St.  Rep.  723  (1898). 

2  See,  for  example:  3  See,  for  example: 

Illinois. — Chicago  &  Alton  R.  R.          Michigan. — Werbowlsky    v.    Ft. 
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awaken  passengers  upon  their  arrival  at  their  stations,1 
except  in  'the  case  of  the  proprietor  of  a  sleeping  car  whose 
undertaking  obviously  includes  this  service.2  As  to 
whether  the  carrier  need  announce  stations  there  is  con- 
siderable conflict  of  authority.3  It  will  depend  doubtless 
upon  the  established  custom  in  that  regard;  but  at  all 
events  such  a  custom  once  established  must  not  be  de- 
parted from  in  a  particular  case.  It  should  be  added 
that  even  in  the  case  where  the  passenger  is  receiving  from 
the  employe's  of  the  company  assistance  which  could  not 
have  been  demanded  by  the  passenger  as  of  right,  the  com- 
pany will  be  held  liable  for  any  negligence  while  extend- 
ing such  assistance.4 

§  933.  Special  care  in  particular  cases. 

The  amount  of  care  required  in  giving  proper  protection 
depends  obviously  upon  the  particular  circumstances. 
Thus  special  care  must  be  given  to  women,5  and  still 


Wayne  &  E.  Ry.  Co.,  86  Mich.  236, 
48  N.  W.  1097,  24  Am.  St.  Rep.  120 
(1891). 

Missouri. — Miller  v.  St.  Louis  R. 
R.  Co.,  5  Mo.  App.  471  (1878). 

1  See,  for  example: 

Michigan. — Nichols  v.  Chicago  & 
W.  M.  Ry.  Co.,  90  Mich.  203,  51 
N.  W.  364  (1892). 

Texas. — Missouri,  K.  &  T.  Ry. 
Co.  v.  Kendrick  (Tex.  Civ.  App.), 
32  S.  W.  42  (1895). 

2  See,  for  example: 

Alabama. — Pullman  Co.  v.  Lutz, 
154  Ala.  517,  45  So.  675,  14  L.  R.  A. 
(N.  S.)  907  (1908). 

Kentucky. — Kentucky  Central 
Ry.  Co.  v.  Riddle,  17  Ky.  L.  Rep. 
1363,  34  S.  W.  904  (1896). 

Texas.— Pullman  P.  C.  Co.  v. 
Smith,  79  Tex.  468,  14  S.  W.  993, 
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13  L.  R.  A.  215,  23  Am.  St.  Rep. 
356  (1891). 

Wisconsin. — McKeon  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  94  Wis. 
477,  69  N.  W.  175,  35  L.  R.  A.  252, 
59  Am.  St.  Rep.  910  (1896). 

3  See,  for  example: 

New  York. — Mearns  v.  Central 
R.  R.  of  N.  J.  Co.,  163  N.  Y.  108, 
57  N.  E.  292  (1900). 

Texas.— Houston  &  T.  C.  Ry. 
Co.  v.  Goodyear,  28  Tex.  Civ.  App. 
206,  66  S.  W.  862  (1902). 

4  See,  for  example : 

Alabama. — Williams  v.  Louisville 
&  N.  Ry.  Co.,  150  Ala.  324,  43  So. 
576,  10  L.  R.  A.  (N.  S.)  413  (1907). 

Texas. — Missouri  Pacific  Ry.  Co. 
v.  Wortham,  73  Tex.  25,  10  S.  W. 
741,  3  L.  R.  A.  368  (1889). 

6  See,  for  example: 
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more  perhaps  to  children  unaccompanied.1  If  incapaci- 
tated persons  are  accepted  without  attendants  they  must 
be  assisted,2  and  infirm  persons  should  be  given  special 
attention.3  Those  who  are  taken  ill  upon  a  journey  must 
be  cared  for  until  they  can  be  disposed  of  safely.4  And 


Alabama. — Batton  v.  So.  &  No. 
Alabama  R.  R.  Co.,  77  Ala.  591, 
54  Am.  Rep.  80  (1884). 

Colorado. — Pullman  Palace  Car 
Co.  v.  Barker,  4  Colo.  344,  34  Am. 
Rep.  89  (1878). 

Missouri. — Craker  v.  Chicago  & 
N.  W.  Ry.  Co.,  36  Wis.  657,  7  Am. 
Rep.  504  (1875). 

But  if  a  woman  carrying  a  child 
is  attended  by  friends,  the  carrier 
may  be  justified  in  relying  upon 
them  to  furnish  necessary  assist- 
ance in  entering  car.  St.  Louis,  I. 
M.  &  So.  Ry.  Co.  v.  Green,  85  Ark. 
117,  107  S.  W.  168,  14  L.  R.  A. 
(N.  S.)  1148  (1908). 

1  See,  for  example: 
Minnesota. — Jackson  v.  St.  Paul 

City  Ry.  Co.,  74  Minn.  48,  76  N. 
W.  956  (1898). 

New  York. — Sheridan  v.  Brook- 
lyn City  &  N.  R.  R.  Co.,  36  N.  Y. 
39,  93  Am.  Dec.  490  (1867). 

Pennsylvania. — Pittsburg  &  M. 
Pass.  Ry.  Co.  v.  Caldwell,  74  Pa. 
St.  421  (1873). 

2  See,  for  example : 
Minnesota. — Groom   v.    Chicago, 

M.  &  St.  P.  Ry.  Co.,  52  Minn.  296, 
53  N.  W.  1128,  18  L.  R.  A.  602, 
38  Am.  St.  Rep.  557  (1893). 

Mississippi. — New  Orleans,  J. 
&  Gt.  No.  R.  R.  Co.  v.  Statham, 
42  Miss.  607,  97  Am.  Dec.  478 
(1869). 

And  see  Brady  v.  Springfield 
Traction  Co.  (Mo.  App.),  124  S. 

52 


W.  1070  (1910).  But  see  Louis- 
ville, N.  &  Gt.  So.  R.  R.  Co.  v. 
Fleming,  14  Lea  (Tenn.),  128 
(1884). 

3  Mississippi. — Sevier   v.    Vicks- 
burg  &  M.  R.  R.  Co.,  61  Miss.  8, 
48  Am.  Rep.  74  (1883). 

North  Dakota. — Haug  v.  Gt. 
Northern  Ry.  Co.,  8  N.  D.  23,  77 
N.  W.  97,  42  L.  R.  A.  664,  73  Am. 
St.  Rep.  727  (1898). 

4  District   of   Columbia. — Lemont 
v.   Washington  &   G.   Ry.   Co.,    1 
Mackay,    180,    47   Am.   Rep.   238 
(1881). 

Georgia. — Central  of  Ga.  Ry. 
Co.  v.  Madden,  69  S.  E.  165  (1910). 

Kansas. — Atchison,  T.  &  S.  F. 
R.  R.  Co.  v.  Weber,  33  Kan.  543, 
6  Pac.  877,  52  Am.  Rep.  543  (1885). 

Louisiana. — Conolly  v.  Crescent 
City  R.  R.  Co.,  41  La.  Ann.  57,  5 
So.  259,  17  Am.  St.  Rep.  389,  3 
L.  R.  A.  133  (1889). 

Massachusetts. — Connors  v.  Cu- 
nard  S.  S.  Co.,  204  Mass.  310,  90 
N.  E.  601,  26  L.  R.  A.  (N.  S.)  171 
(1910),  semble. 

Ohio. — Railway  Co.  v.  Salzman, 
52  Ohio  St.  558,  40  N.  E.  891,  31 
L.  R.  A.  261  (1895). 

P ennsylvani a. — McHugh  v. 
Schlosser,  159  Pa.  St.  480,  28  Atl. 
291,  23  L.  R.  A.  574,  39  Am.  St. 
Rep.  699  (1894),  innkeeper. 

Texas.— Gulf,  T.,  S.  F.  Ry.  Co.  v. 
Coopwood  (Tex.  Civ.  App.),  96 
S.  W.  102  (1906). 
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even  drunken  persons  cannot  be  ejected  where  it  would 
apparently  not  be  safe  to  do  so.1  The  difference  between 
general  undertaking  and  special  undertaking  may  again 
be  emphasized  in  these  cases.  A  common  carrier  by  his 
general  profession  must  take  women  and  cripples,  although 
the  care  he  must  take  of  them  will  be  greater  than  usual. 
Without  special  undertaking  a  carrier  need  not  accept 
sick  persons  or  intoxicated  persons  as  passengers,  but  if 
he  does  so  he  must  give  them  the  special  care  which  he 
is  held  to  become  bound  to  give  them  by  voluntarily 
taking  them  in  charge. 

§  934.  Disposition  of  dangerous  persons. 

Insane  passengers  must  be  so  restrained  that  they  will 
not  injure  others,2  if  such  injury  is  to  be  reasonably  antici- 

S.  W.  1051,  23  Ky.  L.  Rep.  2341, 
56  L.  R.  A.  580  (1902). 

Maine. — Robinson  v.  Rockland, 
T.  &  C.  St.  Ry.  Co.,  87  Me.  387, 
32  Atl.  994,  29  L.  R.  A.  530  (1895). 

Massachusetts. — Hudson  v.  Lynn 
&  Boston  R.  R.  Co.,  178  Mass.  64, 
59  N.  E.  647  (1901). 

Michigan. — Strand  v.  Chicago 
&  W.  Ry.  Co.,  67  Mich.  380,  34 
N.  W.  712  (1887). 

Missouri. — Eads  v.  Metropoli- 
tan Ry.  Co.,  43  Mo.  App.  536 
(1891). 

New  Hampshire. — Edgerly  v.  Un- 
ion St.  Ry.  Co.,  67  N.  H.  312,  36 
Atl.  558  (1892). 

New  York. — People  v.  Caryl,  3 
Park  Cr.  326  (1857). 

Texas.— Paris  &  G.  N.  Ry.  Co. 
v.  Robinson  (Tex.  Civ.  App.),  114 
S.  W.  658  (1908). 

West  Virginia. — Fisher  v.  West 
Virginia  Co.,  42  W.  Va.  183,  24 
S.  E.  570,  33  L.  R.  A.  69  (1896). 

2  See  particularly: 


1  Alabama. — Johnson  v.  Louis- 
ville &  N.  R.  R.  Co.,  104  Ala.  241, 
16  So.  75,  53  Am.  St.  Rep.  39  (1893). 

Arkansas. — Price  v.  St.  Louis,  I. 
M.  &  So.  Ry.  Co.,  75  Ark.  479, 
88  S.  W.  575,  112  Am.  St.  Rep. 
79  (1905). 

District  of  Columbia. — Converse 
v.  Washington  &  G.  R.  R.  Co.,  2 
MacAr.  504  (1876). 

Georgia. — Peavy  v.  Georgia  R. 
R.  &  Banking  Co.,  81  Ga.  485,  8 
S.  E.  70,  12  Am.  St.  Rep.  334 
(1888). 

Illinois. — Chicago  City  Ry.  Co. 
v.  Pelletier,  134  111.  120,  24  N.  E. 
770  (1890). 

Indiana. — Cincinnati,  I.,  St.  L. 
&  C.  R.  R.  Co.  v.  Cooper,  120  Ind. 
469,  22  N.  E.  340,  16  Am.  St.  Rep. 
334,  6  L.  R.  A.  241  (1889). 

Kansas. — Atchison,  T.  &  S.  F. 
R.  R.  Co.  v.  Weber,  33  Kan.  543, 
6  Pac.  877,  52  Am.  Rep.  543  (1885). 

Kentucky. — Chesapeake  &  O.  Ry. 
Co.  v.  Saulsberry,  112  Ky.  915,  66 
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pated.  And  if  a  case  of  contagious  disease  is  discovered, 
precautions  for  safe  keeping  of  other  passengers  may  be 
taken.1  But  the  carrier  is  as  before  only  bound  to  use 
due  diligence.  Moreover,  it  is  the  duty  of  the  carrier  to  use 
the  utmost  care  to  protect  passengers  from  the  violence 
of  other  passengers  who  are  2  intoxicated  or  disorderly.3 
But  even  in  ejecting  such  undesirable  passengers,  due  care 
must  be  taken  to  avoid  injuring  them,  and  if  they  are 
unable  to  take  care  of  themselves,  they  must  be  set  down 
in  a  reasonably  safe  place,  or  else  the  company  may  be 
liable. 

Topic  B.  Liability  for  Injuries  Caused  by  Its  Own  Servants 

§  935.  Duty  to  protect  passenger. 

The  clearest  examples  of  the  duty  to  protect  are  the 
cases  holding  the  railroads  liable  for  assault  upon  pas- 
sengers by  its  employes.  The  stringent  general  rule  is  well 
established  that  the  company  is  responsible  for  such  as- 
saults 4  on  passengers  while  the  employe's  are  on  duty, 

United    States.— Meyer    v.     St.  et  Co.  v.  White,  99  Tenn.  256,  41 

Louis,  I.  M.  &  So.  Ry.  Co.,  54  Fed.  S.  W.  583,  38  L.  R.  A.  427  (1897). 

116,  4  C.  C.  A.  221  (1893).  See  generally,  §  629,  supra. 

Kentucky. — Louisville    &    N.    R.  3  See  particularly: 

R.  Co.  v.  Logan,  88  Ky.  323,   10  Kansas.— Atchison,   T.    &    S.   F. 

S.  W.  655,  21  Am.  St.  Rep.  332,  3  Ry.  Co.  v.   Weber,  33  Kan.  543, 

L.  R.  A.  80  (1889).  6  Pac.  877,  52  Am.  Rep.  543  (1885). 

See  generally,  §  639,  supra.  Massachusetts. — Hudson  v.  Lynn 

1  Alabama.— Pullman  P.   C.   Co.  &  B.  R.  R.  Co.,  178  Mass.  64,  59 
v.  Krauss,  145  Ala.  395,  40  So.  398,  N.  E.  647  (1901). 

4  L.  R.  A.  (N.  S.)  103  (1906).  See  generally,  §632,  supra. 

Wisconsin. — Walsh    v.    Chicago  4  See,  for  example : 

M.  &  St.  P.  Ry.  Co.,  42  Wis.  23,  24  United    States.— Lake    Shore    & 

Am.  Rep.  376  (1877).  M.  S.  Ry.  Co.  v.  Prentice,  147  U.  S. 

See  generally,  §  631,  supra.  101,  37  L.  ed.  97,  13  Sup.  Ct.  261 

2  See  particularly:  (1893). 

Minnesota. — Lucy  v.  Chicago  Gt.  Alabama. — Birmingham  Ry.  & 

W.  R.  R.  Co.,  64  Minn.  7,  31  L.  R.  E.  Co.  v.  Baird,  130  Ala.  334,  30 

A.  551,  65  N.  W.  944  (1896).  So.  456,  54  L.  R.  A.  752,  89  Am. 

Tennessee.— West  Memphis  Pack-  St.  Rep.  43  (1900). 
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although  the  violence  may  have  no  apparent  relation  to 
the  conduct  of  the  business.  In  the  law  of  private  rela- 
tions when  the  assault  is  committed  by  a  servant  out  of 
personal  spite  or  in  a  frolic  of  his  own,  many  authorities 
hold  that  the  master  is  not  liable.  But  practically  all 
the  cases  as  to  public  employment  hold  the  company  lia- 
ble for  its  failure  to  protect  its  patrons  from  all  assaults 
whatsoever  by  any  employe"  whatever.  And  insults  l  di- 
rected against  a  passenger  by  a  servant,  also  subject  the 
railroad  to  liability.  Although  for  mere  insults  not  pub- 
lished no  liability  would  normally  be  recognized  in  private 
relations,  still  a  wrong  is  worked  out  in  this  case  from  the 
failure  of  the  company  to  perform  its  duty  to  protect  the 
passenger  from  insult. 


Georgia. — Savannah,  F.  &  W. 
Ry.  Co.  v.  Quo,  103  Ga.  125,  29  S. 
E.  607,  40  L.  R.  A.  483,  68  Am. 
St.  Rep.  85  (1897). 

Indiana. — Indianapolis  P.  &  C. 
Ry.  Co.  v.  Anthony,  43  Ind.  183 
(1873). 

Kentucky. — Louisville  &  N.  R. 
R.  Co.  v.  Ballard,  85  Ky.  307,  3  S. 
W.  530,  7  Am.  St.  Rep.  600  (1887). 

Maryland. — Baltimore  &  O.  R. 
R.  Co.  v.  Barger,  80  Md.  23,  30 
Atl.  560,  26  L.  R.  A.  220,  45  Am. 
St.  Rep.  319  (1894). 

Massachusetts. — Coleman  v.  New 
York  &  N.  H.  R.  R.  Co.,  106  Mass. 
160  (1870). 

Maryland. — Baltimore  &  O.  R. 
R.  Co.  v.  Blocher,  27  Md.  277 
(1867). 

New  York. — Dwinelle  v.  New 
York  Central  &  H.  R.  R.  R.  Co., 
120  N.  Y.  117,  24  N.  E.  319,  8  L. 
R.  A.  224,  17  Am.  St.  Rep.  611 
(1890). 

North  Carolina. — White  v.  Nor- 
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folk  &  S.  R.  R.  Co.,  115  N.  C.  631, 
20  S.  E.  191,  44  Am.  St.  Rep.  489 
(1894). 

Ohio. — Passenger  R.  R.  Co.  v. 
Young,  21  Ohio  St.  518,  8  Am.  Rep. 
78  (1871). 

Pennsylvania. — Pennsylvania  R. 
R.  Co.  v.  Vandiver,  42  Pa.  St.  365, 
82  Am.  Dec.  520  (1862). 

Virginia.— Norfolk  &  W.  R.  R. 
Co.  v.  Anderson,  90  Va.  1,  17  S.  E. 
757,  44  Am.  St.  Rep.  884  (1893). 

Wisconsin. — Craker  v.  Chicago 
&  N.  W.  Ry.  Co.,  36  Wis.  657,  17 
Am.  St.  Rep.  504  (1875). 

1  See,  for  example: 

Illinois.— Chicago,  B.  &  Q.  R.  R. 
Co.  v.  Griffin,  68  111.  499  (1873). 

Maine. — Goddard  v.  Grand 
Trunk  Ry.  Co.,  57  Me.  202,  2  Am. 
St.  Rep.  39  (1869). 

M  is  sour  i. — McGinnis  v.  Mis- 
souri Pac.  Ry.  Co.,  21  Mo.  App. 
399  (1886). 

New  York. — Gillespie  v.  Brook- 
lyn Heights  R.  R.  Co.,  178  N.  Y. 
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§  936.  Obligation  to  protect  guest. 

The  situation  is  substantially  the  same  in  innkeeping 
as  in  passenger  carriage  and  the  same  general  principles 
should  apply;  but  there  is  upon  this  matter  a  notable 
conflict  of  authority.  It  would  seem  that  since  his  serv- 
ants are  provided,  among  other  things,  for  the  purpose 
of  protecting  guests,  every  injury  inflicted  upon  the  guest 
by  a  servant,  either  intentionally  or  negligently,  is  a 
breach  of  his  duty  of  protection,  and  should  render  the 
innkeeper  liable  to  the  guest.1  The  innkeeper's  duty, 
the  breach  of  which  by  his  servant  causes  the  injury,  is 
not  the  negative  duty  not  to  assault  the  guest,  but  the  af- 
firmative duty  to  protect  him  from  assault.  The  servant, 
in  assaulting  the  guest,  is  the  one  committing  the  battery ; 
but  he  is  at  the  same  time  causing  a  breach  of  the  obliga- 
tion of  protection  which  rests  on  the  innkeeper,  and  which 
the  servant  has  himself  been  employed  to  carry  out.  To 
put  an  extreme  case,2  an  innkeeper  would  certainly  be 
liable  who  continued  to  receive  guests  without  notifying 
them  that  there  was  a  guest  in  the  house  stricken  with 
smallpox.  But  these  principles  have  not  been  accepted 
by  all  courts.  In  a  California  case,3  for  example,  it  was 
held  that  while  the  innkeeper  must  employ  careful  serv- 


347,  70  N.  E.  857,  66  L.  R.  A.  618, 
102  Am.  St.  Rep.  503  (1904). 

Tennessee. — Knoxville  Traction 
Co.  v.  Lane,  103  Tenn.  376,  53 
S.  W.  557,  46  L.  R.  A.  549  (1899). 

Texas.— Missouri,  K.  &  T.  Ry. 
Co.  v.  Kendrick  (Tex.  Civ.  App.), 
32  S.  W.  42  (1895). 

Wisconsin. — Craker  v.  Chicago 
&  N.  W.  Ry.  Co.,  36  Wis.  657,  17 
Am.  Rep.  504  (1875). 

1  Minnesota. — Curran  v.  Olson, 
88  Minn.  307,  92  N.  W.  1124,  60 
L.  R.  A.  733,  97  Am.  St.  Rep.  517 
(1903). 


Missouri. — Overstreet  v.  Moser, 
88  Mo.  App.  72  (1901). 

Nebraska. — Clancy  v.  Barker,  71 
Neb.  83,  98  N.  W.  440,  69  L.  R.  A. 
642,  115  Am.  St.  Rep.  559  (1904). 

Pennsylvani a. — Rommel  v. 
Schambacher,  120  Pa.  St.  579,  11 
Atl.  779,  6  Am.  St.  Rep.  732  (1887). 

2  Gilbert  v.   Hoffman,  66  Iowa, 
205,  23  N.  W.  632,  55  Am.  Rep.  263 
(1885). 

3  Rahmel  v.  Lehndorff,  142  Cal. 
681,  76  Pac.  659,  65  L.  R.  A.  88, 
100  Am.  St.  Rep.  154  (1904). 
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ants,  and  would  be  liable  for  negligence  in  employing  his 
servants,  and  would  furthermore  be  liable  if  he  personally 
stood  by  and  saw  his  servant  injure  a  guest,  yet  he  could 
not  be  held  liable  for  an  assault  by  his  servant  on  a  guest 
in  the  absence  of  personal  negligence.  The  innkeeper's 
responsibility,  the  court  said,  is  distinguishable  from  that 
of  the  carrier.  There  are  other  cases  to  the  same  effect,1 
based  upon  this  idea  that  as  the  control  of  the  innkeeper 
over  his  guests  is  not  so  intimate  as  that  of  a  carrier  he 
is  not  obliged  to  answer  for  their  protection  to  the  same 
extent.  These  must  be  regarded  as  ill-considered  deci- 
sions. The  obligation  of  the  carrier  and  of  the  innkeeper 
in  this  respect  should  be  placed  on  the  same  ground. 

§  937.  Blameworthiness  must  be  shown. 

To  hold  a  public  servant  for  failure  to  protect  his  pa- 
trons as  he  has  professed  to  do,  is  not  to  impose  upon  those 
who  conduct  these  services  the  responsibility  of  an  insurer 
of  the  safety  of  the  patrons.  Some  one  concerned  in 
rendering  the  service  must  be  found  to  be  to  blame  for 
the  injury  complained  of.  The  duty  is  to  protect  from 
such  injurious  acts  as  the  proprietor  may  fairly  be  held 
responsible  for.  A  rather  recent  case  2  well  illustrates  this. 
A  passenger  was  injured  by  the  accidental  falling  of  a 
brakeman  upon  her;  but  the  court  found  no  ground  for 
holding  the  railroad  liable.  "The  declaration  is  founded 
on  the  careless  and  negligent  manner  in  which  the  brake- 
man discharged  his  duty,  and  the  only  two  questions  in 
the  case  to  be  determined  upon  this  motion  are — First, 
whether  the  company  failed  to  discharge  the  duty  which 
it  owed  to  the  plaintiff  as  a  passenger;  and,  second,  whether 

1  Clancey  v.  Barker,  131  Fed.  161,  also  Goodloe  v.  Memphis  &  C.  R. 
66  C.  C.  A.  469,  69  L.  R.  A.  653  R.  Co.,  107  Ala.  233,  18  So.  166,  29 
(1904).  L.  R.  A.  729,  54  Am.  St.  Rep.  67 

2  Skinner  v.  Atchison,  T.  &  S.  F.  (1894). 
Ry.  Co.,  39  Fed.  188  (1889).    See 

[822] 


PROTECTION  OWED  DURING  PERFORMANCE      [  §  938 


the  brakeman  was  negligent  in  the  discharge  of  the  duty 
committed  to  his  care."  The  defendant  owed,  the  court 
held,  care  and  protection  to  the  plaintiff, — such  care  and 
protection  as,  in  the  ordinary  management  and  operation 
of  trains,  the  highest  degree  of  skill  and  care  could  exercise 
properly  to  protect  her.  But  it  appeared  that  the  brake- 
man was  in  no  way  to  blame  for  his  slipping;  and  hence 
the  railroad  was  held  not  liable.  * 

§  938.  Bases  of  liability  for  unauthorized  injury. 

Practically  all  the  cases  hold  that  those  who  have  en- 
gaged themselves  in  a  public  service  where  people  are  in 
their  charge  are  liable  to  a  greater  extent  for  injury  to 
such  persons  than  those  engaged  in  a  private  business 
would  be  under  similar  circumstances.  This  is  sometimes 
spoken  of  as  exceptional;  but  as  a  matter  of  fact  the  ap- 
parently extreme  liability  of  the  public  company  in  such 
cases  is  part  of  the  general  duty  to  protect  those  in  its 
charge.  This  extends  to  outrageous  action  by  the  em- 
ploye" of  a  public  servant  against  those  whom  it  is  the 
duty  of  the  public  company  to  protect,  as  well  as  to  all 
other  defaults  in  this  respect.2  Indeed,  it  may  help  in 


1  That  the  assault  by  the  em- 
ploy6  was  provoked  by  the  pas- 
sengers is  generally  held  no  ex6use. 
See,  for  example: 

Illinois. — Chicago  &  Eastern  R. 
R.  Co.  v.  Flexman,  103  111.  546,  42 
Am.  Rep.  33  (1882). 

Maryland. — Baltimore  &  O.  R. 
R.  Co.  v.  Barger,  80  Md.  23,  30 
Atl.  560,  45  Am.  St.  Rep.  319,  26 
L.  R.  A.  220  (1894). 

New  York. — Weber  v.  Brooklyn, 
Q.  C.  &  S.  R.  R.  Co.,  47  App. 
Div.  306,  62  N.  Y.  Supp.  1 
(1900). 

North  Carolina. — Strother  v.  Ab- 


erdeen &  A.  R.  R.  Co.,  123  N.  C. 
197,  31  S.  E.  386  (1898). 

But  see: 

Georgia. — City  Electric  Ry.  Co. 
v.  Shropshire,  101  Ga.  33,  28  S.  E. 
508  (1897). 

New  York.— Hibbard  v.  N.  Y.  & 
E.  Ry.  Co.,  15  N.  Y.  555  (1857). 

2  United  States. — New  Jersey 
Steamboat  Co.  v.  Brockett,  121 
U.  S.  637,  7  S.  Ct.  1039,  30  L.  ed. 
1049  (1886). 

Alabama. — Birmingham  Ry.  & 
El.  Co.  v.  Baird,  130  Ala.  334,  30 
So.  456,  54  L.  R.  A.  752,  89  Am. 
St.  Rep.  43  (1900). 
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understanding  the  law  to  say  that  every  servant  of  the 
company  has  the  duty  to  protect  them  from  injury  by 
himself  as  well  as  injury  by  third  parties.  This  matter 
is  well  discussed  in  a  leading  case.1  "We  do  not  under- 
stand it  to  be  denied  that  if  such  an  assault  on  the  re- 
spondent had  been  attempted  by  a  stranger,  and  the 
conductor  had  neglected  to  protect  her,  the  appellant 
would  have  been  liable.  But  it  is  denied  that  the  act  of 
the  conductor  in  maliciously  doing  himself  what  it  was 
his  duty,  for  the  appellant  to  the  respondent,  to  prevent 
others  from  doing,  makes  the  appellant  liable.  It  is  con- 
tended that,  though  the  principal  would  be  liable  for  the 


Georgia. — Savannah  F.  &  W.  Ry. 
Co.  v.  Quo,  103  Ga.  125,  29  S.  E. 
607,  40  L.  R.  A.  483,  68  Am.  St. 
Rep.  85  (1897). 

Indiana. — Louisville  &  N.  R.  R. 
Co.  v.  Kelley,  92  Ind.  371  (1883). 

Maryland. — Baltimore  &  O.  R. 
R.  Co.  v.  Barger,  80  Md.  23,  30 
Atl.  560,  26  L.  R.  A.  220,  45  Am. 
St.  Rep.  319  (1894). 

Massachusetts. — Hayne  v.  Un- 
ion St.  Ry.  Co.,  189  Mass.  551,  76 
N.  E.  219,  3  L.  R.  A.  (N.  S.)  605, 
109  Am.  St.  Rep.  655  (1905). 

New  Jersey. — Haver  v.  Central 
of  N.  J.  R.  R.  Co.,  62  N.  J.  L.  282, 
41  Atl.  916,  43  L.  R.  A.  84,  72  Am. 
St.  Rep.  647  (1898). 

New  York. — Dwinelle  v.  New 
York  Cent.  &  H.  R.  R.  R.  Co.,  120 
N.  Y.  117,  24  N.  E.  319,  8  L.  R.  A. 
224,  17  Am.  St.  Rep.  611  (1890). 

Nevada. — Quigley  v.  Central  Pa- 
cific R.  R.  Co.,  11  Nev.  350,  21 
Am.  Rep.  757  (1876). 

Ohio. — Passenger  R.  R.  Co.  v. 
Young,  21  Ohio  St.  518,  8  Am.  Rep. 
78  (1871). 

Tennessee. — Pullman   P.    C.    Co. 
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v.  Gavin,  93  Tenn.  53,  23  S.  W. 
70,  21  L.  R.  A.  298,  42  Am.  St.  Rep. 
902  (1893). 

Texas.— St.  Louis,  S.  W.  Ry.  Co. 
v.  Johnson,  29  Tex.  Civ.  App.  184, 
68  S.  W.  58  (1902). 

Virginia. — Norfolk  &  W.  R.  R. 
Co.  v.  Anderson,  90  Va.  1,  17  S.  E. 
757,  44  Am.  St.  Rep.  884  (1893). 

Washington. — Cunningham  v.  Se- 
attle El.  R.  &  P.  Co.,  3  Wash.  471, 

28  Pac.  745  (1892). 

West  Virginia. — Gillingham  v. 
Ohio  River  Ry.  Co.,  35  W.  Va. 
588,  14  S.  E.  243,  14  L.  R.  A.  798, 

29  Am.  St.  Rep.  827  (1891). 

1  Craker  v.  Chicago  &  N.  W. 
Ry.  Co.,  36  Wis.  657,  17  Am.  Rep. 
504  (1875). 

In  perhaps  a  majority  of  States 
the  courts  go  so  far  as  to  permit 
the  recovery  of  punitive  damages 
against  the  company.  Goddard  v. 
Grand  Trunk  Ry.  Co.,  57  Me.  202, 
2  Am.  St.  Rep.  39  (1869). 

But  this  would  seem  to  be  going 
too  far.  Lake  Shore  &  M.  S.  Ry. 
Co.  v.  Prentice,  147  U.  S.  101,  37 
L.  ed.  97,  13  Sup.  Ct.  261  (1893). 
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negligent  failure  of  the  agent  to  fulfill  the  principal's  con- 
tract, the  principal  is  not  liable  for  the  malicious  breach 
by  the  agent,  of  the  contract  which  he  was  appointed  to 
perform  for  the  principal;  as  we  understand  it,  that  if 
one  hire  out  his  dog  to  guard  sheep  against  wolves,  and 
the  dog  sleep  while  a  wolf  makes  away  with  a  sheep,  the 
owner  is  liable;  but  if  the  dog  play  wolf  and  devour  the 
sheep  himself,  the  owner  is  not  liable.  The  bare  state- 
ment of  the  proposition  seems  a  reductio  ad  absurdum." 

§  939.  Action  outside  of  the  employment. 

For  acts  altogether  outside  of  the  employment  there 
is  in  accordance  with  the  general  principle  no  liability, 
but  it  must  be  a  very  extreme  case  indeed  in  order  to 
come  within  this  saying.  Only  if  the  act  is  at  some  differ- 
ent time  than  the  hours  of  duty,  or  at  some  different  place 
than  the  premises  of  the  company,  may  we  have  a  case 
of  private  wrong  by  the  employe"  disconnected  from  his 
general  duty  to  protect  the  patron.  Such  cases  of  wholly 
independent  private  wrong  may  occur.  Thus  where  the 
employe  of  a  street  railway  assaulted  a  person  who  was 
outside  the  car  barn  waiting  for  a  car  the  company  was 
not  held  responsible.1  And  in  a  closer  case  2  where  the 
assault  was  committed  by  the  driver  after  the  passenger 
left  the  car  for  the  purpose  of  making  a  complaint  at  the 
company's  office  and  had  reached  the  sidewalk,  it  was  held 
that  the  company  was  not  responsible.  On  general  prin- 
ciples, however,  wherever  an  altercation  begun  upon  the 
cars  is  continued  upon  the  street  so  that  it  may  be  said 

1McGilvray  v.  West  End  St.  2  Central  Ry.  Co.  v.  Peacock, 

Ry.  Co.,  164  Mass.  122,  41  N.  E.  69  Md.  257,  14  Atl.  709,  9  Am.  St. 

116  (1895).  Rep.  425  (1888). 

See  also  Palmer  v.  Winston-  But  see  Missouri  Pacific  Ry.  Co. 

Salem  Ry.  &  Elec.  Co.,  131  N.  C.  v.  Divinney,  66  Kan.  776,  71  Pac. 

250,  42  S.  E.  604  (1902).  855  (1903). 
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to  be  a  continuous  assauh  the  company  is  liable.1  This 
was  particularly  true  in  a  dramatic  case  where  the  con- 
ductor hurled  a  passenger  off  the  car  and  assaulted  him.2 
It  may  often  be  a  close  question  of  fact  whether  the  as- 
sault was  made  upon  one  who  was  then  having  business 
relations  with  the  company.3  And  indeed  it  is  sometimes 
doubtful  for  what  company  the  agent  is  acting.1  There 
are  certain  cases  which  hold  that  the  company  is  only 
liable  for  the  assaults  of  those  employes  whose  duty  it  is 
to  protect  passengers  5  during  their  hours  of  duty,  but 
the  weight  of  authority  is  overwhelmingly  the  other 
way.6 

§  940.  Cumulative  liability  where  two  services  involved. 
Where  the  patron  is  receiving  two  services  simultane- 
ously, there  may  be  a  case  of  cumulative  liability.    This 
is  well  brought  out  in  the  case  of  an  assault  upon  a  pas- 


1  McQuerry  v.  Metropolitan  St. 
Ry.   Co.,    117   Mo.   App.   255,   92 
S.  W.  912  (1906). 

See  also  Blomsness  v.  Puget 
Sound  El.  Ry.  Co.,  47  Wash.  620, 
92  Pac.  414,  17  L.  R.  A.  (N.  S.) 
763  (1907). 

2  Peeples  v.  Brunswick  &  A.  R. 
R.  Co.,  60  Ga.  281  (1878). 

See  also  Wise  v.  Covington  &  C. 
St.  Ry.  Co.,  91  Ky.  537,  16  S.  W. 
351  (1891). 

1  Bowen  v.  Illinois  Central  R.  R. 
Co.,  136  Fed.  306,  69  C.  C.  A.  444, 
70  L.  R.  A.  915  (1905). 

4  Columbus  Ry.  Co.  v.  Christian, 
97  Ga.  56,  25  S.  E.  411  (1895). 

6  United  States. — Bowen  v.  Illinois 
Central  Ry.  Co.,  136  Fed.  306,  69 
C.  C.  A.  444,  70  L.  R.  A.  915 
(1905),  express  agent. 

Illinois. — Henson    v.    Urbana   & 
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C.  St.  Ry.  Co.,  75  111.  App.  474 
(1897),  motorman. 

6  Georgia. — Georgia  R.  R.  &  Bk. 
Co.  v.  Richmond,  98  Ga.  495,  25 
S.  E.  565  (1896),  baggage  master. 

Indiana. — Wabash  Ry.  Co.  v. 
Savage,  110  Ind.  156,  9  N.  E.  85 
(1886),  brakeman. 

Kentucky. — Sherley  v.  Billings,  8 
Bush  (Ky.),  147,  8  Am.  Rep.  451 
(1871),  clerk. 

Massachusetts. — Bryant  v.  Rich, 
106  Mass.  180,  8  Am.  Rep.  311 
(1870),  waiter. 

New  York. — Steward  v.  Brooklyn 
&  C.  T.  R.  R.  Co.,  90  N.  Y.  588 
(1882),  car  driver  assaulted  pas- 
senger maliciously.  Railroad  held 
liable. 

Wisconsin. — Fick  v.  Chicago  & 
N.  W.  Ry.  Co.,  68  Wis.  469,  32 
N.  W.  527,  60  Am.  Rep.  878  (1887), 
ticket  agent. 


PROTECTION  OWED  DURING  PERFORMANCE 


§941 


senger  riding  in  a  sleeping  car  by  an  employe*  of  the  car 
company.  It  is  plain  that  the  car  company  is  liable  for 
failing  in  its  duty  to  protect  its  patron  when  one  of  its  em- 
ployes employed  for  the  very  purpose  of  protecting  him, 
commits  an  assault  upon  him.1  Furthermore  the  railroad 
company  is  liable  for  the  assault  upon  the  passenger  by 
the  employe"  of  the  car  company.2  The  railroad  company 
remains  liable  to  protect  its  passenger  throughout  the 
journey,  and  it  cannot  delegate  its  responsibility  in  that 
respect  to  the  car  company  and  escape  liability  thereon. 

Topic  C.  Protection  against  Injury  by  Third  Parties 

§  941.  Limited  extent  of  the  duty. 

Moreover,  those  engaged  in  the  public  services  which 
involve  the  charge  of  persons  and  their  belongings  are 
under  a  stringent  liability  to  use  the  utmost  care  in  their 
protection  from  such  injuries  from  third  parties  as  they 
ought  to  have  foreseen  and  could  have  prevented.  The 
carrier  or  innkeeper  ought  not  to  admit  to  its  conveyances 
or  premises  disorderly  or  dangerous  persons  who  it  might 
see  are  likely  to  cause  harm  to  its  patrons.  This  is  because 
there  is  a  special  duty  to  protect  passengers  from  insult 
by  third  parties  whether  intruders  or  fellow  passengers.3 


1  Campbell  v.  Pullman  P.  C.  Co., 
42  Fed.  484  (1890). 

See  also  Pullman  P.  C.  Co.  v. 
Lawrence,  74  Miss.  782,  22  So.  53 
(1897). 

2  Dwindle  v.  New  York  C.  &  H. 
R.  R.  R.  Co.,  120  N.  Y.  117,  24 
N.  E.  319,   17  Am.  St.  Rep.  611 
(1890). 

Where  a  passenger  from  an  ordi- 
nary coach  enters  a  Pullman  car 
without  right  the  car  company  is 
not  liable  for  the  porter's  assault. 
Williams  v.  Pullman  P.  C.  Co.,  40 
La.  Ann.  87,  3  So.  631  (1888). 


3  By  the  general  principle  the 
carrier  is  liable  if  he  is  negligent 
in  not  preventing  the  injury.  See 
the  language  in: 

United  States. — Brown  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.,  139  Fed. 
972,  72  C.C.  A.  20(1905). 

Alabama. — Birmingham  Ry.  &  E. 
Co.  v.  Baird,  130  Ala.  334,  30  So. 
456,  54  L.  R.  A.  752,  89  Am.  St. 
Rep.  43  (1900). 

Arkansas. — St.  Louis,  I.  M.  & 
So.  Ry.  Co.  v.  Wilson,  70  Ark.  136, 
66  S.  W.  661,  91  Am.  St.  74  (1902). 

Connecticut. — Flint    v.    Norwich 
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Indeed  the  law  is  very  exacting  as  to  all  this,  holding  the 
carrier  or  innkeeper  liable  for  injuries  by  third  parties 
which  ought  to  have  been  anticipated.  Of  the  same  nature 
is  the  duty  to  protect  its  patrons  from  exposure  to  indecent 
approach  or  scenes  of  violence.  If  these  duties  are  neg- 
lected without  good  cause  and  a  passenger  receives  injury, 
which  might  have  been  reasonably  anticipated  or  nat- 
urally expected,  from  one  who  is  improperly  received  or 
permitted  to  continue  as  a  passenger,  the  carrier  is  re- 
sponsible. 1 

§  942.  Protection  against  fellow  passengers. 

In  particular  there  are  many  cases  describing  the  lia- 
bility which  carriers  are  under  to  protect  their  patrons 
while  in  their  charge  from  injuries  to  them  by  their  fellow 
passengers  which  they  had  reason  to  anticipate,  either 
from  general  circumstances  or  from  particular  facts.2 


&  N.  Y.  Transp.  Co.,  34  Conn.  554 
(1868). 

Georgia. — Savannah,  F.  &  W.  Ry. 
Co.  v.  Boyle,  115  Ga.  836,  42  S.  E. 
242,  59  L.  R.  A.  104  (1902). 

Maryland. — United  Rys.  &  E. 
Co.  v.  Deane,  93  Md.  619,  49  Atl. 
923,  54  L.  R.  A.  942,  86  Am.  St. 
Rep.  453  (1901). 

Missouri. — Woas  v.  St.  Louis 
Transit  Co.,  198  Mo.  664,  96  S.  W. 
1011,  7  L.  R.  A.  (N.  S.)  231 
(1906). 

Nebraska. — Bevard  v.  Lincoln 
Traction  Co.,  74  Neb.  802,  105 
N.  W.  635,  3  L.  R.  A.  (N.  S.)  318 
(1905). 

New  Jersey. — Haver  v.  Central 
R.  R.  of  New  Jersey,  62  N.  J.  L. 
282,  41  Atl.  916,  72  Am.  St.  Rep. 
647,  43  L.  R.  A.  85  (1898). 

Pennsylvania. — Graeff  v.  Phila- 
delphia &  R.  R.  R.  Co.,  161  Pa.  St. 
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230,  28  Atl.  1107,  23  L.  R.  A.  606, 
41  Am.  St.  Rep.  885  (1894). 

Virginia. — Connell  v.  Chesa- 
peake &  O.  Ry.  Co.,  93  Va.  44,  24 
S.  E.  467,  57  Am.  St.  Rep.  786 
(1896). 

1  By   this   general    principle    the 
carrier  is  not  liable  if  the  negligence 
cannot  be  imputed  to    him  in  the 
premises.    See  particularly: 

Alabama. — Batton  v.  So.  <fe  No. 
Ala.  R.  R.  Co.,  77  Ala.  591,  54 
Am.  Rep.  80  (1884). 

New  York. — Putnam  v.  Broad- 
way &  Seventh  Ave.  R.  R.  Co., 
55  N.  Y.  108,  14  Am.  Rep.  190 
(1873). 

2  United  States.— St.  Louis,  I.  M. 
&  So.  Ry.  Co.  v.  Greenthal,  77  Fed. 
150,  23  C.  C.  A.  100  (1896). 

Connecticut. — Flint  v.  Norwich  & 
N.  Y.  Transp.  Co.,  34  Conn.  554 
(1868). 


PROTECTION  OWED  DURING  PERFORMANCE     [  §  942 


The  argument  was  once  made  that  the  carrier  should 
always  be  held  liable  for  an  assault  by  one  passenger 
upon  another,  because  he  should  be  as  answerable  for 
the  acts  of  one  he  had  accepted  as  a  passenger  as  he 
would  be  for  one  he  had  taken  as  a  servant.  But  it  is 
now  universally  recognized  that  there  is  no  such  privity 
in  the  conduct  of  the  enterprise  between  the  carrier  and 
his  passenger  as  to  make  him  liable  for  the  acts  of  his 
passenger  as  such.  The  most  that  can  be  required  of  the 
carrier,  therefore,  is  the  full  performance  of  his  duty  to 
protect  the  passenger.  And  it  is  well  established  that 
there  is  no  liability  if  the  assault  by  the  fellow  passengers 


District  of  Columbia. — Flannery 
v.  Baltimore  &  O.  R.  R.  Co.,  4 
Mackey,  111  (1885). 

Georgia.— Richmond  &  D.  R.  Co. 
v.  Jefferson,  89  Ga.  554,  16  S.  E. 
69,  17  L.  R.  A.  571,  32  Am.  St. 
Rep.  87  (1892). 

Illinois. — Chicago  &  A.  R.  R. 
Co.  v.  Pillsbury,  123  III.  9,  14  N.  E. 
23,  5  Am.  St.  Rep.  483  (1887). 

Iowa. — Felton  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.,  69  la.  577,  29  N.  W. 
618  (1886). 

Kansas. — Spangler  v.  St.  Joseph 
&  G.  I.  Ry.  Co.,  68  Kan.  46,  74 
Pac.  607,  63  L.  R.  A.  634,  104  Am. 
St.  Rep.  391  (1903). 

Kentucky. — Kinney  v.  Louisville 
&  N.  Ry.  Co.,  99  Ky.  59,  17  Ky. 
Law  Rep.  1405,  34  S.  W.  1066 
(1896). 

Maryland. — Tall  v.  Baltimore 
Steam  Packet  Co.,  90  Md.  248, 
44  Atl.  1007,  47  L.  R.  A.  120  (1899). 

Massachusetts. — Kuhlen  v.  Bos- 
ton &  N.  St.  Ry.  Co.,  193  Mass.  341, 
79  N.  E.  815,  7  L.  R.  A.  (N.  S.)  729, 
118  Am.  St.  Rep.  516  (1907). 

Michigan. — Mac  Williams  v.  Lake 


Shore  &  M.  S.  Ry.  Co.,  146  Mich. 
216,  109  N.  W.  272  (1906). 

Minnesota. — Mullan  v.  Wiscon- 
sin C.  Ry.  Co.,  46  Minn.  474,  49 
N.  W.  249  (1891). 

Mississippi. — Illinois  Central 
Ry.  Co.  v.  Minor,  69  Miss.  710,  11 
So.  101,  16  L.  R.  A.  627  (1892). 

Missouri. — Jackson  v.  Missouri 
P.  Ry.  Co.,  104  Mo.  448,  16  S.  W. 
413  (1891). 

New  Jersey. — Exton  v.  Central 
Ry.  Co.,  63  N.  J.  L.  356,  46  Atl. 
1099,  56  L.  R.  A.  508  (1899). 

North  Carolina. — Penny  v.  At- 
lantic Coast  Line  Co.,  133  N.  C. 
221,  45  S.  E.  563,  63  L.  R.  A.  497 
(1903). 

Pennsylvania. — Pittsburg,  F.  W. 
&  C.  Ry.  Co.  v.  Hinds,  53  Pa.  St. 
512,  91  Am.  Dec.  224  (1866). 

Tennessee. — Ferry  Companies  v. 
White,  99  Tenn.  256,  41  S.  W.  583, 
38  L.  R.  A.  427  (1897). 

Washington. — Wescott  v.  Seattle 
R.  &  S.  Ry.  Co.,  41  Wash.  618,  84 
Pac.  588,  4  L.  R.  A.  (N.  S.)  947, 
111  Am.  St.  Rep.  1038  (1906). 
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should  not  naturally  be  expected,  or  if  there  was  no  special 
notice  of  the  particular  danger. l 

§  943.  Injuries  from  negligent  conduct. 

Not  only  must  there  be  precautions  to  prevent  injury 
by  intentional  acts,  but  also  by  negligent  acts  of  other 
passengers  or  any  other  persons,  so  far  as  they  can  be 
reasonably  anticipated.2  And  the  carrier  is  bound  to  use 


I  United  Slates. — Murphy  v .  West- 
ern &  A.  R.  R.  Co.,  23  Fed.  637 
(1885). 

Alabama. — Batton  v.  So.  &  No. 
Ala.  R.  R.  Co.,  77  Ala.  591,  54  Am. 
Rep.  80  (1884). 

Colorado. — Synder  v.  Colorado 
Springs  &  C.  C.  Dist.  Ry.  Co.,  36 
Colo.  288,  85  Pac.  686,  8  L.  R.  A. 
(N.  S.)  781,  118  Am.  St.  Rep.  110 
(1906). 

Georgia. — Savannah,  F.  &  W. 
Ry.  Co.  v.  Boyle,  115  Ga.  836,  42 
S.  E.  242,  59  L.  R.  A.  104  (1902). 

I 1  lino  i  s. — Springfield  Consoli- 
dated  Ry.    Co.    v.    Flynn,    55   111. 
App.  600  (1894). 

Iowa. — See  Felton  v.  Chicago, 
R.  I.  &  P.  R.  R.  Co.,  69  Iowa,  577, 
29  N.  W.  618  (1886). 

Kentucky. — Kinney  v.  Louisville 
&  N.  R.  R.  Co.,  99  Ky.  59,  17  Ky. 
L.  Rep.  1405,  34  S.  W.  1066  (1896). 

Minnesota. — Mullan  v.  Wiscon- 
sin C.  R.  R.  Co.,  46  Minn.  474,  49 
N.  W.  249  (1891). 

Mississippi. — Royston  v.  Illi- 
nois Central  R.  R.  Co.,  67  Miss. 
376,  7  So.  320  (1889). 

Missouri. — Sullivan  v.  Jefferson 
Ave.  R.  R.  Co.,  133  Mo.  1,  34  S.  W. 
556  (1895). 

North  Carolina. — Britton  v.  At- 
lanta &  C.  A.  L.  Ry.  Co.,  88  N.  C. 
536,  43  Am.  Rep.  749  (1883). 
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New  York. — Putman  v.  Broad- 
way &  7th  Ave.  R.  R.  Co.,  55  N.  Y. 
108  (1873). 

Texas. — Thweatt  v.  Houston,  E. 
&  W.  T.  Ry.  Co.,  31  Tex.  Civ.  App. 
227,  71  S.  W.  976  (1903). 

England. — P  o  u  n  d  e  r  v.  North 
Eastern  Ry.  Co.,  1  Q.  B.  385  (1892). 

The  owner  of  a  steamboat  is  re- 
quired to  exercise  the  utmost  vig- 
ilance and  diligence  in  protecting 
its  passengers  from  injuries  from 
another  passenger  by  the  negligent 
and  careless  use  of  a  loaded  gun 
exhibited  by  him,  where,  under  all 
the  circumstances,  might  reason- 
ably have  expected  or  anticipated 
the  injury.  Ferry  Companies  v. 
White,  99  Tenn.  256,  41  S.  W.  583, 
38  L.  R.  A.  427  (1897). 

Allowing  passengers  to  play  cards 
in  the  smoking  room  of  a  steam- 
boat in  violation  of  the  rule  of  the 
carrier  does  not  make  the  carrier 
liable  for  an  injury  to  another  pas- 
senger who  was  shot  during  a  quar- 
rel which  occurred  during  the  game 
as  it  could  not  reasonably  have  been 
foreseen  that  such  shooting  would 
occur.  Tall  v.  Baltimore  Steam 
Packet  Co.,  90  Md.  248,  44  Atl. 
1007,  47  L.  R.  A.  120  (1899). 

2  Ayres  v.  Delaware,  L.  &  W. 
R.  R.  Co.,  28  N.  Y.  Supp.  789,  77 
Hun,  414  (1894). 
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due  diligence  to  prevent  damage  from  such  negligent  acts 
if  he  sees  that  they  are  likely  to  cause  harm,  as  for  in- 
stance to  stop  a  car  negligently  started  by  an  unauthor- 
ized person  l  or  to  remove  valises  negligently  left  in  an 
aisle,2  or  to  protect  passengers  against  other  passengers 
who  are  fighting  and  causing  danger  of  injury  to  other 
passengers.3  If,  however,  the  negligence  of  the  fellow 
passenger  or  third  party  was  not  reasonably  to  be  antici- 
pated, as  where  it  consisted  of  throwing  open  violently 
a  car  door,4  carrying  bombs  in  a  parcel  of  the  usual  ap- 
pearance 5  or  setting  fire  to  a  fellow  passenger,  there  is 
no  liability.6  If  the  carrier  had  no  right  to  control  the 
negligent  persons,  it  is,  of  course,  not  responsible  for  their 
conduct.7  The  act  of  an  intoxicated  person  in  tripping 
a  passenger  while  being  removed  has  been  held  one  for 
which  the  carrier  was  not  responsible,  there  being  no  evi- 
dence of  negligence  in  permitting  the  intoxicated  person 
to  board  the  car,8  and  mere  contact  with  a  person  who 
is  being  removed  because  of  intoxication  has  been  held 
to  afford  no  cause  of  action.9 

§  944.  Liability  for  injuries  by  outsiders. 

In  defining  the  liability  of  a  carrier  of  passengers  for 
injuries  to  them  by  third  parties  the  modern  law  makes 


1  North  Chicago  St.  R.  R.  Co.  v. 
Cook,  145  111.   551,  33  N.  E.  958 
(1893). 

2  Chicago  &  A.  Ry.  Co.  v.  Buck- 
master,  74  111.  App.  575  (1897). 

3  Holly  v.  Atlanta  Street  R.  R. 
Co.,  61  Ga.  215,  34  Am.  Rep.  97 
(1878). 

4  Graeff  v.  Philadelphia  &  R.  R. 
R.  Co.,   161   Pa.  St.  230,  28  Atl. 
1107,  23  L.  R.  A.  606,  41  Am.  St. 
Rep.  885  (1894). 

5  East  Indian  Ry.  Co.  v.  Kalidas 


Mukerjee,  App.  Cas.  396,  70  Law 
J.  P.  C.  63,  84  Law  T.  210  (1901). 

6  Sullivan  v.  Jefferson  Ave.  Ry. 
Co.,  135  Mo.  1,  34  S.  W.  566,  32 
L.  R.  A.  167(1895). 

6  Murphy  v.  Great  Northern  Ry. 
Co.,  2  L.  R.  Irish,  301  (1897). 

8Cobb  v.  Boston  El.  Ry.  Co., 
179  Mass.  212,  60  N.  E.  476  (1901). 

9  Spade  v.  L.  &  Boston  Ry.  Co., 
172  Mass.  488,  52  N.  E.  747,  43 
L.  R.  A.  832,  70  Am.  St.  Rep.  298 
(1899). 

[831] 


§944 


PUBLIC  SERVICE  CORPORATIONS 


this  same  distinction.  The  common  carrier,  it  is  granted, 
must  use  the  utmost  care  in  protecting  passengers  and 
their  attendants,  not  only  from  the  violence  and  rudeness 
of  its  own  officers  and  agents  but  also  of  intruders  and 
outside  parties.1  There  are  many  well  considered  cases 
which  support  this  view,  but  none  of  them  fail  to  impose 
the  qualification  that  the  wrong  or  injury  done  the  pas- 
senger by  such  strangers  must  have  been  of  such  a  char- 
acter, and  perpetrated  under  such  circumstances,  as  that 
it  might  reasonably  have  been  anticipated,  or  naturally 
expected  to  occur.2 


1  Colorado. — Wright  v.  Chicago, 
B.  &  Q.  R.  R.  Co.,  4  Colo.  App.  102, 
35  Pac.  196  (1893). 

Georgia. — Savannah,  F.  &  W.  Ry. 
Co.  v.  Boyle,  115  Ga.  836,  42  S.  E. 
242,  59  L.  R.  A.  104  (1902). 

Illinois. — Chicago  &  A.  R.  R. 
Co.  v.  Pillsbury,  123  111.  9,  14  N.  E. 
23,  5  Am.  St.  Rep.  483  (1887). 

Kentucky. — Tate  v.  Illinois  Cen- 
tral R.  R.  Co.,  26  Ky.  L.  Rep.  309, 
81  S.  W.  256  (1904). 

Louisiana. — Clerc  v.  Morgan's 
La.  &  Tex.  R.  R.  &  S.  S.  Co.,  107 
La.  370,  31  So.  886,  90  Am.  St. 
Rep.  319  (1902). 

Massachusetts. — Ormandroyd  v. 
Fitchburg  &  L.  St.  R.  R.  Co.,  193 
Mass.  130,  78  N.  E.  739,  118  Am. 
St.  Rep.  457  (1906).' 

Missouri. — O'Gara  v.  St.  Louis 
Transit  Co.,  204  Mo.  724,  103  S.  W. 
54,  12  L.  R.  A.  (N.  S.)  840  (1907). 

Nebraska. — Bevard  v.  Lincoln 
Traction  Co.,  74  Neb.  802,  105 
N.  W.  635,  3  L.  R.  A.  (N.  S.)  318 
(1905). 

North  Carolina. — Seawell  v.  Car- 
olina Central  R.  R.  Co.,  133  N.  C. 
515,  45  S.  E.  850  (1903). 
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Rhode  Island. — Bosworth  v.  Un- 
ion R.  R.  Co.,  26  R.  I.  309,  55  All. 
490  (1904). 

Vermont. — Dufur  v.  Boston  &  M. 
R.  R.  Co.,  75  Vt.  165,  53  Atl.  1068 
(1902). 

V irgini a. — Connell  v.  Chesa- 
peake &  O.  Ry.  Co.,  93  Va.  44,  24 
S.  E.  467,  57  Am.  Rep.  786  (1896). 

England. — Cobb  v.  Gt.  Western 
R.  R.  Co.,  A.  C.  419  (1894). 

2  Alabama. — Batton  v.  So.  &  No. 
Ala.  R.  R.  Co.,  77  Ala.  591,  54  Am. 
Rep.  80  (1884). 

Georgia. — Savannah,  F.  &  W.  Ry. 
Co.  v.  Boyle,  115  Ga.  836,  42  S.  E. 
242,  59  L.  R.  A.  104  (1902). 

Illinois. — Illinois  Central  R.  R. 
Co.  v.  Laloge,  113  Ky.  896,  69 
S.  W.  795,  62  L.  R.  A.  405  (1902). 

Minnesota. — Fe wings  v.  Menden- 
hall,  88  Minn.  336,  93  N.  W.  127, 
60  L.  R.  A.  601,  97  Am.  St.  Rep. 
519  (1903). 

Missouri. — Woas  v.  St.  Louis 
Transit  Co.,  198  Mo.  664,  96  S.  W. 
1017,  7  L.  R.  A.  (N.  S.)  231  (1906). 

New  York. — Weeks  v.  New  York, 
N.  H.  &  H.  R.  R.  Co.,  72  N.  Y.  50, 
28  Am.  Rep.  104  (1878). 
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§  945.  Injuries  resulting  from  overcrowding. 

Injury  to  passengers  resulting  from  overcrowding  at 
stations  is  another  danger  from  which  the  carrier  is  bound 
to  protect  its  patrons.1  Such  liability  may  arise  even 
when  the  carrier  does  nothing  more  than  permit  the  crowd 
to  gather  and  neglect  to  control  it.2  Particularly  where 
the  carrier  controls  the  admission  of  passengers  to  the 
conveyances  he  is  bound  to  exercise  reasonable  care  so  to 
regulate  the  movements  of  those  whom  they  are  under- 
taking to  transport  as  to  preserve  the  safety  of  all.3  But 
when  the  facilities  used  by  the  traction  company  are  not 
wholly  within  its  control,  the  utmost  that  can  be  required 
of  the  company  is  to  provide  against  the  expected  crush 
by  having  sufficient  guards.4  In  the  management  of 


Pennsylvania. — Pittsburg,  F.  W. 
&  C.  R.  R.  Co.  v.  Hinds,  53  Pa. 
St.  512,  91  Am.  Dec.  224  (1866). 

Texas.— Segal  v.  St.  Louis  S.  W. 
Ry.  Co.,  35  Tex.  Civ.  App.  517, 
80  S.  W.  233  (1904). 

England. — Pounder  v.  North 
Eastern  Railway  Co.,  1  Q.  B.  385 
(1892). 

A  carrier  owes  to  passengers,  and 
others  lawfully  using  its  station 
platform  the  duty  to  protect  them 
from  dangerous  habits  of  the  serv- 
ants of  an  express  company  in  neg- 
ligently moving  trucks  about  the 
platform  without  warning.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Shaw 
(Ark.),  125  S.  W.  654  (1910). 

But  see  McGrath  v.  Eastern  Ry. 
Co.,  74  Minn.  363,  77  N.  W.  136 
(1898),  where  it  was  held  that  the 
railroad  was  not  responsible  for 
the  hitting  of  a  passenger  upon  a 
platform  by  a  package  of  papers 
thrown  from  a  train  by  a  news 
agent. 
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1  Kansas. — Topeka   C.    Ry.    Co. 
v.  Higgs,  38  Kan.  375,  16  Pac.  667, 
5  Am.  St.  Rep.  754  (1888). 

Nebraska. — Pray  v.  Omaha  St. 
Ry.  Co.,  44  Neb.  167,  62  N.  W. 
447,  48  Am.  St.  Rep.  717  (1895). 

New  Jersey. — Hansen  v.  North 
Jersey  St.  Ry.  Co.,  64  N.  J.  L.  686, 
46  Atl.  718  (1900). 

New  York. — McGearty  v.  Man- 
hattan Ry.  Co.,  15  App.  Div.  2, 
43  N.  Y.  Supp.  1086  (1897). 

2  Viemeister  v.  Brooklyn  Heights 
R.  R.  Co.,  87  N.  Y.  S.  162,  91  App. 
Div.  510  (1904);  Grogan  v.  Brook- 
lyn Heights  R.  R.  Co.,  97  App.  Div. 
413,  89  N.  Y.  S.  1027  (1904). 

3  Dawson  v.  New  York  &  Brook- 
lyn Bridge,  31  App.  Div.  537,  52 
N.  Y.  Supp.  133  (1898). 

And  see  Dittmar  v.  Brooklyn 
Heights  R.  R.  Co.,  91  App.  Div. 
378,  86  N.  Y.  Supp.  878  (1904). 

4Kuhlen  v.  Boston  &  N.  Street 
Ry.  Co.,  193  Mass.  341,  79  N.  E. 
815,  7  L.  R.  A.  (N.  S.)  729  (1907). 
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crowded  vehicles  due  care  must  be  used.1  But  it  cannot 
be  said  to  be  negligence  merely  to  take  passengers  on 
board  when  all  the  seats  are  taken.2  But  if  so  many  are 
taken  on  board  that  one  of  the  passengers  is  subsequently 
crowded  off,  the  carrier  is  liable.3  And  the  carrier  is  like- 
wise liable  if  the  jostling  of  the  crowd  causes  injury  to 
passengers.4 

§  946.  Proper  extent  of  the  duty. 

The  proprietors  of  the  service  are,  however,  only  liable 
to  those  who  are  .in  a  position  to  claim  its  special  protec- 
tion. Thus  a  railroad  owes  a  duty  to  protect  travelers 
who  come  to  its  premises  a  reasonable  time  before  the 
departure  of  its  trains  5  or  to  passengers  who  remain  upon 
its  premises  a  reasonable  time  after  their  arrival.6  The 
same  duty  is  owed  to  persons  coming  to  make  an  inquiry  7 

See  also  Wagner  v.  Brooklyn 
Heights  R.  R.  Co.,  95  App.  Div. 
219,  88  N.  Y.  Supp.  791  (1904). 

1  Merrill  v.  Eastern  R.  R.  Co., 
139  Mass.  238,  1  N.  E.  548,  139 
Mass.  252,  29  N.  E.  666  (1885). 

2  Jacobs  v.   West  End   St.   Ry. 
Co.,  178  Mass.  116,  59  N.  E.  639 
(1901). 

3  Reem  v.  St.  Paul  City  Ry.  Co., 
77  Minn.  503,  80  N.  W.  638,  778 
(1899). 

4  Buck  v.  Manhattan  Ry.  Co.,  15 
Daly,  48,  2  N.  Y.  Supp.  718  (1888). 

The  carrier  is  not  liable,  how- 
ever, for  anything  not  the  natural 
and  probable  result  of  the  over- 
crowding, such  as  one  passenger,  be- 
cause of  vexation  at  being  crowded, 
throwing  another  passenger  off  of 
the  car.  Synder  v.  Colorado 
Springs  &  C.  C.  Dist.  Ry.  Co.,  36 
Colo.  288,  85  Pac.  686,  8  L.  R.  A. 
(N.  S.)  781,  118  Am.  St.  Rep.  110 
(1906). 
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If  a  passenger  appears  well  able 
to  take  care  of  himself  and  in  no 
danger,  it  is  not  negligence  in  the 
conductor  not  to  go  to  the  pas- 
senger's assistance.  Janny  v.  Du- 
luth  St.  Ry.  Co.,  55  Minn.  271,  56 
N.  W.  813  (1893). 

fi  See  St.  Louis  S.  W.  Ry.  Co.  v. 
Griffith,  12  Tex.  Civ.  App.  631,  35 
S.  W.  741  (1896),  and  Texas  &  P. 
Ry.  Co.  v.  Bowlin  (Tex.  Civ.  App.), 
32  S.  W.  918  (1895). 

6  Georgia. — Brunswick  &  W.  Ry. 
Co.  v.  Moore,  101  Ga.  684,  28  S.  E. 
1000  (1897). 

Illinois. — Chicago  &  A.  R.  Co. 
v.  Tracey,  109  111.  App.  563  (1903). 

Indiana. — Glenn  v.  Lake  Erie  & 
W.  R.  R.  Co.,  165  Ind.  659,  75  N.  E. 
282,  112  Am.  St.  Rep.  255,  2  L.  R. 
A.  (N.  S.)  872  (1905). 

Texas.— Houston  &  T.  C.  Ry. 
Co.  v.  Batchler,  37  Tex.  Civ.  App. 
116,  73  S.  W.  981  (1904). 

7  See    particularly,    Daniel    v. 
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or  a  complaint.1  But  it  owes  no  duty  to  protect  one  com- 
ing upon  its  premises  out  of  curiosity  merely; 2  and  it 
does  not  even  owe  the  extraordinary  duty  to  protect  to 
one  who  is  waiting  at  a  station  in  order  to  meet  a  pas- 
senger.3 

§  947.  Duty  of  innkeepers  to  protect  from  third  parties. 
The  innkeeper,  while  not  an  insurer  of  a  guest  against 
personal  injury,  should  protect  him  against  injury  from 
third  persons  so  far  as  it  is  within  his  power  to  do  so. 
Thus,  where  in  the  presence  of  an  innkeeper,  and  without 
being  prevented  by  him,  one  guest  pinned  a  piece  of  paper 
on  the  coat  of  another  guest  and  set  it  on  fire,  the  inn- 
keeper was  held  responsible  to  the  injured  guest  for  the 
injury  thus  caused.4  And  so  an  innkeeper  who,  without 
warning,  allows  a  guest  to  come  to  an  inn  in  which  he 
knows  there  is  a  contagious  disease  is  responsible  to  the 
guest  if  he  contracts  the  disease.5  But  an  innkeeper 
would  not  be  responsible  for  an  assault  committed  on  one 
of  his  guests  within  the  hotel  by  a  stranger,  provided  he 
has  taken  all  reasonable  precautions  to  prevent  such  oc- 
currences by  excluding  disorderly  persons  from  his  prem- 
ises.6 There  is  one  interesting  case,  which  is  probably 

Petersburg  Ry.  Co.,  117  N.  C.  592,  See  generally,  §  372. 

23  S.  E.  327,  4  L.  R.  A.   (N.  S.)  4  Rommel   v.   Schambacher,    120 

485  (1895),  and  cases  cited.  Pa.  St.  579,  11  Atl.  779,  6  Am.  St. 

'See  particularly,   Savannah  Rep.  732  (1887).     And  see  to  the 

Street  Ry.  Co.  v.  Bryan,  86  Ga.  same   effect,   Curran   v.   Olson,  88 

312,  12  S.  E.  307,  22  Am.  St.  Rep.  Minn.  307,  92  N.  W.  1124,  60  L.  R. 

464  (1890),  and  cases  cited.  A.    733,    97     Am.    St.    Rep.    517 

2Gillis   v.    Pennsylvania   R.    R.  (1903). 

Co.,  59  Pa.  St.  129,  98  Am.  Dec.  B  Gilbert  v.  Hoffman,  66  la.  205, 

317  (1868).  23  N.  W.  632,  55  Am.  Rep.  263 

See  generally,  §371.  (1885);  Levy  v.  Corey,  1  City  Ct. 

3  Houston  &  T.  C.  R.  R.  Co.  v.  Rep.  Supp.  57  (1884),  accord. 

Phillio,  98  Tex.  18,  69  S.  W.  994,  6  Clancy  v.  Barker,  131  Fed.  161, 

97  Am.  St.  Rep.  868,  59  L.  R.  A.  66  C.  C.  A.  469  (1904),  semble. 
392  (1902). 
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correct,  which  holds  that  where  a  woman  was  the  inn- 
keeper, she  was  not  responsible  for  an  assault  upon  a  guest 
by  her  husband,  as  she  could  not  exclude  him  from  the 
premises. l 

§  948.  Special  protection  in  sleeping  cars. 

It  is  the  duty  of  the  sleeping  car  company  to  guard  its 
passengers  from  harm  so  far  as  it  may  reasonably  do  so. 
Thus  it  must  guard  passengers  from  the  attacks  of  wrong- 
doers, if  such  attacks  can  be  foreseen ;  but  where  the  attack 
cannot  be  foreseen,  as  in  a  case  where  a  passenger  is  killed 
by  an  assassin,  the  company  is  not  liable.  "  While  not 
directly  responsible  to  a  passenger  for  a  wrong  inflicted 
by  an  intruder,  or  a  stranger,  or  a  fellow  passenger,  they 
are  responsible  for  such  injury  if  it  appears  that  the  com- 
panies knew,  or  ought  to  have  known,  that  danger  existed 
or  was  reasonably  to  be  apprehended,  and  that  they 
could,  by  the  use  of  the  agencies  at  their  disposal,  have 
prevented  the  mischief."  So  it  the  duty  of  the  car  com- 
pany to  protect  its  passenger,  so  far  as  it  may,  against 
annoyance  and  insult.  Where  the  company  allowed 
drunken  persons  to  enter  a  sleeping  car  and  use  vulgar, 
profane  and  indecent  language,  it  was  liable  in  damages 
to  a  female  passenger  for  the  injury  thereby  sustained.3 

Topic  D.  Duty  to  Act  in  Emergencies 

§  949.  Duty  to  meet  emergencies. 

As  is  discussed  more  fully  elsewhere,  almost  all  public 
servants  are  excused  for  unavoidable  accidents  in  respect 
to  which  they  are  not  negligent ;  and  even  with  their  excep- 
tional liability,  neither  the  carrier  nor  the  innkeeper  is 
liable  for  loss  from  overruling  causes.  Yet  in  all  these 

1  Curtis  v.  Dinneen,  4  Dak.  245,  '  Connell  v.  Chesapeake  &  O.  Ry. 
30  N.  W.  148  (1886).  Co.,  93  Va.  44,  24  S.  E.  467,  57  Am. 

2  Levien  v.  Webb,  30  N.  Y.  Misc.  St.  Rep.  786  (1896). 
1%,  61  N.  Y.  Supp.  1113  (1899). 
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cases  of  excusable  accident  a  duty  of  care  at  once  arises 
to  make  proper  arrangements  under  the  circumstances.1 
This  means  that  every  effort  must  be  taken  to  give  ade- 
quate protection  from  further  consequences  of  the  acci- 
dent.2 For  instance,  if  a  conductor  on  a  railroad  finds 
further  progress  barred  by  a  washout,  it  is  evidence  of 
negligence  if  he  fails  to  back  the  train  in  order  to  discharge 
his  passengers  at  a  suitable  spot.3  But  when  a  train 
stopped  at  a  distance  from  burning  oil  cars,  it  was  held 
that  there  was  no  necessity  to  warn  passengers  not  to  go 
nearer.4 

§  950.  Duty  to  repair  damage. 

Where  the  injury  may  be  repaired  wholly  or  partially 
at  the  place  of  accident,  and  where  such  a  course  is  pecul- 
iarly necessary  to  prevent  further  deterioration,  the  ele- 
ments of  this  new  duty  are  obvious.  The  carrier  must 
do  what  is  reasonable  to  prevent  deterioration  of  the  goods 
or  damage  to  them  as  a  result  of  an  accident.  Thus  al- 
though there  is  an  inherent  tendency  in  perishable  goods 
to  rapid  deterioration,  still  if  they  could  be  preserved  by 
unusual  precautions,  these  should  be  taken.  Thus  if  a 
cargo  has  been  wet  it  should  be  dried  5  if  that  is  practica- 
ble.6 So  perishable  provisions  should  be  iced  if  the  de- 
parture of  the  carrier  has  been  delayed. 7  And  wrecked  cars 


1  Penn  v.  Buffalo  &  El.  R.  R.  Co., 
49  N.  Y.  204,   10  Am.  Rep.  355 
(1872). 

See  also  Black  v.  Chicago,  B.  & 
Q.  Ry.  Co.,  30  Neb.  197,  46  N.  W. 
428  (1890). 

2  International  &  G.  N.  Ry.  Co. 
v.  Hynes,  3  Tex.  Civ.  App.  20,  21 
S.  W.  622  (1893). 

But  see  Empire  Transportation 
Co.  v.  Wallace,  68  Pa.  St.  302,  8 
Am.  Rep.  17S  (1871). 


3  Houston,  E.  &  W.  T.  Ry.  Co. 
v.  Rogers,   16  Tex.  Civ.  App.  19, 
40  S.  W.  201  (1897). 

4  Conroy  v.  Chicago,  St.  P.,  M. 
&  O.  R.  R.  Co.,  96  Wis.  243,  70 
N.  W.  486,  38  L.  R.  A.  419  (1897). 

6  Notara  v.  Henderson,  L.  R.  7 
Q.  B.  225  (1872). 

6  Steamboat  Lynx  v.  King  &  F., 
12  Mo.  272,  49  Am.  Dec.  135  (1848). 

7  Peck  v.  Weeks,  34  Conn.   145 
(1867). 

[837] 


§  951  ]          PUBLIC  SERVICE  CORPORATIONS 

should  be  guarded  if  that  is  possible.1  Of  course  in  these 
as  in  other  cases,  if  the  law  throws  this  rather  extraor- 
dinary liability  of  care  in  emergencies  on  the  companies, 
they  may  recoup  themselves  by  a  proper  charge.  And 
clearly  special  instructions  by  the  shipper  not  to  take  pre- 
cautions will  excuse  the  carrier  from  so  doing  in  the  ab- 
sence of  any  unexpected  delay. 

§  961.  Liability  to  stop  performance. 

Unusual  circumstances  may  call  for  the  stopping  of 
performance.  Thus  when  a  horse  has  been  made  sick  by 
being  frightened  by  the  motion  of  the  train,  the  car  con- 
taining it  should  be  sidetracked  upon  request  where  this 
is  practicable.2  In  a  more  extreme  case  it  was  held  lately 
that  where  a  woman  traveling  was  taken  with  childbirth 
pains  it  was  the  duty  of  the  conductor  to  accede  to  her 
request  to  stop  the  train  at  a  town  where  there  was  a 
hospital  although  the  train  was  not  scheduled  to  stop 
there.3  To  put  less  obvious  cases,  it  has  been  held  that 
where  the  transportation  of  peaches  was  stopped  at  a 
bridge  which  had  been  swept  away  and  the  delay  prom- 
ised to  be  so  long  that  in  the  weather  conditions  then 
prevailing  the  fruit  was  sure  to  rot  before  it  could  be  got 
to  market  even  if  another  route  were  next  attempted,  the 
carrier  had  the  extraordinary  right,  if  indeed  not  the 
duty,  to  sell  the  fruit  on  the  spot.4  The  extraordinary 
law  of  this  section  is  for  extreme  cases.  A  conductor  is 
not  obliged  to  stop  a  train  to  enable  a  passenger  to  recover 
a  hand  bag  lost  out  a  window.5 

1  Lang   v.    Pennsylvania   R.    R.  s  Central  of  Ga.  Ry.  Co.  v.  Mad- 
Co.,  154  Pa.  St.  342,  26  Atl.  370,  den  (Ga.),  69  S.  E.  165  (1910). 
35  Am.  St.  Rep.  846  (1893).  4  American  Express  Co.  v.  Smith, 

2Coupland  v.  Housatonic  R.  R.  33  Ohio  St.  511,  31  Am.  Rep.  561 

Co.,  61  Conn.  531,  23  Atl.  870,  15  (1878). 

L.  R.  A.  534  (1892).  *  Henderson  v.  Cent.  Pass.  Ry. 
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§  952.  Duty  to  take  appropriate  action. 

It  is  now  well  established  that  in  most  cases  of  this 
sort,  the  first  thing  that  should  be  attempted  by  the  car- 
rier is  to  communicate  with  the  owner  of  the  goods  for  his 
further  directions.1  Similarly  a  telegraph  company  should 
notify  the  sender,  if  there,  of  the  cause  preventing  the 
delivery  of  the  message.2  It  may  be  that  there  is  a  duty 
to  forward  by  some  other  connection  if  one  is  available.3 
But  there  is  no  duty  to  go  to  extraordinary  expense  to 
complete  one's  own  performance  in  a  way  never  professed.4 
Generally  speaking  the  duty  is  to  take  appropriate  action. 
And  the  courts  will  properly  hesitate  to  declare  the  course 
which  the  proprietors  of  the  service  took  in  the  haste  of 
an  emergency  unreasonable,  if  it  was  in  good  faith. 


Co.,  140  U.  S.  683,  L.  ed.  11  Sup. 
Ct.  1021  (1891). 

1  Mississippi. — Alabama     &     V. 
Ry.  Co.  v.  Brichett,  72  Miss.  891, 
18  So.  421  (1895). 

New  York. — Johnson  v.  New 
York  C.  R.  R.,  33  N.  Y.  610,  88  Am. 
Dec.  416  (1865). 

2  United  States. — Swan  v.  Western 
Union  Telegraph  Co.,  63  C.  C.  A. 
550,  129  Fed.  318  (1904). 

North     Carolina.  —  Cogdell     v. 


Western  Union  Telegraph  Co.,  135 
N.  C.  431,  47  S.  E.  490  (1904). 

3  Ohio. — American   Exp.    Co.    v. 
Smith,  33  Ohio  St.  511,  31  Am.  Rep. 
561  (1878). 

Washington. — Andrus  v.  Colum- 
bia &  O.  Stb.  Co.,  47  Wash.  333, 
92  Pac.  128  (1907). 

4  Missouri. — Silver  v.  Hall,  2  Mo. 
App.  557  (1876). 

Pennsylvania. — Empire  Trans- 
portation  Co.  v.  Wallace,  68  Pa. 
St.  302,  8  Am.  Rep.  178  (1871). 
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963.  Absolute  liability  of  the  common  carrier. 
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970.  Service  undertaken  gratuitously. 
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973.  Carrier's  liability  not  extended  to  other  similar  employments. 

974.  The  business  must  be  innkeeping. 

975.  The  innkeeper's  liability  not  extended  to  other  employments. 

Topic  C.  Extent  of  Normal  Liability 
§  976.  Absolute  and  relative  liability  contrasted. 

977.  Development  of  the  rule  requiring  blameworthiness. 

978.  Liability  of  the  carrier  of  passengers. 
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981.  Liability  of  water  companies. 
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983.  Liability  of  electric  companies. 
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§  989.  Natural  propensities  of  animals. 

990.  Interference  by  patron. 

991.  Assumption  by  patron. 

§  960.  General  theory  of  liability. 

In  this  chapter  no  more  will  be  attempted  than  to 
show  the  basis  of  liability  for  failure  in  the  undertaking. 
There  will  be  no  attempt  to  collect  the  innumerable  cases 
that  there  are  in  the  books.  Most  of  these  cases  involve 
the  general  principles  of  liability,  not  the  peculiar  princi- 
ples of  public  service.  All  that  is  attempted  in  this  chap- 
ter is  to  bring  together  material  enough  for  generalization 
as  to  the  real  basis  for  liability  in  public  service  for  plain 
failure  in  the  undertaking  professed.  What  complicates 
the  matter  is  that  the  standard  of  liability  for  some  serv- 
ices is  notably  different  than  for  other  services.  In  the 
two  chief  examples  of  public  calling,  which  have  always 
been  recognized  as  such,  common  carriage  and  innkeeping, 
our  law  has  for  a  long  time  held  the  proprietors  practically 
liable  absolutely  as  insurers  for  loss  of  the  goods  intrusted 
to  them.  It  should  be  emphasized  from  the  outset  that 
this  liability  as  an  insurer  is  as  abnormal  in  public  service 
as  it  is  in  private  business.  It  is  imposed  only  upon  car- 
riers of  goods,  not  upon  carriers  of  passengers;  it  applies 
to  the  protection  of  the  guest's  belongings,  not  of  his  per- 
son. And  it  is  not  applied  to  any  other  public  callings, 
however  similar  they  may  be  to  carriage  and  innkeeping, 
although  they  are  equally  public.  The  most  that  the  law 
normally  requires  of  those  who  profess  a  public  employ- 
ment is  the  utmost  foresight,  such  as  the  peculiar  impor- 
tance of  public  service  requires. 

Topic  A.  Abnormal  Liability  as  an  Insurer 

§  961.  Early  liability  in  common  calling. 

There  is  much  in  the  early  books  concerning  the  liability 
assumed  by  those  who  professed  a  common  calling.  All 
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who  were  engaged  in  common  employment  were  sub- 
jected to  what  was  in  those  days  an  extraordinary  liability 
in  respect  to  the  performance  of  their  special  assumption 
in  the  particular  business.  Thus  the  common  smith  was 
held  to  warrant  against  pricking  the  horse,  but  not  for 
its  protection.1  A  common  veterinarian  was  liable  upon 
this  implied  undertaking  for  doing  injury  to  a  horse  in- 
trusted to  his  care  although  he  made  no  express  promise, 
but  he  could  show  that  the  horse  died  from  other  causes.2 
The  carrier  was  absolutely  liable  for  theft  while  on  the 
road  with  his  goods,  but  not  while  putting  up  at  an  inn 
with  them.3  The  innkeeper  must  answer  for  theft  from 
the  guest,  but  apparently  for  no  other  kind  of  injury  in 
the  same  degree.4  Each  of  these  persons  having  assumed 
performance  of  the  undertaking  was  bound  to  his  public 
so  to  carry  on  his  calling  as  to  avoid  losses  by  his  unskill- 
fulness  in  it.  By  undertaking  this  special  calling  he  was 
held  to  warrant  his  special  preparation  for  it;  but  there 
is  no  evidence  in  the  case  of  these  persons  of  anything  ap- 
proaching liability  for  loss  of  all  kinds.  The  action  was  al- 
most invariably  in  case  on  a  super  se  assumpsit,  the  profes- 
sion in  the  undertaking  being  the  measure  of  the  liability. 
By  the  current  reasoning  he  was  held  absolutely  liable 
for  default  in  what  he  had  undertaken  to  do,  much  as  a 
special  contractor  would  be  to-day.  An  innkeeper  was 
thus  held  liable  for  failure  to  guard  if  a  mob  broke  in;  and 
so  a  carrier  must  answer  for  loss  by  robbers. 

§  962.  Subsequent  development  of  the  carrier's  liability. 
In  view  of  this  consistent  theory  in  the  earlier  law  hold- 

1  F.  N.  B.  948.  The  citations  in  this  section  aro 

2  Y.  B.  43  Ed.  Ill,  33,  pi.  38.  owed    to    Professor    Ames,    Ix-int? 

3  Anon.,  Ball.  8;  Y.   B.  42  Lib.  taken  from  his  articles  on  the  His- 
Assis.  260,  pi.  17.  tory  of  Assumpsit,  2  Harvard  Law 

4  Y.  B.  42  Ed.  Ill,  3,  pi.  11,  Doc-  Review,  1. 
tor  and  Student,  c.  38. 
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ing  all  in  common  calling  to  the  standard  of  the  profession 
that  they  had  assumed,  the  subsequent  development  in 
the  law  making  common  carriers  absolutely  liable  for  all 
losses,  which  did  not  fall  within  arbitrary  exceptions  later 
developed,  can  hardly  be  explained  on  any  other  ground 
than  spontaneous  variation.  True  it  is  that  in  some  early 
cases  bailees  are  apparently  held  to  a  strict  accountability1 
but  this  was  applied  to  all  bailees  indifferently.  The 
dicta  in  Coggs  v.  Barnard,2  particularly  the  elaborate  dis- 
quisition of  Lord  Holt  are  sometimes  referred  to  as  the 
starting  point  of  the  modern  law.  But  taking  these  dicta 
together  there  is  not  enough  to  show  that  the  carrier  was 
thought  to  be  liable  for  wholly  unvoidable  catastrophes. 
It  was  not  until  Forward  v.  Pittard,3  as  late  as  1785,  that 
there  was  squarely  presented  a  loss  of  goods  without  fault 
by  the  carrier,  caused  in  that  case  by  an  accidental  fire 
for  which  the  carrier  was  not  in  any  way  responsible.  It 
remained  for  Lord  Mansfield  in  that  case  to  utter  the  por- 
tentous words  "A  carrier  is  in  the  nature  of  an  insurer." 

§  963.  Absolute  liability  of  the  common  carrier. 

As  the  law  has  stood  for  some  time,  therefore,  the  carrier 
of  goods  is  absolutely  liable  for  their  loss  or  for  injury  to 
them.  And  he  is  thus  liable  as  an  insurer,  whether  the 
loss  or  injury  is  his  fault  or  he  contributes  in  any  way 
to  the  loss  or  not.4  The  most  striking  cases  of  this  are 
those  holding  him  liable  for  the  damage  done  to  his  goods 

1  See  Southcote's  Case,  4  Coke,      peculiar  excuses  is  discussed  in  the 
836.  following  cases  among  others: 

2  2  Ld.  Raym.  909.  United  States.— Pendall  v.  Rench, 
3 1  T.  R.  27  (1785).                             4  McLean,  259  (1847). 

The  citations  in  this  section  are  Alabama. — Southern  Ry.  Co.  v. 

owed  to  Professor  Beale,  being  Levy,  39  So.  95,  144  Ala.  614  (1905). 

taken  from  his  article  on  The  Car-  California. — Jackson  v.  Sacra- 

rlir's  Inability:  Its  History,  in  11  mento  &  V.  R.  R.  Co.,  23  Cal.  268 

Harvard  Law  Review,  158.  (1863). 

4  The  insurance  liability  with  its  Georgia. — Van  Winkle  v.   South 
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by  a  fire  which  originated  outside  his  control,  where  not 
the  slightest  negligence  can  be  imputed  to  him  in  any 
respect.  And  so  a  shipmaster  is  held  liable,  for  an  acci- 
dental loss  of  his  vessel  for  which  he  could  not  be  said  to 
be  in  any  way  to  blame. l  It  should  be  said  that  there  are 
certain  exceptions  to  this  absolute  liability  in  the  modern 
law,  most  of  which  can  be  traced  back  to  an  early  time 
when  they  had  a  logical  place  in  the  general  scheme. 
These  are  discussed  with  some  detail  later  on  in  this  chap- 
ter. It  will  be  sufficient  at  this  point  to  give  the  list  of 
these  established  excuses  from  absolute  liability — (1)  act 
of  God,  (2)  public  enemies,  (3)  vice  of  the  goods  and 
(4)  interference  of  the  party. 

§  964.  Subsequent  development  of  innkeeper's  liability. 
The  protection  of  the  weary  wayfarer  from  nocturnal 


Carolina  R.  R.  Co.,  38  Ga.  32 
(1868). 

Illinois. — Illinois  Central  R.  R. 
Co.  v.  Frankenberg,  54  111.  88,  5 
Am.  Rep.  92  (1870). 

Iowa. — Cownie  Glove  Co.  v.  Mer- 
chants' Dispatch  Transp.  Co.,  106 
N.  W.  749,  130  Iowa,  327  (1906). 

Kentucky. — Farley  v.  Lavary,  21 
Ky.  L.  Rep.  1252,  54  S.  W.  840,  47 
L.  R.  A.  383  (1900). 

Maine. — Parker  v.  Flagg,  26  Me. 
181,  45  Am.  Dec.  101  (1846). 

Massachusetts. — Gage  v.  Tirrell, 
9  Allen  (Mass.),  299  (1864). 

M  innesot  a. — Christenson  v. 
American  Express  Co.,  15  Minn. 
270,  2  Am.  Rep.  122  (1870). 

Mississippi. — Powell  v.  Mills,  30 
Miss.  231,  64  Am.  Dec.  158  (1855). 

Missouri. — McFadden  v.  Mis- 
souri, P.  R.  R.  Co.,  92  Mo.  343,  4 
S.  W.  689,  1  Am.  St.  Rep.  721 
(1887). 
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Nebraska. — St.  Joseph  &  G.  I.  Ry. 
Co.  v.  Palmer,  38  Neb.  463,  22  L. 
R.  A.  335,  56  N.  W.  957  (1893). 

New  York. — Sherman  v.  Wells, 
28  Barb.  403  (1858). 

SotUh  Carolina. — Campbell  v. 
Morse,  Harper,  468  (1824). 

Tennessee. — Craig  v.  Childress, 
Peck,  270,  14  Am.  Dec.  751  (1823). 

Wisconsin. — Klauber  v.  Ameri- 
can Express  Co.,  21  Wis.  21,  91 
Am.  Dec.  452  (1866). 

England. — Trent  Nav.  Co.  v. 
Wood,  1  T.  R.  28,  3  Esp.  127;  Nu- 
gent v.  Smith,  1  C.  P.  D.  423  (1876). 

1  As  may  be  seen  in  the  cases 
just  cited  that  the  utmost  care  has 
been  exercised  is  no  excuse.  See 
particularly: 

California. — Agnew  v.  Steamor 
Contra  Costa,  27  Cal.  425,  87  Am. 
Dec.  87  (1865). 

New  Jersey. — Mershon  v.  Ho- 
bensack,  22  N.  J.  L.  372  (1850). 
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robbers  has  always  been  included  in  the  undertaking  of 
the  innkeeper;  and  at  all  times  the  innkeeper  has  been  held 
absolutely  liable  for  loss  from  theft.1  In  the  leading  case 
on  the  subject,  Cayle's  Case,2  it  was  resolved  that  "the 
innholder  shall  not  be  charged,  unless  there  be  a  default 
in  him  or  his  servants,  in  the  well  and  safe  keeping  and 
custody  of  their  guest's  goods  and  chattels  within  his 
common  inn;  for  the  innkeeper  is  bound  in  law  to  keep 
them  safe  without  any  stealing  or  purloining."  No  trace 
can  be  found  in  the  reports  or  abridgements  of  any  differ- 
ent doctrine  until  the  case  of  Richmond  v.  Smith.3  In 
that  case,  however,  for  the  first  time  in  a  judicial  decision, 
the  court  likened  the  innkeeper  to  the  common  carrier; 
and  Mr.  Justice  Bayley  used  language  which  seemed  to 
carry  his  responsibility  for  loss  as  far  as  that  of  the  com- 
mon carrier.  "It  appears  to  me  that  an  innkeeper's 
liability  very  closely  resembles  that  of  a  carrier.  He  is 
prima  facie  liable  for  any  loss  not  occasioned  by  the  act 
of  God  or  the  king's  enemies;  although  he  may  be  exoner- 
ated where  the  guest  chooses  to  have  his  goods  under  his 
own  care."  Although  this  case  was  questioned  afterward  4 
it  has  been  affirmed  since.5  It  is  probable,  therefore,  that 
in  England  to-day  the  innkeeper  is  liable  for  all  loss, 

1  Alabama. — Lanier     v.     Young-  South    Carolina. — N  e  w  t  o  n    v. 

blood,  73  Ala.  587  (1883).  Axon,  1  McCord,  509,  10  Am.  Dec. 

Illinois.— Johnson     v.     Richard-  685  (1821). 

son,  17  111.  302,  63  Am.  Dec.  369  Vermont.— McDaniels  v.  Robin- 

(1855).  son,  26  Vt.  316,  62  Am.  Dec.  574 

Minnesota,. — Lusk  v.   Belote,   22  (1854). 

Minn.  468  (1876).  England.— Cayle's  Case,  8  Coke, 

New  York. — Wise     v.     Hoffman  63   (1574).    Contra,  Baker  v.   Des- 

House,  28  N.  Y.  Misc.  225,  59  N.  Y.  sauer,  49  Ind.  28  (1874). 

Supp.  38  (1899).  2  8  Coke,  63  (1574). 

Ohio.— Gast  v.  Gooding,  1  Ohio  3  8  B.  &  C.  9  (1828). 

Dec.  315  (1849).  4  Dawson  v.   Channey,   5  Q.  B. 

Pennsylvania.— Shultz    v.    Wall,  164  (1843). 

134  Pa.  St.  262,  19  Atl.  742,  19  Am.  5  Morgan  v.  Ravey,  6  H.  &  N. 

St.  Rep.  686,  8  L.  R.  A.  97  (1890).  265  (1861). 
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except  what  is  caused  by  act  of  God,  or  the  king's  ene- 


mies. 


§  965.  Conflict  in  the  American  authorities. 

In  perhaps  a  majority  of  the  American  jurisdictions 
the  court  has  clearly  imposed  upon  the  innkeeper  a  lia- 
bility analogous  to  that  of  the  common  carrier.2  The 
rule  as  commonly  stated  in  these  jurisdictions  is  that  the 
innkeeper  is  liable  for  the  goods  of  the  guest  lost  in  the 
inn,  unless  the  loss  has  been  by  act  of  God  or  of  a  public 
enemy  or  by  fault  of  the  owner  or  its  own  qualities.  The 
extent  and  reason  of  this  doctrine  are  well  expressed  by 
Mr.  Justice  Wilde  in  Mason  v.  Thompson: 3  "Nothing  is 
better  settled  than  the  general  principle  that  innkeepers 
are  chargeable  for  the  goods  of  their  guests  lost  from  their 
inns.  This  liability  is  imposed  upon  them  for  considera- 
tions of  public  policy."  However,  in  several  jurisdictions 
a  much  less  stringent  rule  is  laid  down,  the  innkeeper 
being  held  liable  for  loss  of  goods  in  the  inn  only  if  he  is 
negligent  personally,  or  by  his  servants.4  "It  is  a  harsh 

1  Day  v.  Bather,  2  H.  &  C.  14  Lucia  v.  Omel,  53  N.  Y.  App.  Div. 
(1863).  641,  66  N.  Y.  Supp.  1136  (1900). 

2  California. — Matere  v.   Brown,          Ohio. — Gast  v.  Gooding,  1  Ohio 
1  Cal.  221,  52  Am.  Dec.  303  (1850).  Dec.  315  (1849). 

Delaware. — Russell   v.    Fagan,    7  West   Virginia. — Cunningham  v. 

Houst.  389,  8  Atl.  258  (1886).  Bucky,  42  W.  Va.  671,  26  S.  E. 

Maine.— Shaw  v.  Berry,  31  Me.  442,  35  L.  R.  A.  850,  57  Am.  St. 

478,  52  Am.  Dec.  628  (1850);  Nor-  Rep.  876  (1896). 

cross    v.    Norcross,    53    Me.    163  39   Pick.    (Mass.)   280,   20  Am. 

(1865).  Dec.  471  (1830). 

Nebraska. — Dunbier  v.  Day,  12  *  Illinois. — Johnson  v.  Richard- 
Neb.  596,  12  N.  W.  109,  41  Am.  son,  17  111.  302,  63  Am.  Dec.  369 
Rep.  772  (1882).  (1855). 

New  Hampshire. — Sibley    v.    Al-  Indiana. — Baker  v.  Dessaner,  49 

drich,  33  N.  H.  553,  66  Am.  Dec.  Ind.  28  (1874). 

745  (1856) .  Louisian a. — Woodworth      v. 

New  York—  Hulett  v.  Swift,  33  Morse,  18  La.  Ann.  156  (1866). 

N.  Y.  371,  88  Am.  Dec.  405  (1865);  Maryland.— Towson  v.  Havre  de 
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rule,"  said  Judge  Trumbull  in  Metcalf  v.  Hess,1  "which 
makes  a  person  in  any  case  responsible  for  a  loss  which 
has  occurred  without  any  fault  of  his."  Thus  in  juris- 
dictions which  hold  the  innkeeper  liable  only  for  negli- 
gence or  breach  of  undertaking,  he  is  not  responsible 
where  the  goods  were  lost  by  accidental  fire. 

§  966.  Insurance  liability  not  extended  to  persons. 

Strange  as  it  may  seem  this  law  that  holds  the  common 
carrier  of  goods  as  an  insurer  of  them  does  not  extend  to 
the  public  carrier  of  passengers,  who  is  liable  only  for  neg- 
ligence.2 This  distinction  is  the  one  that  has  been  recog- 
nized and  acted  upon  for  nearly  a  century.  The  courts 
have  always  insisted  that  there  was  a  difference,  founded 
upon  substantial  reasons,  between  the  liability  of  the 
common  carrier  of  goods  and  the  common  carrier  of  pas- 
sengers. The  former  was  held  to  warrant  the  safe  carriage 
of  the  goods,  except  against  loss  or  damage  from  the  act 
of  God  or  the  public  enemy;  but  the  latter  was  held  to 
contract  only  for  due  and  proper  care  in  the  carriage  of 
passengers.  The  same  applies  to  innkeeping;  the  inn- 
keeper is  at  most  responsible  for  proper  care  in  the  pro- 
tection of  his  guest 3  whereas  he  is  liable  as  an  insurer  of 
the  belongings  of  the  guest  within  his  inn. 

Grace  Bank,  6  Har.  &  J.  47,  14  Am.  tan  St.  Ry.  Co.,   162  Mo.  75,  62 

Dec.  254  (1823).  S.  W.  452  (1901). 

Michigan. — Cutler  v.  Bonney,  30  New  York. — McPadden    v.    New 

Mich.    259,     18    Am.    Rep.     127  York  Cent,  Ry.  Co.,  44  N.  Y.  478, 

(1874).  4  Am.  Rep.  705  (1871). 

Texas. — Houth   v.    Franklin,    20  T ennesse e. — Railroad  Co.  v. 

Tex.  798,  73  Am.  Dec.  218  (1858).  Kuhn,  107  Tenn.  106,  64  S.  W.  202 

Vermont. — Howe  Machine  Co.  v.  (1901). 

Pease,  49  Vt.  477  (1877).  Virginia.— Norfolk  &  W.  Ry.  Co. 

1  14  111.  129  (1852).  v.  Marshall,  90  Va.  836,  20  S.  E. 

2  Minnesota.— Smith  v.  St.  Paul  823  (1894). 

City  Ry.  Co.,  32  Minn.  1,  18  N.  W.  3  Alabama—  West  v.  Thomas,  97 

827,  50  Am.  Rep.  550  (1884).  Ala.  622,  11  So.  768  (1892). 

Missouri. — Feary   v.    Metropoli-          New  York. — Stott    v.    Churchill, 
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§  967.  Responsibility  for  animate  chattels. 

Upon  similar  principles  animate  property  has  often 
been  distinguished  from  other  chattels.  This  was  brought 
out  in  one  of  the  early  American  cases,1  where  the  carrier 
of  slaves  was  held  not  to  be  liable  as  an  insurer  of  them. 
As  Chief  Justice  Marshall  said  of  such  carriage:  "The 
carrier  has  not,  and  cannot  have,  the  same  absolute  con- 
trol over  him,  that  he  has  over  inanimate  matter.  In 
the  nature  of  things,  and  in  his  character,  he  resembles  a 
passenger,  not  a  package  of  goods."  There  has  been  some 
tendency  to  apply  this  law  to  the  carriage  of  animals, 
but  it  has  not  gone  so  far  except  in  one  jurisdiction  as  to 
deny  that  the  carrier  of  animals  is  a  carrier  of  goods.  The 
property  is  peculiar  however  because  it  is  animate  and  the 
carrier  has  therefore  in  the  most  extreme  degree  the  recog- 
nized excuse  that  a  common  carrier  has  whensoever  the 
inherent  vice  of  the  goods  itself  contributes  to  the  loss. 
As  Judge  Denio  said  in  one  leading  case  2  dealing  with  the 
transportation  of  animals:  "They  may  die  of  fright,  or  by 
refusing  to  eat,  or  they  may,  notwithstanding  every  pre- 
caution, destroy  themselves  in  attempting  to  break  away 
from  the  fastenings,  by  which  they  are  secured  in  the 
vehicle  used  to  transport  them,  or  they  may  kill  each 
other." 

15  N.  Y.  Misc.  80,  36  N.  Y.  Supp.  In  Michigan  the  taking  of  ani- 

476  (1895).  mala    is    not    considered    common 

Tennessee. — Weeks  v.   McNulty,  carriage  at  all,  see  Michigan  So.  R. 

101  Tenn.  495,  48  S.  W.  809,  43  R.  Co.  v.   McDonough,  21   Mich. 

L.  R.  A.  185,  70  Am.  St.  Rep.  693  165,  4  Am.  Rep.  466  (1870). 

(1898).  But    elsewhere    in    the    United 

England. — Sandys  v.  Florence,  47  States  it  is  held  common  carriage, 

L.  I.  C.  P.  598  (1878).  see    Kansas    Pacific    Ry.    Co.    v. 

1  Boyce    v.     Anderson,    2    Pet.  Nichols,  9  Kan.  235,  12  Am.  Rep. 
(U.  S.)  150,  7  L.  ed.  379  (1829).  494  (1872). 

2  Penn  v.  Buffalo  &  E.  R.  R.  Co.,  See  citations  in  §  256,  supra. 
49  N.  Y.  204,   10  Am.  Rep.  355   ' 

(1872). 
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Topic  B.  Abnormal  Liability  Rigidly  Confined 

§  968.  The  service  must  be  public. 

The  extraordinary  liability  as  an  insurer  now  under 
discussion  is  confined  to  the  case  where  the  service  that  is 
being  rendered,  whether  by  the  carrier  or  the  innkeeper, 
is  public  in  character.  Thus  one  who  is  merely  a  private 
carrier  1  or  simply  a  boarding-house  keeper  2  is  never  held 
liable  as  an  insurer.  It  is  usually  said  that  unless  the 
business  is  affected  with  a  public  interest  there  is  no  pub- 
lic policy  calling  for  the  insurance  liability,  and  only  those 
who  have  undertaken  to  serve  the  public  can  be  held  to 
this  extraordinary  liability.  But  what  is  nearer  the  truth 
is  that  the  insurance  liability  is  so  extreme  that  the  courts 


1  See  particularly : 

United  States. — Lamb  v.  Park- 
man,  1  Sprague,  343  (1857). 

Arkansas. — Shinn  v.  Cotton,  52 
Ark.  90,  12  S.  W.  157  (1889). 

Georgia. — Self  v.  Dunn,  42  Ga. 
528,  5  Am.  Rep.  544  (1871). 

Louisiana. — Flautt  v.  Lashley, 
36  La.  Ann.  106  (1884). 

Michigan. — Allis  v.  Voight,  90 
Mich.  125,  51  N.  W.  190  (1892). 

Mississippi. — Harrison  v.  Roy, 
39  Miss.  396  (1860). 

New  Hampshire. — F  a  u  c  h  e  r  v. 
Wilson,  68  N.  H.  338,  28  Atl.  1002, 
39  L.  R.  A.  431  (1895). 

South  Carolina. — Littlejohn  v. 
Jones,  2  McMull,  366,  39  Am.  D'ec. 
132  (1842). 

Texas. — Chevallier  v.  Straham,  2 
Tex.  115,  47  Am.  Dec.  639  (1847). 

Vermont. — Beckwith  v.  Frisbie, 
32  Vt.  559  (1860). 

England. — Tadhunter  v.  Buck- 
ley, 7  L.  T.  (N.  S.)  273  (1862). 

C  a  n  a  d  a. — Roussel  v.  Aumais, 
Rap.  Jud.  Quebec,  18  C.S.  474  (1900). 
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But  see  the  following  cases  in 
which  there  was  a  tendency  shown 
to  extend  the  absolute  liabilities: 

Pennsylvania. — Gordon  v.  Hutch- 
ison, 1  W.  &  S.  285,  37  Am.  Dec. 
464  (1841). 

Tennessee. — Moss  v.  Bettis,  4 
Heisk.  661,  13  Am.  Rep.  1  (1871). 

See  geneially,  Chapter  VII. 

2  See  particularly : 

United  States. — Ball  v.  Beck,  Fed. 
Gas.  No.  1,161. 

Georgia. — Bonner  v.  Welborn,  7 
Ga.  296  (1849). 

Iowa. — Lyon  v.  Smith,  Morris 
184  (1843). 

Kentucky. — Southward  v.  My- 
ers, 3  Bush.  681  (1868). 

North  Carolina.  —  Holstein  v. 
Phillips,  146  N.  C.  366,  59  S.  E. 
1037,  14  L.  R.  A.  (N.  S.)  975 
(1907). 

Texas.— Howth  v.  Franklin,  20 
Tex.  798,  73  Am.  Dec.  218  (1858). 

Vermont. — Clary  v.  Willey,  49 
Vt.  55  (1875). 

See  generally,  Chapter  VII. 
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rigidly  confine  it  to  the  exact  situation  for  which  the  law 
was  originally  laid  down. 

§  969.  The  service  must  be  upon  a  public  basis. 

By  the  same  law  a  common  carrier,  who  has  in  the  par- 
ticular case  undertaken  the  service  upon  a  private  basis, 
is  not  liable  as  an  insurer.1  Nor  is  the  innkeeper,  who  has 
accepted  in  some  other  capacity  than  as  a  guest  one  lodg- 
ing with  him,  liable  for  more  than  due  care.2  As  all  of 
these  distinctions  have  been  elaborately  made  in  previous 
chapters  it  will  not  be  necessary  to  repeat  here  what  has 
been  said  as  to  the  difference  between  a  public  employ- 
ment and  a  private  enterprise,  nor  need  the  distinction 
which  exists  between  acceptance  upon  the  public  basis 
and  acceptance  upon  a  private  basis  be  emphasized  fur- 
ther. 

§  970.  Service  undertaken  gratuitously. 
It  has  already  been  seen  that  the  prepayment  of  a  rea- 

1  See  particularly:  Pa.  St.  217,  18  Atl.  503,  15  Am.  St. 

United   States— Chicago,    M.    &  Rep.  672,  5  L.  R.  A.  508  (1889). 
St.  P.  Ry.  Co.  v.  Wallace,  66  Fed.          See  generally,  Chapter  XXII. 
506,  30  L.  R.  A.  161  (1895).  *  Arizona.— Haff    v.    Adams,    6 

Arkansas.— Harvey  v.  Rose,  26  Ariz.  395,  59  Pac.  Ill  (1899). 
Ark.  3,  7  Am.  Rep.  595  (1870).  Connecticut.— Walling  v.  Potter, 

Indiana.— Cleveland,    C.,    C.    &  35  Conn.  183  (1868). 
St.  L.  Ry.  Co.  v.  Henry,  170  Ind.          Iowa.— Shoecraft   v.    Bailey,    25 

94,  83  N.  E.  710  (1908).  Iowa,  553  (1868). 

Massachusetts. — Robertson  v.  Old          Maine. — Norcross    v.    Norcross, 

Colony  R.  R.  Co.,  156  Mass.  525,  53  Me.  163  (1865). 
31  N.  E.  650,  32  Am.  St.  Rep.  482          Massachusetts—  Hall  v.  Pike,  100 

(1892).  Mass.  495  (1868). 

Michigan. — Goup  v.  Wabash  St.          Tennessee. — Meacham   v.   Gallo- 

L.  &  P.  Ry.  Co.,  56  Mich.  Ill,  22  way,  102  Tenn.  445,  52  S.  W.  859, 

N.  W.  215,  56  Am.  Rep.  374  (1885).  73  Am.  St.  Rep.  886  (1899). 

New  Jersey. — Dudley  v.  Camden          Vermont. — Read  v.   Amidon,  41 

&  P.  Ferry  Co.,  42  N.  J.  L.  25,  36  Vt.  15,  98  Am.  Dec.  560  (1868). 
Am.  Rep.  501  (1880).  England.— Shaw  v.   Ray,   1   Cr. 

Pennsylvania.  —  F  o  r  e  paugh    v.  &  Dix.  C.  C.  (Ire.)  84  (1839). 
Delaware  L.  &  W.  R.  R.  Co.,  128          See  generally,  Chapter  XXII. 
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sonable  compensation  may  be  required  in  all  public  serv- 
ices, and  that  waiving  that  right  in  particular  cases  does 
not  disable  one  from  insisting  on  such  prepayment  in 
other  cases.1  And  it  has  also  been  pointed  out  that  it  is 
possible  for  a  person  in  a  public  service  to  go  still  further 
and  waive  all  payment,  and  assume  gratuitously  the  full 
obligations  attached  to  the  particular  service.  But  na- 
turally, persons  engaged  in  public  service,  when  acting 
gratuitously  are  disposed  to  cut  down  their  liability  so 
far  as  that  is  possible.  This  is  peculiarly  true  of  the  car- 
rier and  the  host  who  are  held  liable  as  insurers  of  goods 
intrusted  to  them  when  they  are  acting  in  their  public 
capacity.  But  as  a  free  service  is  not  common  service, 
they  are  not  liable  absolutely  for  goods  which  they  have 
taken  upon  a  private  basis.  Indeed  it  is  said  that  in 
gratuitous  service  one  is  only  liable  for  wanton  action 
or  gross  negligence.  And  it  is  usually  enough  that  the 
carrier  or  the  innkeeper  takes  as  much  care  of  the  goods 
so  deposited  as  he  would  of  his  own.2  The  distinction  be- 
tween gratuitous  service  and  compensated  service  must, 
therefore,  be  made  with  some  nicety  in  these  two  services, 
as  it  has  fundamental  importance  in  determining  liability. 
Numerous  decisions  illustrate  the  application  of  these 
principles  to  common  carriers  3  and  innkeepers.4 

1  See  Chapter  XIII,  Topic  A.  541,  52  Am.  St.  Rep.  293,  32  L.  R, 

2  See  Chapter  XXII,  Topic  D.  A.  535  (1896). 

3  See  generally:  Indiana. — Perkins  v.  Wright,  37 
Alabama.— Louisville    &    W.    R.  Ind.  27  (1871). 

R.  Co.  v.  Gerson  &  Sons,  102  Ala.  Illinois. — Rice    v.    Illinois   Cen- 

409,  14  So.  873  (1893).  tral    Ry.    Co.,    22    111.    App.    643 

California. — Fay  v.  Steamer  New  (1887). 

World,  1  Cal.  348  (1850).  Iowa.— Warner  v.  Burlington  & 

Connecticut.— Beers  v.  Boston  &  M.  R.  R.  R.  Co.,  22  Iowa,  166,  92 

A.  R.  R.  Co.,  67  Conn.  417,  34  Atl.  Am.  Dec.  389  (1867). 

4  See  generally:  Ark.  364,  12  S.  W.  756,  20  Am.  St. 
Arkansas.— Wear  v.  Gleason,  53      Rep.  186  (1889). 
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§  971.  Compensation  included  in  the  whole  transaction. 
In  many  cases,  service  is  held  to  be  for  compensation 
although  a  charge  was  not  expressly  stipulated  for.  In 
the  absence  of  an  agreement  to  the  contrary,  when  a  com- 
mon carrier  takes  goods  to  be  carried  the  presumption  is 
that  he  is  a  carrier  for  hire;  1  and  even  the  intent  upon 
the  part  of  a  carrier  not  to  charge  for  his  service,  if  not 
disclosed  before  the  carriage  is  undertaken,  will  not  make 
the  service  gratuitous.2  Many  services  called  "free"  are 
properly  held  not  gratuitous  upon  an  examination  of  all 
the  facts.  Thus  when  grain  bags  are  by  a  recognized  cus- 
tom returned  to  the  shipper  of  grain  without  further  pay- 
ment in  addition  to  the  established  freight  rate,  the  trans- 
portation of  the  bags  back  was  held  not  gratuitous; 3  and 
in  a  similar  case  the  carrier  was  held  liable  as  an  insurer 
for  oil  tanks  being  returned  to  the  shipper.4  An  important 
application  of  this  principle  is  seen  in  the  case  of  ship- 


Kentucky. — Adams  Express  Co. 
v.  Cressap,  6  Bush.  572  (1869). 

Maine. — Knowles  v.  Atlantic  & 
St.  L.  R.  R.  Co.,  38  Me.  55,  61 
Am.  Dec.  234  (1854). 

Michigan.— Flint  &  P.  M.  R.  R. 
Co.  v.  Weir,  37  Mich.  Ill,  26  Am. 
Rep.  499  (1877). 


New  Hampshire. — G  raves  v. 
Ticknor,  6  N.  H.  537  (1834). 

New  York. — Beardslee  v.  Rich- 
ardson, 11  Wend.  25,  25  Am.  Dec. 
596  (1833). 

Virginia. — Chesapeake  &  O.  R. 
R.  Co.  v.  Wilson,  21  Gratt.  654 
(1872). 


Georgia. — Stewart  &  P.  v.  Head, 
70  Ga.  449  (1883). 

Missouri. — Wiser  v.  Chesley,  53 
Mo.  547  (1873). 

New  York. — Coykendall  v.  Ea- 
ton, 55  Barb.  188,  37  How.  Pr.  438 
(1869). 

Ohio. — Arcade  Hotel  Co.  v. 
Wiatt,  44  Ohio  St.  32,  4  N.  E.  398, 
58  Am.  Rep.  785  (1886). 

Tennessee. — Tulane  Hotel  Co.  v. 
Holohan,  112  Tenn.  214,  79  S.  W. 
113  (1903). 

England. — Doorman  v.   Jenkins, 
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2  Ad.  &  El.  256,  4  Nev.  &  M.  170, 
4  L.  J.  K.  B.  29  (1834). 

Canada. — Holmes  v.  Moore,  17 
L.  C.  R.  143  (1867). 

1  Knox  v.  Rives,  Battle  &  Co., 
14    Ala.    249,    48    Am.    Dec.   97 
(1848). 

2  Gray  v.  Missouri  River  Packet 
Co.,  64  Mo.  47  (1876). 

8  Pierce  v.  Milwaukee  R.  R.  Co., 
23  Wis.  38  (1868). 

4  Spears  &  G.  v.  Lake  Shore  & 
M.  S.  R.  R.  Co.,  67  Barb.  513 
(1876). 
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ments  made  C.  O.  D.;  1  it  is  properly  held  in  these  cases 
that  the  carrier  is  strictly  liable  as  such  in  bringing  back 
the  funds.2  One  important  instance  of  this  general  situa- 
tion has  already  been  discussed  in  another  connection; 
the  carriage  of  proper  baggage  is  included  in  the  price 
paid  for  the  passenger's  transportation;  and  hence  the 
carrier  is  liable  as  an  insurer  for  the  loss  of  such  baggage.3 
But  the  payment  of  fare  only  covers  the  transportation 
of  proper  baggage,  and  if  the  transportation  of  goods 
which  are  not  within  the  limitations  as  to  what  is  baggage, 
is  imposed  on  the  carrier,  he  will  not  be  liable  as  a  common 
carrier  is.4 

§  972.  The  business  must  be  carriage. 

It  is  significant  also  that  the  courts  have  stood  stiffly 
by  their  definition  of  carriage  and  refused  to  extend  to 
anything  else  the  extraordinary  liability  in  common  car- 
riage. Services  of  almost*  exactly  the  same  nature  are 
not  held  to  be  subject  to  this  law,  even  when  these  services 
are  public  in  character.  The  courts  insist  upon  two  requi- 
sites to  meet  their  conception  of  carriage;  first,  that  the 
carrier  shall  have  possession,  second,  that  the  carrier 
shall  transport.  It  will  be  remembered  that  these  tests 
came  out  in  the  earliest  chapters  where  the  public  callings 
were  discussed  separately.  That  bridge  proprietors  5  and 
ferrymen  6  were  not  held  liable  as  insurers  as  carriers 

1  Zollinger  v.  The  Emma,   Fed.          What  is  not  properly  baggage  is 
Gas.  No.  18,218  (1876).  discussed  in  §  876,  supra. 

2  Kemp  v.  Coughtry,   11  Johns.          8  See  particularly: 

(N.  Y.)  107  (1814).  United   States.— Kentucky   &    I. 

3  See   Woods   v.    Devin,    13   111.      Bridge  Co.  v.  Louisville  &  N.  Ry. 
746  (1852).  Co.,  37  Fed.  567  (1889). 

What  is  properly  baggage  is  dis-  South      Carolina. — Griegsby      v. 

cussed  in  §  875,  supra.  Chappelle,  5  Rich.  443  (1852). 

4  See  Michigan  Central  R.  R.  Co.  See  generally,  §  53. 
v.  Carrow,  73  111.  348  (1874).  •  See  particularly: 
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were,  although  their  service  was  recognized  as  public,  was 
because  they  did  not  take  possession;  and  the  same  thing 
was  held  later  of  towage  1  and  switching.2  On  the  other 
hand  although  wharfingers 3  and  warehousemen 4  took  pos- 
session they  did  not  transport,  and  hence  were  not  held 
liable  as  carriers;  and  the  cases  as  to  log  drivers 5  and  flume 
proprietors  6  are  thus  explained. 

§  973.  Carrier's  liability  not  extended  to  other  employ- 
ments. 

It  is  to  be  noted  further  that  this  liability  of  the  carrier 
as  an  insurer  has  not  been  extended  by  the  courts  to  em- 
ployments which  might  possibly  be  considered  similar 
enough.  Even  when  confronted  with  former  dicta  to 
the  effect  that  a  certain  employment  was  like  common 
carriage  the  courts  promptly  said  that  it  was  not  enough 
like  it  to  apply  the  insurance  liability  to  it.  It  has  been 
said  at  various  times  as  to  many  a  calling  that  it  was 

2  See  particularly,  Swift    &    Co. 
v.  Ronan,  103  111.  App.  475  (1902). 

See  generally,  §  773. 

3  See    particularly,    Chattock    & 
Co.  v.  Bellamy  &  Co.,  64  L.  J.  Q. 
B.  250  (1895). 

See  generally,   §  15. 

4  See     particularly,    Canterbury 
Meat  Co.  v.  Shaw  &  Co.,  7  L.  R. 
New  Zealand,  708  (1889). 

See  generally,  §  143,  supra. 

6  See  particularly,  Mann  v.  White 
River  Log  &  B.  Co.,  46  Mich.  38, 
8  N.  W.  550,  41  Am.  Rep.  141 
(1881). 

See  generally,  §  55,  supra. 

4  See  particularly,  Queen  v.  Mc- 
Farlane,  7  Can.  Sup.  216  (1882). 

See  generally,  §  74  supra. 

For  all  the  matters  discussed  in 
this  section  see  generally,  Chap- 
ter V. 


Massachusetts. — White  v.  Winni- 
eimet  Ferry  Co.,  7  Gush.  155 
(1851). 

New  Jersey. — Dudley  v.  Cam- 
den  &  P.  Ferry  Co.,  42  N.  J.  L.  25, 
36  Am.  Rep.  501  (1880). 

See  generally,  §  771. 

1  See  particularly : 

United  States. — S  t  e  a  m  e  r  New 
Philadelphia,  1  Black,  62,  17  L.  ed. 
84  (1861). 

Illinois. — Knapp  v.  McCaffrey, 
178  111.  107,  52  N.  E.  898,  29  Am. 
St.  Rep.  290,  aff'd  177  U.  S.  638 
(1899). 

Maryland. — Pennsylvania  D.  & 
M.  Steam  Nav.  Co.  v.  Dandridge, 
8  Gill  &  J.  248,  29  Am.  Dec.  543 
(1833). 

New  York. — Alexander  v.  Greene, 
3  Hill,  9  (1842). 

See  generally,  §  774. 
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virtually  common  carriage,  for  the  reason  that  when  new 
businesses  became  affected  with  a  public  interest,  the  de- 
sire of  the  courts  to  hold  them  to  public  duties  could  at 
first  only  find  expression  by  saying  that  they  were  like  one 
of  the  businesses  where  public  duties  were  then  imposed. 
That  there  was  a  general  class  of  public  callings  in  which 
public  duties  were  owed  was  not  at  first  appreciated.  Thus 
the  first  telegraph  companies  were  spoken  of  as  common 
carriers1  and  so  were  the  first  water  companies.2  But 
when  it  came  to  imposing  upon  such  companies  absolute 
liability  the  courts  rebelled.  And  in  practically  all  cases 
the  telegraph  companies  are  held  only  to  the  exercise  of 
that  peculiar  care  which  is  due  under  the  circumstances.3 
And  water  companies  are  only  held  liable  where  their 
negligence  is  shown.4 

§  974.  The  business  must  be  innkeeping. 

In  a  similar  way  the  courts  have  stood  stiffly  by  their 
definition  of  innkeeping  and  have  continually  refused  to 
apply  the  extraordinary  liability  of  the  innkeeper  except 
to  those  public  houses  which  come  clearly  within  that  defi- 
nition. The  innkeeper  must  strictly  supply  all  the  enter- 
tainment which  the  weary  traveler  actually  needs  on  his 
road,  which  in  lowest  terms  is  food  and  shelter.  If  the 
keeper  of  a  house  of.  entertainment  does  not  undertake 
to  furnish  either  of  these  necessities  he  is  not  a  common 
innkeeper;  and  this  requirement  distinguishes  inns  from 
many  similar  houses  of  public  entertainment.  Thus  a 

1  See  for  example,  Parks  v.  Alta          *  See   for   example,    Leonard   v. 
Cal.   Telegraph,    13   Cal.    422,    73      New  York  A.  &  B.  Telegraph  Co., 
Am.  Dec.  589  (1859).  41  N.  Y.  544  (1820). 

See  generally,  §  21,  supra.  See  generally,  §  980,  infra. 

2  See    for    example,    Wheeler    v.  *  See  for  example,  Green  v.  Ash- 
No.  Colo.  Irr.  Co.,  10  Colo.  582,  land  Water  Co.,  101  Wis.  258,  77 
17  Pac.  487,  3  Am.  St.  Rep.  603  N.  W.  722,  43  L.  R.  A.  117,  70  Am. 
(1887).  St.  Rep.  911  (1892). 

See  generally,  §  93,  supra.  See  generally,  §  981,  infra. 
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house  which  does  not  supply  lodging  is  not  an  inn;  and 
this  rule  excludes  from  among  inns  a  restaurant  or  eating 
house.1  On  the  same  principle  a  coffeehouse  or  a  drink- 
ing saloon  is  not  an  inn.2  And  for  the  same  reason  a  house 
that  furnishes  only  lodging  without  food,  like  a  lodging 
house,3  or  an  apartment  hotel,4  is  not  an  inn. 

§  976.  The  innkeeper's  liability  not  extended  to  other 

employments. 

The  extraordinary  liability  of  the  innkeeper  is  not  ex- 
tended by  the  courts  to  other  employments  somewhat 
similar,  as  it  might  well  have  been,  had  this  degree  of  lia- 
bility really  commended  itself  to  the  courts.  Two  ex- 
amples of  this  will  suffice — the  case  of  the  sleeping  car 
and  the  case  of  the  steamboat.  Although  a  sleeping  car 
is  a  place  for  the  reception  and  entertainment  of  travelers, 
it  is  plainly  not  an  inn.  For  clearly  it  differs  from  an  inn 
in  many  particulars.  The  inn  affords  necessary  protection 
and  accommodation  to  travelers  while  they  rest  from  their 
journey;  the  sleeping  car  offers  a  single  accommodation, 
a  bed  to  passengers  while  they  continue  their  journey. 
The  sleeping  car  does  not  afford  needed  personal  protec- 
tion— the  carrier  is  obliged  to  protect  the  passenger  even 
if  he  rides  in  the  ordinary  coach.  Nor  does  the  sleeping 
car  afford  entertainment;  its  proprietors  do  not  supply 
food  and  lodging  both.  Thus  such  car  owners  have  never 

1  Illinois. — Sheffer  v.  Willoughby,  2  New  York.     People  v.  Jones,  54 

163  111.  518,  45  N.  E.  253,  34  L.  R.  Barb.  311   (1863). 

A.  464,  54  Am.  St.  Rep.  483  (1896).  England.— Regina  v.   Rymer,   2 

New  York.— Block  v.  Sherry,  43  Q.  B.  D.  136,  46  L.  J.  M.  C.  108 

N.  Y.  Misc.  342,  87  N.  Y.  Supp.  (1877). 

160(1904).  *New   Y o r k— Kelley  v.   New 

England. — Regina   v.    Rymer,    2  York  Excise  Comrs.,  54  How.  Pr. 

Q.  B.  Div.  136,  46  L.  J.  M.  C.  108  327  (1877). 

(1877).  '•Davis  v.  Gay,  141  Mass.  531, 

Canada.— Dunn  v.  Bean,  Quebec  6  N.  E.  549  (1886). 

Rep.,  11  Super.  Ct.  538  (1897).  See  further,  §  263,  supra. 
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save  in  one  case  been  held  liable  as  insurers  for  the  losses 
of  their  passengers.1  Practically  the  same  arguments  can 
be  made  to  show  that  even  when  a  steamboat  owner  both 
provides  staterooms  and  furnishes  meals,  he  is  liable  as  a 
carrier  of  passengers  merely,  not  as  an  innkeeper.  And  it 
is  now  almost  universally  agreed  that  this  situation  is  not 
to  be  governed  by  the  liabilities  attaching  to  innkeepers.2 

Topic  C.  Extent  of  Normal  Liability 

§  976.  Absolute  and  relative  liability. 

As  was  insisted  at  the  beginning  of  this  chapter,  the 
special  liability  imposed  by  the  law  upon  the  carrier  of 
goods  and  the  innkeeper  of  goods,  is  altogether  exceptional. 
Probably  it  is  due  to  a  rather  modern  extension  of  the 
rather  stringent  ancient  rule,  and  doubtless  in  those  times 


1  United  States. — Blum  v.  South- 
ern P.  P.  C.  Co.,  1  Flip.  500,  Fed. 
Cas.  No.  1,574  (1876). 

Alabama. — Pullman  P.  C.  Co.  v. 
Adams,  120  Ala.  581,  24  So.  921, 
74  Am.  St.  Rep.  53,  45  L.  R.  A.  787 
(1898). 

Colorado. — Pullman  P.  C.  Co.  v. 
Freudenstein,  3  Colo.  App.  540,  34 
Pac.  578  (1893). 

Georgia. — Pullman  P.  C.  Co.  v. 
Hall,  106  Ga.  765,  32  S.  E.  923,  71 
Am.  St.  Rep.  293,  44  L.  R.  A.  790 
(1899). 

Illinois. — Pullman  P.  C.  Co.  v. 
Smith,  73  111.  360,  24  Am.  Rep.  258 
(1874). 

Indiana.— Woodruff  S.  &  P.  C. 
Co.  v.  Diehl,  84  Ind.  474,  43  Am. 
Rep.  102  (1882). 

Massachusetts. — Whicher  v.  Bos- 
ton &  A.  R.  R.  Co.,  176  Mass.  275, 
57  N.  E.  601,  79  Am.  St.  Rep.  314 
(1900). 
Mississippi.— Illinois  Central  R. 


R.  Co.  v.  Handy,  63  Miss.  609,  56 
Am.  Rep.  846  (1886). 

New  York. — Tracy  v.  Pullman  P. 
C.  Co.,  67  How.  Pr.  154  (1884). 

Tennessee. — Pullman  P.  C.  Co. 
v.  Gavin,  93  Tenn.  53,  23  S.  W.  70, 
42  Am.  St.  Rep.  902,  21  L.  R.  A. 
289  (1893). 

But  see  Pullman  P.  C.  Co.  v. 
Lawrence,  74  Miss.  782,  22  So.  53 
(1897). 

See  generally,  §  153,  supra. 

2  United  States.— Walsh  v.  The 
Wright,  Newb.  Adm.,  494  Fed.  Cas. 
No.  17,  115  (1854). 

Kentucky.  —  Steamboat  Crystal 
Palace  v.  Vanderpool,  16  B.  Mon. 
302  (1855). 

Massachusetts.  —  Clark  v.  Burns, 
118  Mass.  275  (1875). 

Contra,  New  York.  —  Crozier  v. 
Boston,  N.  Y.  &  M.  Stb.  Co.,  43 
How.  Pr.  466  (1871). 

See  generally,  §  769. 
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a  practically  absolute  liability  for  breach  of  the  under- 
taking was  felt  to  be  necessary  in  order  to  prevent  con- 
nivance with  robbers,  with  which  the  country  was  infested. 
Then,  too,  there  was  nothing  shocking  to  the  mediaeval 
mind  in  absolute  liability  as  such,  where  it  was  felt  that 
a  desirable  end  could  be  reached  by  that  process.  For- 
tunately, these  notions  did  not  persist  in  respect  to  public 
employment  in  general,  for  the  prevalence  of  this  law 
would  be  altogether  out  of  touch  with  modern  conditions 
and  present  views  of  liability.  What  the  modern  law 
demands  of  one  engaged  in  public  service  is  his  utmost; 
but  one  is  not  held  liable  for  not  doing  more  than  his  best. 
And  this  is  the  general  rule  throughout  public  employ- 
ment to-day. 

§  977.  Development  of  the  rule  requiring  blameworthi- 
ness. 

This  development  of  this  policy  for  liability  only  when 
fault  can  be  imputed  may  best  be  seen  in  the  law  relating 
to  the  liability  of  the  carrier  of  passengers.  The  public 
carriage  of  passengers  is,  indeed,  comparatively  recent, 
so  that  the  suits  against  such  carriers  for  personal  in- 
juries date  only  from  the  beginning  of  the  nineteenth 
century.  In  one  of  the  first  of  the  English  cases  in  1824  l 
the  doctrine  apparently  held  was  that  the  stage  proprietor 
should  be  liable  to  the  passengers  he  carried  for  the  land- 
worthiness  of  his  coach,  much  as  the  shipowner  was  liable 
for  a  loss  of  goods  due  to  the  unseaworthiness  of  his  vessel. 
And  in  some  American  cases  the  same  disposition  was 
shown,  a  case  in  New  York  as  late  as  1862  2  apparently 
going  to  the  extent  of  holding  a  railroad  liable  for  injury 
to  a  passenger  on  a  railroad  train  due  to  a  hidden  defect. 
But  this  not  unnatural  tendency  to  follow  the  near  anal- 

1  Bremner  v.  Williams,  1  C.  &  Co.,  26  N.  Y.  102,  82  Am.  Dec.  401 
P.  (Eng.)  414  (1824).  (1862). 

aAlden  v.  New  York  C.  R.  R. 
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ogy  of  the  law  of  the  carriage  of  goods  in  dealing  with  the 
carriage  of  persons  was  soon  arrested.  The  honor  of  being 
the  first  court  to  bring  out  clearly  the  modern  notion  that 
the  liability  is  relative  and  blameworthiness  must  be  shown 
belongs  to  the  Massachusetts  Supreme  Court,1  which  held 
in  1845  that  notwithstanding  the  way  in  which  some  of 
the  current  English  cases  could  be  read,  they  were  con- 
vinced that  the  most  that  the  law  could  fairly  require  of 
a  stage  owner  was  the  utmost  human  care  and  foresight. 
As  it  turned  out,  this  was  not  long  afterwards  in  1869  de- 
cided by  an  English  court  in  a  leading  case,2  which  held 
that  a  railroad  was  not  responsible  for  injury  to  a  pas- 
senger caused  by  the  breaking  of  a  car  wheel  due  to  a  latent 
defect  in  it.  And  this  has  been  the  law  both  in  America 
and  England  ever  since. 

§  978.  Liability  of  carrier  of  passengers. 

This  modern  law  has  never  better  been  summarized 
than  in  that  early  leading  Massachusetts  case  just  men- 
tioned 3  which  concludes  by  holding:  "that  carriers  of 
passengers  for  hire  are  bound  to  use  the  utmost  care  and 
diligence  in  the  providing  of  safe,  sufficient  and  suitable 
coaches,  harnesses,  horses  and  coachmen,  in  order  to 
prevent  those  injuries  which  human  care  and  foresight 
can  guard  against;  and  that  if  an  accident  happens  from 
a  defect  in  the  coach,  which  might  have  been  discovered 
and  remedied  upon  the  most  careful  and  thorough  ex- 
amination of  the  coach,  such  accident  must  be  ascribed 
to  negligence,  for  which  the  owner  is  liable  in  case  of 
injury  to  a  passenger  happening  by  reason  of  such  acci- 
dent. On  the  other  hand,  where  the  accident  arises  from 
a  hidden  and  internal  defect,  which  a  careful  and  thorough 

1  Ingalls  v.  Bills,  9  Met.  (Mass.)  3  Ingalls  v.  Bills,  9  Met.   1,  43 
1,  43  Am.  Dec.  346  (1845).  Am.    Dec.   346,   per   Hubbard,   J. 

2  Readhead  v.  Midland  Ry.  Co.,  (1845). 
L.  R.  4  Q.  B.  379  (1869). 
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examination  would  not  disclose,  and  which  could  not  be 
guarded  against  by  the  exercise  of  a  sound  judgment  and 
the  most  vigilant  oversight,  then  the  proprietor  is  not 
liable  for  the  injury,  but  the  misfortune  must  be  borne  by 
the  sufferer,  as  one  of  that  class  of  injuries  for  which  the 
law  can  afford  no  redress  in  the  form  of  a  pecuniary  re- 
compense.1 

§  979.  Liability  of  innkeepers  for  guests  personally. 
The  duties  of  the  innkeeper  to  his  guests  personally 


1  And  see  among  the  almost  in- 
numberable  cases  in  which  these 
principles  have  been  applied  to  all 
the  modern  forms  of  passenger  car- 
riage: 

Arkansas. — Little  Rock,  F.  &  S. 
Ry.  Co.  v.  Miles,  40  Ark.  298,  48 
Am.  Rep.  10  (1883). 

California. — Fisher  v.  Southern 
Pacific  Co.,  89  Cal.  399,  26  Pac. 
894  (1891). 

Connecticut. — Hall  v.  Connecti- 
cut River  Stb.  Co.,  13  Conn.  319 
(1839). 

Florida. — Florida  Southern  R.  R. 
Co.  v.  Hirst,  30  Pa.  St.  1,  32  Am. 
St.  Rep.  17  (1892). 

Kentucky. — Davis  v.  Paducah 
Ry.  &  L.  Co.,  113  Ky.  267,  24  Ky. 
L.  Rep.  135,  68  S.  W.  140  (1902). 

Illinois. — North  Chicago  St.  Ry. 
Co.  v.  Cook,  145  111.  551,  33  N.  E. 
958  (1893). 

Iowa. — Sales  v.  Western  Stage 
Co.,  4  Iowa,  547  (1857). 

Maine. — Libby  v.  Maine  Cen- 
tral R.  R.  Co.,  85  Me.  34,  26  Atl. 
943,  20  L.  R.  A.  812  (1892). 

Maryland. — Philadelphia,  W.  & 
B.  R.  R.  Co.  v.  Anderson,  72  Md. 
519,  20  Atl.  2,  20  Am.  St.  Rep.  483, 
8  L.  R.  A.  673  (1890). 

8()0 


Massachusetts. — Pitcher  v.  Old 
Colony  St.  Ry.  Co.,  196  Mass.  09, 
81  N.  E.  876,  13  L.  R.  A.  481  (1907). 

Missouri. — Gilson  v.  Jackson  Co. 
Horse  Ry.  Co.,  76  Mo.  282  (1882). 

Nebraska. — Spellman  v.  Lincoln 
Rapid  Tr.  Co.,  36  Neb.  890,  55 
N.  W.  270,  38  Am.  St.  753,  20  L. 
R.  A.  316  (1893). 

New  York. — Graham  v.  Manhat- 
tan Ry.  Co.,  149  N.  Y.  336,  43 
N.  E.  917  (1896). 

North  Carolina. — Porter  v.  Ral- 
eigh &  G.  R.  R.  Co.,  132  N.  C.  71, 
43  S.  E.  547  (1903). 

Pennsyl  vani  a. — Fredericks  v. 
Northern  Cent.  R.  R.  Co.,  157  Pa. 
St.  103,  27  Atl.  689,  22  L.  R.  A.  30(5 
(1893). 

South  Carolina. — Renneker  v. 
South  Carolina  R.  R.  Co.,  20  S.  C. 
219  (1883). 

Tennessee. — Weeks  v.  McNulty, 
101  Tenn.  495,  48  S.  W.  809,  70 
Am.  St.  Rep.  693  (1898). 

Texas. — McCarty  v.  Houston  & 
T.  C.  Ry.  Co.  (Tex.  Civ.  App.), 
54  S.  W.  421  (1899). 

West  Virginia. — Gillingham  v. 
Ohio  River  R.  R.  Co.,  35  W.  Va. 
588,  14  S.  E.  243,  14  L.  R.  A.  798 
29  Am.  St.  Rep.  827  (1891). 
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may  be  divided  into  three  classes :  he  must  furnish  shelter, 
protection  and  food.  He  is  therefore  called  upon  to  pro- 
vide safe  premises,  to  protect  the  guests  against  personal 
harm,  and  to  furnish  a  sufficient  quantity  of  wholesome 
food.  The  innkeeper  is  bound  to  provide  reasonably  safe 
premises.1  This  duty  the  innkeeper  cannot  escape  by 
delegating  it  to  another,  even  though  the  latter  is  a  proper 
and  generally  careful  person.2  The  innkeeper  is  responsi- 
ble if  his  delegate  is  negligent.  Thus,  where  an  innkeeper 
had  his  elevator  inspected  in  the  usual  way  by  a  proper 
inspector  and  the  latter  negligently  failed  to  find  a  defect, 
the  innkeeper  was  held  liable  to  a  guest  who  was  injured 
by  reason  of  the  defect. 

§  980  Liability  of  telegraph  companies. 

Another  illustration  of  the  true  extent  of  liability  in 
public  employment  according  to  modern  notions  may  be 
found  in  the  established  law  as  to  the  liability  of  tele- 
graph companies.3  That  the  liabilities  of  a  common  car- 
rier do  not  attach  to  business  of  this  kind  may  now  be 
considered  as  well  settled.  That  messages  of  the  highest 
importance  are  often  sent  requiring  a  proportionate  de- 

1  Kentucky. — Woodward  v.  Birch,          England. — Sandys  v.  Florence,  48 
4  Bush.  510  (1869).  L.  J.  C.  B.  597  (1878). 

Maine. — Hilton  v.  Adams,  71  3  What  follows  is  virtually  a  quo- 

Me.  19  (1879).  tation  from  Bartlett  v.  Western 

New  York. — Washburn  v.  Jones,  Union  Telegraph  Co.,  62  Me.  209 

14  Barb.  193  (1851).  (1873). 

Tennessee. — Dickerson  v.  Rogers,  The  liability  of  telephone  com- 

4  Humph.  179,  40  Am.  Dec.  642  panies  is  analogous  to  that  of  tele- 

(1843).  graph  companies.  See  the  elaborate 

2  Alabama. — West     v.     Thomas,  discussion  of  the  liabilities  of  telc- 
97  Ala.  622,  11  So.  768  (1892).  phone    companies    in    McLeod    v. 

New  York.— Stott    v.    Churchill,  Pacific  Telephone  Co.,  52  Oreg.  22, 

N.  Y.  Misc.  80,  36  N.  Y.  Supp.  476  94  Pac.  468,  95  Pac.  1009,  15  L.  R. 

(1895).  A.  (N.  S.)  810,  18  L.  R.  A.  (N.  S.) 

Nebraska—  Hotel  Assn.  v.  Wai-  954  (1908). 
ters,  23  Neb.  280,  36  N.  W.  561 
(1888). 
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gree  of  care,  may  be  considered  equally  certain.  To  re- 
quire a  degree  of  care  and  skill  commensurate  with  the 
importance  of  the  trust  reposed,  is  in  accordance  with 
the  principles  of  law  applicable  to  all  undertakings  of 
whatever  kind,  whether  professional,  mechanical,  or  that 
of  the  common  laborer.  There  is  no  reason  why  the  busi- 
ness of  sending  messages  by  telegraph  should  be  made  an 
exception  to  the  general  rule.  This  requires  skill  as  well 
as  care.  If  the  work  is  difficult,  greater  skill  is  required.1 

§  981.  Liability  of  water  companies. 

There  have  been  several  cases  of  late  in  which  the  lia- 


1  To  the  same  effect,  see: 

United  Slates. — Abraham  v.  West 
ern  Union  Telegraph  Co.,  23  Fed. 
315  (1885). 

Arkansas. — Western  Union  Tel. 
Co.  v.  Short,  53  Ark.  434,  14  S.  W. 
649,  9  L.  R.  A.  744  (1890). 

Florida. — Western  Union  Tele- 
graph Co.  v.  Hyer  Bros.,  22  Fla. 
637,  1  Am.  St.  Rep.  222  (1886). 

Georgia. — Stamey  v.  Western  Un- 
ion Telegraph  Co.,  92  Ga.  613,  18 
S.  E.  100,  44  Am.  St.  Rep.  95  (1893). 

Illinois.— Tyler  V.  &  Co.  v.  West- 
ern Union  Telegraph  Co.,  60  111. 
421,  14  Am.  Rep.  38  (1871). 

Indiana. — Western  Union  Tele- 
graph Co.  v.  Meredith,  95  Ind.  93 
(1888). 

Maine. — Fowler  v.  Western  Un- 
ion Telegraph  Co.,  80  Me.  381,  6 
Am.  St.  Rep.  211  (1888). 

Maryland. — Birney  v.  New  York 
&  W.  Pr.  Telegraph  Co.,  18  Md. 
341,  81  Am.  Dec.  607  (1862). 

Massachusetts. — Grinnell  v.  West- 
ern Union  Telegraph  Co.,  113  Mass. 
299,  18  Am.  Rep.  485  (1873). 

Michigan. — Birkett    v.    Western 
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Union  Telegraph  Co.,  103  Mich. 
361,  61  N.  W.  645,  33  L.  R.  A.  404, 
50  Am.  St.  Rep.  374  (1894). 

Ohio. — Telegraph  Co.  v.  Gris- 
wold,  37  Ohio  St.  301,  41  Am.  Rep. 
500  (1881). 

New  York. — Kiley  v.  Western 
Union  Telegraph  Co.,  109  N.  Y.  231 
(1888). 

Pennsylvania. — New  York  &  W. 
Pr.  Telegraph  Co.  v.  Dryburg,  35 
Pa.  St.  298,  78  Am.  Dec.  338  (1860). 

South  Carolina. — Pinckney  v. 
Western  Union  Telegraph  Co.,  19 
S.  C.  71,  45  Am.  Rep.  499  (1883). 

Tennessee. — Telegraph  Co.  v. 
Frith,  105  Tenn.  167,  58  S.  W.  118 
(1900). 

Texas. — Western  Union  Tele- 
graph Co.  v.  Boots  (Tex.  Civ. 
App.),  31  S.  W.  825  (1895). 

But  see: 

California. — Parks  v.  Alta  Cal. 
Tel.  Co.,  13  Cal.  422,  73  Am.  Dec. 
589  (1859). 

Oklahoma.— Blackwell  M.  &  E. 
Co.  v.  Western  Union  Telegraph 
Co.,  17  Okla.  376,  89  Pac.  235 
(1906). 


FAILURE  IN  THE  UNDERTAKING  [  §  981 

bility  of  water  companies  to  their  patrons  as  purveyors 
of  water  has  been  discussed.  It  is  clear  on  all  these  au- 
thorities that  the  water  companies  are  not  held  to  any- 
thing like  an  absolute  liability  for  the  purity  of  the  water 
supplied.  It  is  recognized  that  the  most  that  they  can 
be  held  to  is  what  it  is  reasonable  to  require  of  them. 
Indeed,  in  relation  to  other  public  services  the  standard 
to  which  the  law  holds  up  the  water  companies  does  not 
seem  perhaps  high  enough.  Thus  when  the  supply  must 
be  taken  from  the  turbid  streams  of  the  locality,  it  is  held 
that  it  cannot  be  expected  that  clear  water  should  be 
supplied.1  And  generally  the  most  that  can  be  expected 
is  that  the  water  supplied  shall  be  reasonably  potable,  it 
cannot  be  required  that  it  shall  be  really  pure.2  It  is  not 
impossible  that  these  standards  may  be  raised  in  the 
course  of  time  to  conform  to  the  general  standard  in  pub- 
lic service,  which  requires  extraordinary  efforts  to  do  the 
best  that  is  really  possible.  The  cases  do  go  far  enough 
now  to  hold  a  water  company  liable  for  negligence  if  the 
water  supplied  to  its  patrons  is  really  dangerous.3  But  in 
such  cases  the  duty  is  at  most  to  use  due  care,  the  compa- 
nies not  being  liable  for  the  pollution  of  the  water  supplied, 
even  when  it  is  carrying  disease  germs,  unless  their  negli- 
gence is  plainly  shown  in  not  safeguarding  then*  watershed 
and  in  not  inspecting  their  supply.4 

1  Alabama. — Stein    v.    State,    37  2  New      York. — People    v.     New 

Ala.  123  (1861).  York    Suburban    Water    Co.,    56 

Colorado.— Grand     Junction     v.  N.  Y.  Supp.  364  (1899). 

Grand  Junction  Water  Co.,  14  Colo.  Pennsylvania. — DuBois   Borough 

App.  424,  60  Pac.  196  (1900).  v.   DuBois  City  Waterworks  Co., 

K e n tu c k y— Georgetown       v.  176  Pa.  St.  430,  35  Atl.  248,  53 

Georgetown  Water,  G.  &  E.  P.  Co.,  Am.  St.  Rep.  678,  34  L.  R.  A.  92 

121  S.  W.  428,  24  L.  R.  A.  (N.  S.)  (1896). 

303  (1909).  3  England.— Green  v.  Chelsea  W. 

Missouri.— Aurora  Water  Co.  v.  W.  Co.,  70  L.  T.  547  (1894). 

Aurora,    129   Mo.   540,   31   S.   W.  4  New  York.— Danaher  v.  Brook- 

946  (1895).  lyn,  119  N.  Y.  1,  23  N.  E.  745  (1890). 
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§  982.  Liability  of  gas  companies. 

In  regard  to  the  liability  of  gas  companies  to  their  pa- 
trons in  course  of  supplying  them,  the  cases  from  the  out- 
set have  held  the  companies  to  that  high  degree  of  care  1 
which  the  circumstances  of  this  public  service  demand.2 
In  a  recent  Indiana  case  3  this  law  was  thus  applied  to 
the  special  facts  of  the  case.  "Appellant  was  engaged  in 
dealing  in  and  furnishing  to  its  patrons  a  dangerous, 
deadly,  explosive,  and  inflammable  element.  The  char- 
acter of  the  product  it  furnished  required  of  it  the  highest 
degree  of  care  and  caution,  and  imposed  upon  it  a  con- 
tinuing duty  of  oversight  and  inspection."  4 

§  983.  Liability  of  electric  companies. 

The  cases  as  to  the  liability  of  an  electric  company  in 


Wisconsin. — Green  v.  Ashland 
Water  Co.,  101  Wis.  258,  77  N.  W. 
722,  43  L.  R.  A.  117,  70  Am.  St. 
Rep.  911  (1892). 

1  Illinois. — Belvidere  Gaslight  & 
F.  Co.  v.  Jackson,  81  111.  App.  244 
(1898). 

Indiana. — Coy  v.  Indianapolis 
Gas  Co.,  146  Ind.  655,  46  N.  E.  17, 
20,  36  L.  R.  A.  535  (1896). 

New  Jersey. — Benedict  v.  Colum- 
bus Construction  Co.,  49  N.  J.  Eq. 
23,  23  Atl.  485  (1891). 

New  York. — Lannen  v.  Albany 
Gaslight,  Co.,  46  Barb.  264  (1865). 

Pennsylvania. — Hoehle  v.  Alle- 
gheny Heating  Co.,  5  Pa.  Super.  Ct. 
21  (1897). 

West  Virginia. — Barrickman  v. 
Marion  Oil  Co.,  45  W.  Va.  634,  32 
S.  E.  327,  44  L.  R.  A.  92  (1898). 

2  Negligence   therefore   must   be 
shown  in  the  cojurse  taken  by  the 
gas    company.      Lodge    v.    United 
Gas  &  Imp.  Co.,  209  Pa.  St.  553, 

[864] 


58  Atl.  925  (1904).  And  it  must 
be  shown  as  to  a  matter  which  the 
gas  company  had  control.  Tre- 
maine  v.  Halifax  Gas  Co.,  3  Nova 
Scotia,  360. 

3  Indiana   Natural   &   Illuminat- 
ing Gas  Co.  v.  Long,  27  Ind.  App. 
219,  59  N.  E.  410  (1901). 

4  Quoting  with  approval  the  lead- 
ing case  of  Holly  v.  Boston  Gas- 
light Co.,  8  Gray  (Mass.),  123,  69 
Am.  Dec.  233  (1857),  where  the  chief 
justice    said    that    gas    companies 
owed  it  to  their  patrons  "to  insti- 
tute and  maintain  an  efficient  sys- 
tem    of     oversight     and     superin- 
tendence, and  to  be  prepared  with 
a  sufficient  force  ready  to  be  put 
in  action,  and  fully  competent  to 
supply  and  furnish  a  prompt  rem- 
edy for  all  such  accidents,  defects, 
and   interruptions  in  their  affairs, 
as  from  experience  and   character 
of  their  works  there  was  reasonable 
ground  to  anticipate  might  occur." 
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the  course  of  supplying  its  patrons  have  followed  the 
analogy  of  the  gas  cases.  There  are  peculiar  dangers  to 
all  concerned  in  the  supplying  of  electric  current,  which 
call  for  due  care.  This  was  brought  out  in  one  case  where 
a  patron  was  killed  by  an  electric  shock  in  turning  out  a 
lamp.  It  was  shown  that  by  the  crossing  of  a  primary 
and  a  secondary  wire  a  death  dealing  current  of  a  high 
voltage  was  conducted  into  the  house.  The  company 
attempted  to  defend  itself  by  showing  that  the  direct 
connection  with  this  deadly  current  was  made  through  a 
lamp  socket  installed  by  the  customer  himself,  but  the 
court  held  that  the  company  was  liable  as  the  customer 
need  not  install  such  appliances  as  would  handle  such 
currents  safely.1  In  another  recent  case  it  was  pointed 
out  that  the  responsibility  of  the  electric  company  in 
such  cases  all  depended  upon  showing  its  diligence  in 
the  matter.  The  company  it  was  said  was  not  liable  for 
injuries  caused  patrons  by  a  defect  or  break  in  the  trans- 
former unless  they  knew  of  it  or  could  have  known  of  it 
by  the  exercise  of  such  reasonable  inspection  and  care 
as  the  circumstances  call  for  in  this  dangerous  busi- 
ness.2 


1  Gilbert  v.  Duluth  General  Elec-  Co.,  209  Pa.  St.  571,  58  Atl.  1068 
trie  Co.,  93  Minn.  99,  100  N.  W.  (1904),  it  was  said  that  to  a  patron 
653  (1904).  turning   on   light   the   company   is 

A  fortiori  the  company  is  liable  held  to  a  high  standard  of  duty  to 

if  it  did  the  interior  wiring  itself.  protect  its  patrons  from  the  peril- 

Hergog  v.  Municipal  Electric  Light  ous  current  it  is  furnishing  by  doing 

Co.,  89  N.  Y.  App.  Div.  569,  85  all  that  human  care,  skill  and  vigi- 

N.  Y.  Supp.  712  (1904).  lance  can  suggest. 

2  Denver    Consolidated    Electric          In    McCabe    v.    Narrangansett 
Co.  v.  Lawrence,  31  Colo.  301,  73  Electric  Co.,  26  R.  I.  427,  59  Atl. 
Pac.  39  (1903).  112  (1904),  it  was  held  that  expert 

See  also  Memphis  Consol.  Gas  testimony  could  be  adduced  in  such 

&  E.  Co.  v.  Letson,  135  Fed.  969,  a  case  to  show  that  better  safe- 

68  C.  C.  A.  453  (1905).  guards  and  inspection  were  pos- 

In  Alexander  v.  Nanticoke  Light  sible. 
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Topic  D.  Established  Excuses  from  All  Liability 

§  984.  What  constitutes  act  of  God. 

From  time  immemorial  a  loss  caused  solely  by  the  act 
of  God  has  been  excused,1  but  what  constitutes  an  act 
of  God  has  never  been  denned  with  exactness.  Indeed, 
it  is  evident  that  the  extent  of  this  excuse  has  varied  in 
the  history  of  the  law,  having  been  formerly,  very  prob- 
ably, more  extensive  than  it  is  at  present.  The  awful 
convulsions  of  nature  are  plainly  acts  of  God.  Losses 
caused  altogether  by  earthquakes,  eruptions,  landslides 
and  tidal  waves,  to  select  four  instances,  are  plainly  ex- 
cused. Violent  storms  are  also  plainly  acts  of  God,  such 
as  tornadoes,  whirlwinds  or  cloud-bursts,  and  extraordi- 
nary floods  or  the  bursting  of  dams.  And  snowstorms  or 
blizzards  furnish  other  examples,  with  snow  blockades  and 
snow  slides  as  their  result.  A  sudden  change  in  tempera- 
ture such  as  an  unexpected  frost,  or  an  unforseen  period 
of  extreme  cold  constitutes  an  act  of  God,  as  well  as  warm 
weather  and  extreme  heat.  An  electrical  disturbance 
also  may  excuse  as  an  act  of  God.  This  is  not  only  true  of 
the  extreme  case  of  lightning,  but  it  may  be  true  of  a 
less  apparent  electrical  disturbance  which  makes  the 

1  This  general  paragraph  is  writ-  94  Minn.  269,  102  N.  W.  709,  69 

ten  with  the  following  cases  particu-  L.  R.  A.  509  (1905). 

larly  in  mind :  Nebraska. — Wabash  Ry.   Co.   v. 

United  States.— Gleeson   v.   Vir-  Sharpe,  76  Neb.  424,  107  N.  W.  758, 

ginia  Midland  R.  R.  Co.,  140  U.  S.  124  Am.  St.  Rep.  823  (1906). 

435,  35  L.  ed.  458,  11  Sup.  Ct.  859  New  York.— Colt  v.  M'Mechen,  6 

(1889).  Johns.  (N.  Y.)  160  (1810). 

Colorado. — Blythe  v.   Denver  &  Pennsylvania. — Long  v.  Pennsyl- 

R.  G.  Ry.  Co.,  15  Colo.  333,  25  Pac.  vania  R.  R.  Co.,  147  Pa.  St.  343, 

702,  11  L.  R.  A.  615,  22  Am.  St.  23  Atl.  459, 14  L.  R.  A.  741,  30  Am. 

Rep.  403  (1891).  St.  Rep.  732  (1892). 

Iowa. — Green  Wheeler  Shoe  Co.  South  Carolina. — Slater  v.  South 

v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  130  Carolina  R.  R.  Co.,  29  S.  C.  96,  6 

Iowa,  123,  106  N.  W.  498  (1906).  S.  E.  936  (1888). 

Minnesota. — Bibb    Broom    Corn  England. — Trent  Navigation  Co. 

Co.  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  v.  Wood,  3  Esp.  127  (1785). 
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working  of  telegraph  wires  unmanageable  for  the  time 
being.  It  should  be  added  that  the  ceasing  of  the  natural 
forces  which  are  unusually  manifesting  themselves  con- 
stitutes an  act  of  God.  Thus  a  sudden  dying  of  the  wind 
is  as  much  an  act  of  God  as  an  unexpected  squall;  and 
an  unusual  drought  is  as  much  an  act  of  God  as  a  tor- 
rential rain.1 

§  985.  Act  of  God  merely  contributory. 

The  plain  rule  to  be  deduced  from  the  cases  is  that  the 
act  of  God  does  not  furnish  an  excuse  unless  the  loss  be 
solely  caused  by  it.2  If,  therefore,  human  action  concurs 
with  act  of  God  to  such  degree  that  it  may  be  said  to  be 
active  in  the  final  catastrophe,  the  excuse  of  act  of  God 
is  unavailable.3  Thus  the  Chicago  fire  originating  by 


1  Act  of  God  as  an  excuse  in  inn- 
keeping,  see  Mason  v.  Thompson, 
9  Pick.    283,    20    Am.    Dec.   471 
(1830). 

Act  of  God  as  an  excuse  in  water 
supply,  see:  Pawnee  Land  &  C.  Co. 
v.  Jenkins,  1  Colo.  App.  425  (1892). 

Act  of  God  as  an  excuse  in  elec- 
tric supply,  see  Phoanix  L.  &  F. 
Co.  v.  Bennett,  8  Ariz.  314,  74  Pac. 
48  (1903). 

Act  of  God  as  an  excuse  in  tele- 
phone service,  see  Southern  Bell 
Telephone  &  Telegraph  Co.  v.  Mc- 
Tyer,  137  Ala.  601,  34  So.  1020 
(1903). 

Act  of  God  as  an  excuse  in  tele- 
graphing, see  White,  W.  &  K.  v. 
Western  Union  Telegraph  Co.,  14 
Fed.  710  (1882). 

2  Arkansas. — Packard  v.  Taylor, 
35  Ark.  402  (1880). 

Maryland. — Ferguson  v.  Brent, 
12  Md.  9,  71  Am.  Dec.  582  (1857). 

New  York.— McArthur  &  H.  v. 
Sears,  21  Wend,  190  (1839). 


New  Jersey. — New  Brunswick  S. 
B.  &  C.  Co.  v.  Tiers,  24  N.  J.  L. 
(4  Zab.)  697,  64  Am.  Dec.  394 
(1853). 

North  Carolina. — Briggs  v.  Dur- 
ham Traction  Co.,  147  N.  C.  389, 
61  S.  E.  373  (1908). 

South  Carolina. — Slater  v.  South 
Carolina  Ry.  Co.,  29  S.  C.  96,  6 
S.  E.  936  (1888). 

3  Alabama. — Smith  v.  Western 
Ry.  of  Ala.,  91  Ala.  455,  8  So.  754, 
24  Am.  St.  Rep.  929,  11  L.  R.  A. 
619  (1890). 

Connecticut. — See  Williams  v. 
Grant,  1  Conn.  487,  7  Am.  Dec.  235 
(1816). 

Mississippi. — Gilmore  v.  Car- 
man, 1  Sm.  &  M.  279,  40  Am.  Dec. 
96  (1843). 

New  York.— Gould  v.  Hill,  2 
Hill,  623  (1842). 

Tennessee. — Nashville,  C.  &  St. 
L.  Ry.  Co.  v.  Stone  &  H.,  112  Tenn. 
348,  79  S.  W.  1031,  105  Am.  St. 
Rep.  955  (1904). 
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human  negligence  in  a  remote  part  of  the  city  was  not 
an  act  of  God,  and  so  the  railroads  were  held  liable 
for  freight  ultimately  destroyed  thereby,  although  its  de- 
struction could  not  have  been  avoided  by  the  exercise  of 
the  utmost  efforts  on  their  part. l  But  the  Johnstown  flood 
caused  by  the  bursting  of  a  storage  reservoir  was  held  an 
act  of  God,  excusing  the  railroads  from  liability  for  the 
goods  in  their  possession  thus  destroyed.2  Another  com- 
parison of  two  other  cases  may  make  this  plainer.  If  by 
failure  of  the  wind  a  vessel  is  driven  upon  the  shore  not- 
withstanding the  efforts  of  its  navigators,  the  loss  is  by 
act  of  God.3  But  if  a  ship  while  being  steered  in  its  usual 
course  runs  upon  the  wreck  of  another  ship  which  had 
sunk  below  the  surface  of  the  water  in  mid  channel  by 
a  sudden  squall,  the  loss  is  by  act  of  man.4 

§  986.  Damage  by  public  enemies. 

From  time  immemorial  seizure  by  the  king's  enemies 
has  been  an  excuse  in  public  service.  As  a  foundation  for 
the  excuse,  a  state  of  war  must  exist  between  the  commu- 
nity to  which  the  carrier  belongs  and  the  country  whose 
forces  have  made  the  seizure.  It  makes  no  difference 
whether  the  foreign  government  waging  the  war  is  de  jure 
or  de  facto;  but  it  must  be  sufficiently  organized  to  be 
regarded  as  a  belligerent  party  in  a  war  actually  begun. 
The  case  of  domestic  forces  arrayed  against  each  other 
sometimes  is  thought  to  be  difficult.  But  it  makes  no 
difference  which  is  the  government  de  jure.  If  one  part  of 
a  country  is  under  one  de  facto  government  and  the  other 
under  another,  the  forces  of  each  are  enemy  forces  in  the 

Texas.— Chevalier  v.  Strahan,  2  N.  E.  88,  53  Am.  St.  Rep.  322,  35 

Tex.  115,  47  Am.  Dec.  639  (1847).  L.  R.  A.  356  (1896). 

1  Merchants'    Dispatch    Co.    v.  3  Merritt  v.  Earle,  29  N.  Y.  115, 
Smith,  76  111.  542  (1875).  86  Am.  Dec.  292  (1864). 

2  Wald  v.  Pittsburg,  C.,  C.  &  St.  4  Trent     Navigation     v.     Wood 
L.   R.    R.    Co.,    162    111.    545,   44  (Eng.),  3  Esp.  127  (1785). 
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other's  territory.  The  American  cases  chiefly  relate  to  the 
situation  at  the  time  of  our  civil  war.  It  was  finally  gen- 
erally agreed  that  the  Confederate  government  was  so  far 
de  facto  as  not  only  to  make  its  forces  public  enemies  to 
Federal  carriers  l  but  also  to  make  the  Federal  forces 
enemies  to  Confederate  carriers.2 

§  987.  How  far  the  defense  extends. 

On  the  other  hand,  damage  caused  by  mere  marauders 
does  not  come  within  the  excuse.3  And  if  a  carrier  be 
robbed  by  a  hundred  men,  he  is  never  the  more  excused.4 
Perhaps  one  justification  for  this  distinction  from  a  tech- 
nical point  of  law  is  that  while  there  is  no  remedy  over 
against  the  public  enemy,  such  a  remedy  does  exist  theo- 
retically against  the  domestic  marauder.  Thus  where 


1  Thus  a  Federal  carrier  would  be 
excused  for  injuries  done  goods  in 
his  hands   by   Confederate   forces, 
but  not  by  the  Federal  forces. 

Illinois. — Illinois  Central  R.  R. 
Co.  v.  McClellan,  54  111.  58,  5  Am. 
Rep.  83  (1870). 

Kentucky. — Bland  v.  Adams  Ex- 
press Co.,  1  Duval,  232,  85  Am. 
Dec.  623  (1864). 

New  Mexico. — Seligman  Bros.  v. 
Armijo,  1  New  Mex.  459  (1870). 

Rhode  Island. — Hubbard  v.  Harn- 
den  Express  Co.,  10  R.  I.  244 
(1872). 

2  So  a  Confederate  carrier  could 
not   excuse   himself   for   losses   at- 
tributed to  the  Confederate  forces, 
but  could  do  so  for  losses  caused 
by  the  Federal  forces. 

Georgia. — Wallace  v.  Sanders,  50 
Ga.  134,  42  Ga.  486  (1871). 

Tennessee. — Southern  Ex.  Co.  v. 
Womack,  1  Heisk.  256  (1870). 

3  See  the  discussion  in  Morse  v. 
Slue,  1  Mod.  85  (1671).     See  also 


Rusell  v.  Nervian,  17  C.  B.  (N.  S.) 
163  (1864). 

The  term  "public  enemy"  un- 
der the  rule  that  a  carrier  is  liable 
for  the  loss  of  goods  except  by  act 
of  God  or  the  public  enemy,  means 
enemy  of  the  country,  and  does 
not  include  mobs.  Pittsburg,  C., 
C.  &  St.  L.  Ry.  Co.  v.  City  of 
Chicago,  89  N.  E.  1022,  242  111. 
178  (1909). 

4  United  States. — S  h  e  r  m  a  n  v. 
Pennsylvania  R.  R.  Co.,  Fed.  Gas. 
No.  12,769,  8  Wkly.  Notes  Cas. 
(Pa.)  269  (1880). 

Arkansas. — Missouri  Pacific  Ry. 
Co.  v.  Nevill,  60  Ark.  375,  30  S.  W. 
425,  28  L.  R.  A.  360,  35  Am.  St. 
Rep.  846  (1893). 

Pennsylvania. — Lancy  v.  Penn- 
sylvania R.  R.  Co.,  154  Pa.  St.  342, 
26  Atl.  370,  26  L.  R.  A.  360,  35 
Am.  St.  Rep.  846  (1893). 

Texas.— Gulf,  C.  &  S.  F.  Ry. 
Co.  v.  Levi,  76  Tex.  337,  13  S.  W. 
191,  8  L.  R.  A.  323  (1889). 
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the  absolute  liability  as  an  insurer  exists,  the  fact  that 
the  goods  are  injured  or  seized  by  a  mob  of  rioters,  which 
the  carrier  is  absolutely  unable  to  resist,  furnishes  no 
excuse,  however  unexpected  the  attack  may  have  been. 
It  should  be  added  in  this  connection  that  pirates  are  ene- 
mies of  all  mankind,  although  outlaws  are  not. 

§  988.  Vice  of  the  property. 

Moreover,  there  is  an  established  excuse  if  the  loss  hap- 
pens by  deterioration  or  disintegration  of  the  goods  in 
transit,  whether  it  is  due  to  inherent  characteristics  or 
precipitated  by  external  factors.  If  for  example  the  loss 
happens  by  a  freezing  in  winter  1  or  if  by  melting  in  sum- 
mer 2  there  is  an  apparent  excuse.  Likewise  a  loss  caused 
by  the  fermentation  of  the  molasses  3  being  carried,  or  by 
the  decay  of  the  fruit  in  transit,  will  be  excused.4  In  any 
case,  the  deterioration  of  the  goods  must  be  the  result  of 
natural  causes.5  But  it  is  not  necessary  to  show  that  the 
loss  would  have  occurred  if  the  goods  had  not  been  moved.6 

§  989.  Natural  propensities  of  animals. 

This  excuse  finds  its  chief  scope  in  the  law  relating  to 
the  carriage  of  animals.7  It  is  almost  universally  agreed 
that  this  is  common  carriage  with  all  the  law  thereto 

1  McGraw  v.  Baltimore  &  O.  R.      338,  38  Atl.  1002,  39  L.  R.  A.  431 
R.  Co.,  18  W.  Va.  361  (1881).  (1895). 

It  is  otherwise  if  the  carrier  was  4  The  Collenberg,  1  Black  (U.  S.), 

negligent  in  the  matter.     Fox   v.  170,  17  L.  ed.  89  (1861). 

Boston  &  M.  R.  R.  Co.,  148  Mass.  *  Southern  Express  Co.  v.  Bailey, 

220,  19  N.  E.  222  (1889).  7  Ga.  App.  331,  66  S.  E.  960  (1910). 

2  Nelson   v.   Woodruff,    1    Black  6  Lester  v.  Lancashire  &  Y.  Ry. 
(U.  S.),  156  (1861).  Co.  (1903),  1  K.  B.  878,  72  L.  I. 

It  is  otherwise  if  the  carrier  was  K.  B.  385. 

negligent  in  not  providing  against  7  The  better  way  of  stating  the 

this.     Beard  v.  Illinois  Central  R.  law  is  to  say  that  the  carrier  of 

R.  Co.,  79  Iowa,  518,  44  N.  W.  animals  has  in  an  extreme  degree 

800,  18  Am.  St.  Rep.  381,  7  L.  R.  for  a  common  carrier  the  recogni/nl 

A.  280  (1890).  excuse  that  the  inherent  vice  of  the 

1  Faucher   v.    Wilson,   68   N.  H.  goods  was  a  contributing  cause. 

[870] 


FAILURE  IN  THE  UNDERTAKING 


[§990 


applying,  but  since  animals  are  being  dealt  with  losses 
which  can  be  traced  primarily  to  their  proper  vice  are 
held  excused.1  Of  course  special  care  must  be  taken  of 
animals  because  they  are  alive.  And  in  emergencies  un- 
usual steps  must  be  taken  to  save  them.2  But  if,  notwith- 
standing due  care  for  them,  they  injure  themselves  or  die 
by  accident  the  carrier  cannot  be  held  liable.  3 

§  990.  Interference  by  patron. 

The  patron  should  not  recover  when  the  loss  can  be 


Kansas. — Kansas  Pacific  Ry.  Co. 
v.  Nichols,  K.  &  Co.,  9  Kan.  235, 
12  Am.  Rep.  494  (1872). 

Nebraska. — Chicago,  B.  &  Q. 
R.  R.  Co.  v.  Williams,  61  Neb.  608, 
85  N.  W.  832  (1901). 

Pennsylvania.  —  R  i  t  z  &  P.  v. 
Pennsylvania  R.  R.  Co.,  3  Phil. 
82  (1858). 

Vermont. — Kimball  v.  Rutland 
&  B.  R.  R.  Co.,  26  Vt.  247,  62  Am. 
Dec.  567  (1854). 

But  see,  going  to  a  greater  length 
in  favor  of  the  carrier: 

Michigan. — Heller  v.  Chicago  Gt. 
T.  Ry.  Co.,  109  Mich.  53,  66  N.  W. 
667,  63  Am.  St.  Rep.  541  (1896). 

New  York. — Penn,  Jr.,  v.  Buf- 
falo &  E.  R.  R.  Co.,  49  N.  Y.  204, 
10  Am.  Rep.  355  (1872). 

1  Alabama. — So.  &  No.  Alabama 
R.  R.  Co.  v.  Henlein  &  B.,  52  Ala. 
606,  23  Am.  Rep.  578  (1875). 

Illinois. — Illinois  Central  R.  R. 
Co.  v.  Brelsford,  13  111.  App.  251 
(1883). 

Kentucky. — Hall  v.  Renfro,  3 
Met.  51  (1860). 

Massachusetts. — Evans  v.  Fitch- 
burg  R.  R.  Co.,  Ill  Mass.  142, 
15  Am.  Rep.  19  (1872). 

Minnesota. — Lindsley  v.  Chicago, 


M.  &  St.  P.  Ry.  Co.,  36  Minn.  539, 
1  Am.  St.  Rep.  692  (1887). 

Mississippi. — Illinois  Cent.  Ry. 
Co.  v.  Scruggs,  69  Miss.  418,  13 
So.  698  (1891). 

Missouri. — Cash  v.  Wabash  R. 
R.  Co.,  81  Mo.  App.  109  (1899). 

New  Hampshire. — R  i  x  f  o  r  d  v. 
Smith,  52  N.  H.  355,  13  Am.  Rep. 
42  (1872). 

New  Jersey. — Feinberg  v.  Dela- 
ware, L.  &  W.  R.  R.  Co.,  52  N.  J. 
451,  20  Atl.  33  (1890). 

North  Carolina. — Selby  v.  Wil- 
mington &  W.  R.  Co.,  113  N.  C. 
588,  18  S.  E.  88,  37  Am.  St.  Rep. 
635  (1893). 

South  Carolina. — Ramberg  v. 
South  Carolina  R.  R.  Co.,  9  S.  C. 
61  (1877). 

Texas.— Ft.  Worth  &  D.  C.  Ry. 
Co.  v.  Greathouse,  17  S.  W.  834 
(1891). 

England. — Blower  v.  Great  West- 
ern Ry.  Co.,  L.  R.,  7  C.  P.  655 
(1872). 

2  See    Coupland    v.    Housatonic 
R.  R.  Co.,  61  Conn.  531,  23  Atl. 
870  (1892). 

3  See  Ames  v.  Fargo,  114  N.  Y. 
App.  Div.  666,  99  N.  Y.  Supp.  994 
(1906). 
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attributed  to  his  own  action.  Thus  if  wrong  directions 
for  the  performance  of  service  are  given  the  patron  can- 
not complain  of  the  failure  caused  thereby.1  And  if  the 
patron  conceals  the  true  character  of  the  service  asked  he 
cannot  complain  of  the  loss  caused  thereby.2  Further- 
more, if  the  patron  interferes  with  the  performance  of 
the  service  he  cannot  complain  of  any  loss  to  which  his 
action  contributes.  Thus  where  the  shipper  put  hay 
into  a  stock  car  in  violation  of  regulations  of  the  company 
forbidding  the  putting  of  combustibles  into  the  car,  it 
was  said  that  the  carrier  should  not  be  held  liable  for 
a  subsequent  loss  by  fire.3  Similarly  where  a  servant  of 
the  shipper  accompanying  stock  took  a  lantern  into  the 
car  which  set  the  car  on  fire,  it  was  held  that  the  railroad 
was  not  liable  whether  the  lantern  was  handled  negli- 
gently or  not.4 

§  991.  Assumption  by  patron. 
To  the  extent  that  the  patron  takes  control,  from  that 

1  United  States. — See  The  Hun-          Massachusetts. — See    Phillips    v. 
tress,  2  Ware,  89  Fed.  Gas.  No.  6,914      Earle,  8  Pick.  182  (1829),  pointing 
(1840).  out  that  unless  deceit  is  practiced 

Illinois. — Erie  Ry.   Co.   v.   Wil-  on   him    the    carrier   cannot   com- 

cox,  84  111.  239,  25  Am.  Rep.  251  plain  if  value  is  not  declared,  as  he 

(1870).  should  ask  for  value  if  he  wishes 

North  Carolina. — See  Grocery  Co.  to  know  it. 

v.  Railroad  Co.,  136  N.  C.  396,  48  New  York.— Richards    v.    West- 

S.  E.  861  (1904).  cott,  2  Bosw.  (N.  Y.)  589  (1858). 

Pennsylvania. — The   Lake   Shore  Pennsylvania. — Relf  v.   Rapp,   3 

&  M.  S.  Ry.  Co.   v.   Hodapp,  83  Watts  &  S.  21,  37  Am.  Dec.  528 

Pa.  St.  22  (1876).  (1841). 

Tennessee. — Southern    Exp.    Co.  England. — Gibbon  v.  Paynton,  4 

v.  Kaufmann,  12  Heisk.  161  (1873).  Burr.  2298  (1*769). 

Wisconsin. — Wells    v.    American  See  generally,  §  737,  supra. 

Express  Co.,  44  Wis.  342  (1878).  3  Pratt  et  al.  v.  Ogdensburg  &  L. 

2  Georgia.— Southern  Express  Co.  C.    R.    R.    Co.,     102     Mass.    557 
v.  Everett,  37  Ga.  688  (1868).  (1869). 

Illinois. — Oppenheimer  v.  United  4  Hart  v.  Chicago  &  N.  W.  Ry. 
States  Exp.  Co.,  69  111.  62,  18  Am.  Co.,  69  Iowa,  485,  29  N.  W.  597 
Rep.  596  -(1873).  (1886). 
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time  forth  he  assumes  responsibility.  To  refer  to  a  con- 
siderable list  of  cases,  if  the  loss  is  due  to  the  improper 
packing  of  the  goods  the  carrier  is  not  liable. l  But  if  the 
improper  condition  of  the  goods  for  the  purpose  of  ship- 
ment is  fairly  apparent  when  they  are  shipped,  then  the 
carrier  should  refuse  to  receive  the  goods,  or  else,  having 
received  them,  he  will  be  liable  for  the  loss.2  Likewise  if 
the  shipper  assumes  the  responsibility  for  loading  the 
goods  upon  the  vehicle,  the  carrier  is  thereby  relieved 
from  liability  for  loss  caused  thereby.3  But  if  the  im- 
proper loading  should  have  been  apparent  to  the  carrier 
from  the  ordinary  inspection  which  he  or  his  servants 
would  naturally  give  it,  the  carrier  will  be  liable.4 


1  Illinois. — American  Express  Co. 
v.  Perkins,  42  111.  458  (1867). 

New  York.— Cohen  v.  Platt,  48 
N.  Y.  Misc.  378,  95  N.  Y.  Supp. 
535  (1906). 

2  The   David   &   C.,   5   Blatchf. 
266  (1865). 

New  York. — Ames  v.  Fargo,  114 
N.  Y.  App.  Div.  666,  99  N.  Y. 
Supp.  994  (1906). 

Ohio. — Union  Express  Co.  v. 
Graham,  26  Ohio  St.  595  (1875). 

Oregon. — Goodman  v.  Oregon  Ry. 
&  Nav.  Co.,  22  Oreg.  14,  28  Pac.  894 
(1892). 

3  Alabama. — McCarthy  v.  Louis- 
ville &  N.  R.  R.  Co.,  102  Ala.  193,  14 
So.  370,  48  Am.  St.  Rep.  29  (1893). 

Illinois. — Pennsylvania  Co.  v. 
Kenwood  Bridge  Co.,  170  111.  645, 
49  N.  E.  215  (1897). 

Massachusetts. —  Loveland  v. 
Burke,  120  Mass.  139,  21  Am.  Rep. 
507  (1876). 

New  York. — -J  a  c  k  s  o  n  Architec- 
tural Works  v.  Hurlbut,  158  N.  Y. 
34,  52  N.  E.  665,  70  Am.  St.  Rep. 
432  (1899). 


Texas.— Gulf,  W.  T.  &  P.  Ry.  Co. 
v.  Wittnebert,  101  Tex.  368, 108  S.  S. 
150,  130  Am.  St.  Rep.  858  (1908). 

Vermont. — Ross  v.  Troy  &  B.  R. 
R.  Co.,  49  Vt.  364,  24  Am.  Rep. 
144  (1877). 

Wisconsin. — Miltimore  v.  Chi- 
cago &  N.  W.  R.  R.  Co.,  37  Wis. 
190  (1875). 

England. — Richardson  v.  North 
Eastern  Ry.  Co.,  L.  R.  7  C.  P.  75 
(1872). 

4  Alabama. — Atlantic  C.  L.  Ry. 
Co.  v.  Rice,  52  So.  918  (1910). 

Illinois.— Elgin,  J.  &  E.  Ry.  Co. 
v.  Bates  Machine  Co.,  200  111.  636, 
66  N.  E.  326,  93  Am.  St.  Rep.  218 
(1903). 

Minnesota. — Calender  v.  Van- 
derhoof  Co.,  99  Minn.  295,  109 
N.  W.  402  (1906). 

North  Dakota. — Duncan  v.  Gt. 
Northern  R.  R.  Co.  (N.  D.),  118 
N.  W.  826  (1908). 

T  e  x  a  s. — International  &  Gt. 
Northern  Ry.  Co.  v.  Dwight  &  Co. 
(Tex.  Civ.  App.),  100  S.  W.  1011 
(1907). 
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§  1000.  Limitation  upon  liability  possible. 

The  liability  of  those  engaged  in  a  public  employment 
has,  as  has  been  seen,  two  principal  aspects — liability  for 
damage  neither  intentionally  caused  nor  due  to  negligence 
(which  is  limited  to  the  carrier  of  goods  and  the  innkeeper 
as  to  goods)  and  liability  for  willful  or  negligent  default 
(which  prevails  in  all  public  service).  It  may  well  be  that 
the  abnormal  liability  of  an  insurer  which  the  law  imposes 
upon  the  carrier  and  the  innkeeper  may  be  cut  down  by 
special  arrangement.  But  it  would  seem  to  be  against 
public  policy  for  a  public  servant  to  stipulate  that  he 
shall  not  be  liable  for  his  negligence  in  the  performance 
of  his  undertaking.  At  all  events  this  is  the  working  hy- 
pothesis with  which  this  chapter  is  begun.  And  as  a 
matter  of  fact  this  distinction  will  be  found  to  be  sup- 
ported by  an  almost  overwhelming  weight  of  authority. 

Topic  A.  Methods  of  Making  Limitations 

§  1001.  Mere  notice  not  sufficient. 

In  England  towards  the  end  of  the  eighteenth  century, 
and  for  a  considerable  time  thereafter,  cases  became  com- 
mon where  by  mere  notice  the  common  carrier  sought  to 
limit,  in  various  ways,  his  liability  as  an  insurer  at  common 
law,  and  to  a  considerable  extent  he  was  successful  in  the 
courts  in  this  attempt.  A  general  public  notice  brought  to 
the  attention  of  the  patron  was  held  to  limit  liability  by 
cutting  down  the  scope  of  the  employment  professed  by 
the  person  giving  the  notice.1  The  delivery  of  a  handbill 
containing  the  notice  2  the  publication  of  a  notice  for  three 

1  Hide  v.  Proprietors  of  T.  &  M.  Contra,  as  to  liability  for  negli- 

Navigation  Co.,  1  Esp.  36  (1793);  gence,  Newborn  v.  Just,  2  C.  &  P. 

Riley  v.  Home,  5  Bing.  217  (1828);  76  (1825);  Slim  v.  Great  Northern 

Mayhew  v.  Eames,  3  B.  &  C.  601  R.  R.  Co.,  14  C.  B.  647  (1854). 

(1825);  Gibbon  v.  Paynton,  4  Burr.  2  Phillips  v.  Edwards,  3  H.  &  tf. 

2298  (1769).  813  (1858). 
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months  in  a  newspaper  to  which  the  plaintiff  subscribed  l 
and  an  advertisement  which  in  all  probability  .would 
attract  the  attention  of  the  plaintiff  2  were  held,  as  matter 
of  law,  to  affect  the  shipper.  Posting  the  notice  in  the 
carrier's  office,3  however,  was  held  insufficient  when  the 
circumstances  were  not  such  that  the  shipper  should  have 
known  of  the  notice,  or  as  against  a  shipper  who  could  not 
read.4  This  practice  was  finally  put  an  end  to  by  statute. 
A  few  decisions  in  the  United  States,  following  to  a  certain 
extent  the  English  doctrine,  have  said  that  a  limitation  of 
liability  by  implied  assent  may  be  proved  by  evidence  of 
a  general  public  notice  brought  to  the  knowledge  of  the 
shipper  before  he  makes  his  shipment  and  his  apparent 
acquiescence  therein.5  But  generally  in  the  United  States, 
a  common  carrier  cannot  restrict  his  liability  by  a  mere 
notice  in  any  form,  though  brought  home  to  the  shipper.6 
There  are  certain  statutes  on  the  subject  in  America  also. 


1  Rowley  v.  Home,  3  Bingham,  2 
(1825). 

2  Lesson  v.  Holt,  1  Starkie,  186 
(1816). 

3  Kerr  v.  Willan,  6  M.  &  S.  150 
(1817). 

4  Davis  v.  Willian,  2  Starkie,  279 
(1817). 

6  Georgia. — See  Cooper  v.  Berry, 
21  Ga.  526,  68  Am.  Dec.  468  (1857). 

Kentucky. — Orndorff  v.  Adams 
Express  Co.,  3  Bush.  194,  96  Am. 
Dec.  207  (1867). 

Maine. — Sager  v.  The  Ports- 
mouth, S.  &  B.  &  E.  R.  R.  Co.,  31 
Me.  228,  50  Am.  Dec.  659  (18.50). 

Pennsylvania. — See  Beckman  v. 
Shouse,  5  Rawle,  179,  28  Am.  Dec. 
653  (1835). 

•  Connecticut. — Hale  v.  New  Jer- 
sey Steam  Nav.  Co.,  15  Conn.  539, 
39  Am.  Dec.  398  (1843). 
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Dakota. — Hartwell  v.  Northern 
Pac.  Exp.  Co.,  5  Dak.  463,  41  N.  W. 
732,  3  L.  R.  A.  342  (1889). 

Delaware. — Flinn  v.  Philadelphia, 
W.  &  B.  R.  R.  Co.,  1  Houst.  469 
(1858). 

Georgia. — Fish  v.  Chapman,  2 
Ga.  349,  46  Am.  Dec.  393  (1847). 

Illinois. —  Oppenheimer  v. 
United  States  Exp.  Co.,  69  111.  62, 
18  Am.  Rep.  596  (1873). 

Kentucky. — Louisville  &  N.  R.  R. 
Co.  v.  Brownlee,  14  Bush.  590 
(1879). 

New  Hampshire. — Moses  v.  Bos- 
ton &  Maine  R.  R.  Co.,  32  N.  H. 
523,  64  Am.  Dec.  381  (1856). 

Oregon. — Seller  v.  Steamship  Pa- 
cific, 1  Oreg.  409  (1861). 

South  Carolina. — Piedmont  Mfg. 
Co.  v.  Columbia  &  G.  R.  R.  Co.,  19 
S.  C.  353  (1882). 
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§  1002.  Special  contract  necessary. 

In  the  present  law,  therefore,  it  is  impossible  by  a  mere 
notice  to  relieve  one's  self  from  legal  obligations.  And 
such  notice  is  held  insufficient  in  itself  to  make  out  a 
special  contract,  unless  it  may  fairly  be  said  to  have  been 
expressly  incorporated  in  an  actual  contract  by  one  of 
the  modes  hereinafter  mentioned  in  the  contract  for  serv- 
1  But  a  special  contract,  if  it  has  all  the  requisite  ele- 


ice. 


South  Dakota. — Mener  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  5  S.  Dak. 
568,  49  Am.  St.  Rep.  898  (1894). 

Vermont. — Kimball  v.  Rutland 
&  B.  R.  R.  Co.,  26  Vt.  247,  62  Am. 
Dec.  567  (1854). 

The  English  Carriers'  Act  of  1830 
contained  a  provision  that  common 
carriers  by  land  could  not  affect 
their  liability  for  goods  committed 
to  them  to  carry  by  a  mere  public 
notice  or  declaration,  but  expressly 
sanctioned  any  special  contract 
which  might  be  entered  into  by  the 
shipper  and  the  carrier.  Under  this 
act  it  was  held  (see  Walker  v.  York 
&  N.  M.  Ry.  Co.,  2  E.  &  B.  750 
[1853])  that  the  shipping  of  goods 
with  knowledge  of  a  general  notice 
limiting  liability  and  without  dis- 
sent therefrom,  made  a  special 
contract  by  notice, — notwithstand- 
ing the  provision  of  the  act.  In 
1854  the  Railway  and  Canal  Traffic 
Legislation  was  passed.  This  stat- 
ute contained  a  provision  that  no 
contract  made  by  a  railroad  or  canal 
company  respecting  the  receiving, 
forwarding,  or  delivering  property 
should  bind  any  other  goods  for 
carriage. 

Note  the  American  statutes  per- 
mitting innkeepers  to  limit  their 
liability,  discussed  in  Lanier  v. 


Youngblood,  73  Ala.  587  (1883); 
Murchison  v.  Sergent,  69  Ga.  206, 
47  Am.  Rep.  754  (1882);  Olson  v. 
Grossman,  31  Minn.  222,  17  N.  W. 
375  (1883);  Porter  v.  Gilkey,  57 
Mo.  235  (1874).  See  Purvis  v. 
Coleman,  1  Bosw.  321,  affirmed  in 
21  N.  Y.  Ill  (1860). 

1  United  States. — N  ew  Jersey 
Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  344,  12  L.  ed.  465 
(1848). 

Alabama. — Southern  Express  Co. 
v.  Caperton,  44  Ala.  101,  4  Am. 
Rep.  118  (1870). 

Connecticut. — Coupland  v.  Hous- 
atonic  R.  R.  Co.,  61  Conn.  531,  23 
All.  870,  15  L.  R.  A.  534  (1892). 

Georgia. — Central  of  Georgia  Ry. 
Co.  v.  Lippman,  110  Ga.  665,  36  S. 
E.  202,  50  L.  R.  A.  673  (1900). 

Illinois. — Illinois  Central  R.  R. 
Co.  v.  Frankenberg,  54  111.  88,  5 
Am.  Rep.  92  (1870). 

Indiana. — Indianapolis  &  C.  R. 
R.  Co.  v.  Cox,  29  Ind.  360,  95  Am. 
Dec.  640  (1868). 

Louisiana. — Logan  v.  Pontchar- 
train  R.  R.  Co.,  11  Rob.  24,  43  Am. 
Dec.  199  (1845). 

Maine. — Fillebrown  v.  Grand 
Trunk  Ry.  Co.,  55  Me.  462,  92  Am. 
Dec.  606  (1867). 

Maryland. — Baltimore  &   O.   R. 
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merits  for  a  contractual  obligation,  may  in  almost  all  juris- 
dictions be  made,  by  the  operation  of  which  the  common 
law  liability  may  be  limited  l  to  an  extent  that  will  be 
much  discussed  presently.  There  is  no  reason  in  the  na- 
ture of  things  why  special  contracts  as  to  the  limitation 
of  liability  should  not  be  made  between  a  public  service 
company  and  its  patrons.  The  company  cannot  force 
its  patrons  to  make  such  special  contracts,  but  they  may 
enter  into  them  voluntarily.  Generally  speaking,  one  who 
has  common  law  rights  may  bargain  them  away,  but  not 
if  the  contract  is  against  public  policy.  But  since  the 
common  law  basis  is  the  regular  course,  proof  of  the  re- 
ceipt of  goods  for  transportation  by  the  carrier  and  the 
agreement  to  carry  the  goods  raises  the  presumption  that 
the  goods  are  taken  under  the  common  law  liability,  sub- 


R.  Co.  v.  Brady,  32  Md.  333 
(1869). 

Massachusetts. — Buckland  v. 
Adams  Express  Co.,  97  Mass.  124, 
93  Am.  Dec.  68  (1867). 

Michigan. — McMillan  v.  Michi- 
gan S.  &  N.  I.  R.  R.  Co.,  16  Mich. 
79,  93  Am.  Dec.  208  (1867). 

Nebraska. — Atchison  &  Neb.  R. 
R.  Co.  v.  Miller,  16  Neb.  661,  21 
N.  W.  451  (1884). 

New  York. — Hollister  v.  Nowlen, 
19  Wend.  234,  32  Am.  Dec.  455 
(1888). 

New  Hampshire.  —  Moses  v. 
Boston  &  Maine  R.  R.  Co.,  24  N.  H. 
71,  55  Am.  Dec.  222  (1851). 

North  Carolina. — Gardner  v. 
Southern  R.  R.  Co.,  127  N.  C.  293, 
37  S.  E.  328  (1900). 

Ohio. — Gaines  v.  Union  Transp. 
&  Ins.  Co.,  28  Ohio  St.  418. 

Tennessee. — Walker  v.  Skipwith, 
Meigs,  502,  33  Am.  Dec.  161  (1838). 

Vermont. — Farmers'  &  M.  Bank 
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v.  Champlain  Trans.  Co.,  23  Vt. 
186,  56  Am.  Dec.  68  (1851). 

West  Virginia. — Brown  v.  Adams 
Express  Co.,  15  W.  Va.  812  (1879). 

Canada. — Fitzgerald  v.  Grand 
Trunk  Ry.  Co.,  4  Ont.  App.  601 
(1880);$  / 

1  United  States. — Railroad  Co.  v. 
Lockwood,  17  Wall.  357,  21  L.  ed. 
627  (1873). 

Connecticut. — Lawrence  v.  New 
York  P.  &  B.  R.  R.  Co.,  36  Conn. 
63  (1869). 

Indiana. — Thayer  v.  St.  Louis, 
A.  &  T.  H.  R.  R.  Co.,  22  Ind.  26,  85 
Am.  Dec.  409  (1864). 

Michigan. — Feige  v.  Michigan 
Central  R.  R.  Co.,  62  Mich.  1 
(1886). 

Virginia. — Richmond  &  Danville 
R.  R.  Co.  v.  Payne,  86  Va.  481,  10 
S.  E.  749  (1890). 

West  Virginia. — Zouch  v.  Chesa- 
peake &  O.  Ry.  Co.,  36  W.  Va.  524, 
15  S.  E.  185,  17  L.  R.  A.  116  (1892) 


LIMITATION  OF  LIABILITY 


[  §  1003 


ject  only  to  such  modifications  in  the  common  law  liability 
as  may  have  been  made  by  statute.1  This  presumption 
of  common  law  liability  cannot  be  rebutted  by  mere  proof 
of  a  local  custom.2 


§  1003.  Acceptance  of  an  instrument. 

The  acceptance  of  an  instrument  commonly  used  to 
embody  the  contract,  such  as  a  bill  of  lading,  will  usually 
be  conclusive  proof  of  the  contract  it  evidences.  This 
doctrine  is  most  commonly  applied  to  bills  of  lading,3 
but  it  has  also  been  applied  to  other  shipping  receipts.4 


1  Dorr    v.    New    Jersey    Steam 
Nav.  Co.,   11  N.  Y.  485,  62  Am. 
Dec.  125  (1854). 

2  Coxe  v.  Heisley,  19  Pa.  St.  243 
(1852). 

3  United  States. — Railroad  Co.  v. 
Manufacturing  Co.,   16  Wall.  318, 
21  L.  ed.  297  (1872). 

Alabama. — L  o  g  a  n  v.  Mobile 
Trade  Co.,  46  Ala.  513  (1871). 

Arkansas. — St.  Louis,  I.  M.  &  S. 
Ry.  Co.  v.  Weakly,  50  Ark.  397,  8 
S.  W.  134,  7  Am.  St.  Rep!  104 
(1887). 

Indiana. — Adams  Express  Co.  v. 
Carnahan,  29  Ind.  App.  606,  64  N. 
E.  647,  94  Am.  St.  Rep.  279  (1902). 

Iowa. — Mulligan  v.  Illinois  Cen- 
tral Ry.  Co.,  36  Iowa,  181,  14  Am. 
Rep.  514  (1873). 

Kansas. — Atchison,  T.  &  S.  F. 
R.  R.  Co.  v.  Dill,  48  Kan.  210,  29 
Pac.  148  (1892). 

Kentucky. — Adams  Express  Co. 
v.  Nock,  2  Duv.  562,  87  Am.  Dec. 
510  (1866). 

Maryland. — Brehme  v.  Adams 
Express  Co.,  25  Md.  328  (1866). 

Mississippi. — Southern  Express 
Co.  v.  Moon,  39  Miss.  822  (1863). 


Missouri. — Snider  v.  Adams  Ex- 
press Co.,  63  Mo.  376  (1876). 

New  Hampshire. — M  e  r  r  i  1 1  v. 
American  Express  Co.,  62  N.  H. 
514  (1883). 

New  York. — Kirkland  v.  Dins- 
more,  62  N.  Y.  171,  20  Am.  Rep. 
475  (1875). 

Pennsylvania. — A  m  e  r  i  c  a  n  Ex- 
press Co.  v.  Second  Nat.  Bank,  69 
Pa.  St.  394,  8  Am.  Rep.  268  (1871). 

Rhode  Island.— Ballou  v.  Earle, 
17  R.  I.  441,  22  Atl.  1113,  33  Am. 
St.  Rep.  881  (1891). 

Tennessee. — East  Tennessee, 
Va.  &  Ga.  R.  R.  Co.  v.  Brumley,  5 
Lea,  401  (1880). 

Vermont. — Davis  &  G.  v.  Central 
Vermont  R.  R.  Co.,  66  Vt.  290,  29 
Atl.  313,44  Am.  St.  Rep.  852  (1893). 

4  Connecticut. — M  ears  v.  New 
York,  N.  H.  &  H.  Ry.  Co.,  75 
Conn.  171,  52  Atl.  610,  56  L.  R.  A. 
884,  96  Am.  St.  Rep.  192  (1902). 

Indiana. — Adams  Express  Co.  v. 
Carnahan,  29  Ind.  App.  606,  64  N. 
E.  647  (1902). 

Massachusetts. — Graves  v.  Adams 
Express  Co.,  176  Mass.  280,  57  N. 
E.  462  (1900). 
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The  opinion  in  Grace  v.  Adams, *  contains  this  clear  state- 
ment of  the  justification  for  this  doctrine:  "The  accept- 
ance of  it  (a  bill  of  lading)  by  the  plaintiff,  at  the  time  of 
the  delivery  of  his  package,2  without  notice  of  his  dissent 
from  its  terms,  authorized  the  defendants  to  infer  assent 
by  the  plaintiff.  It  was  his  only  voucher  and  evidence 
against  the  defendants.  It  is  not  claimed  that  he  did  not 
know,  when  he  took  it,  that  it  was  a  shipping  contract  or 
bill  of  lading.  It  was  his  duty  to  read  it.  The  law  pre- 
sumes, in  the  absence  of  fraud  or  imposition,  that  he  did 
read  it,  or  was  otherwise  informed  of  its  contents  and  was 
willing  to  assent  to  its  terms  without  reading  it.  Any  other 
rule  would  fail  to  conform  to  the  experience  of  all  men." 

§  1004.  Such  acceptance  not  conclusive. 

Although  the  acceptance  of  the  instrument  is  generally 
held  to  be  at  least  prima  facie  evidence  of  an  agreement 
to  its  stipulations,3  there  are  many  jurisdictions  where  the 
stipulations  contained  in  a  bill  of  lading,4  for  example 


New  York.— Wilson  v.  Platt,  84 
N.  Y.  Supp.  143  (1903). 

South  Carolina. — Dunbar  v. 
Charleston  &  W.  C.  Ry.  Co.,  62  S. 
C.  414,  40  S.  E.  884  (1902). 

1  100  Mass.  505,  97  Am.  Dec.  117 
(1868). 

2  Note,  however,  that  where  the 
instrument  is  issued  after  the  ship- 
ment is  made  without  any  previous 
understanding  it  cannot  affect  the 
common   law    relationship   already 
established. 

Illinois. — Merchant's  Dispatch 
Transp.  Co.  v.  Furthmann,  149  111. 
66,  36  N.  E.  624,  41  Am.  St.  Rep. 
265  (1893). 

Indiana. — Louisville,  N.,  A.  &  C. 
Ry.  Co.  v.  Craycraft,  12  Ind.  App. 
203,  39  N.  E.  523  (1894). 
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Massachusetts. — Gott  v.  Dins- 
more,  111  Mass.  45  (1872). 

Wisconsin. — Strohn  v.  Detroit  & 
M.  Ry.  Co.,  21  Wis.  554,  94  Am. 
Dec.  554  (1867). 

3  Indiana. — Louisville,  N.,,  A.  & 
C.  Ry.  Co.  v.  Craycraft,   12  Ind. 
App.  203,  39  N.  E.  523  (1894). 

Tennessee. — D  i  1 1  a  r  d  Bros.  v. 
Louisville  &  N.  R.  R.  Co.,  2  Lea, 
288  (1879). 

Team.— Missouri,  K.  &  T.  Ry. 
Co.  v.  Carter,  9  Tex.  Civ.  App.  677 
(1895). 

Wisconsin. — Boorman  v.  Ameri- 
can Express  Co.,  21  Wis.  152 
(1866). 

4  United  States. — Railroad  Co.  v. 
Manufacturing  Co.,   16  Wall.  318, 
21  L.  ed.  297  (1872). 
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are  held  not  to  be  made  part  of  the  contract  by  the  mere 
acceptance  of  the  instrument.  These  jurisdictions  require 
that  something  more  shall  be  shown  in  evidence  of  mutual 
assent  than  the  mere  fact  of  the  issue  of  the  instrument 
in  question.  And,  indeed,  the  real  question  in  every  case 
is  whether  the  document  received  is  of  such  a  character 
that  under  the  circumstances,  by  the  general  understand- 
ing of  the  community,  the  receipt  of  the  document  is  an 
assent  to  its  terms.  It  is  often  insisted  that  provisos  on 
tickets  and  passes  do  not  necessarily  govern,1  but  there  is 
more  law  to  the  contrary.2  The  conservative  view  indi- 
cated in  the  footnotes  to  this  section  does  not  generally 
prevail  as  to  such  significant  instruments  as  bills  of  lading 
and  passenger  tickets,  as  reference  to  the  citations  in  this 
and  the  preceding  paragraph  will  show. 


Alabama. — Southern  Express  Co. 
v.  Armstead,  50  Ala.  350  (1873). 

Dakota. — Hartwell  v.  Northern 
Pacific  Exp.  Co.,  5  Dak.  463,  41  N. 
W.  732,  3  L.  R.  A.  342  (1889). 

Georgia. — Central  R.  R.  Co.  v. 
Dwight  Mfg.  Co.,  75  Ga.  609 
(1885). 

Illinois. — Anchor  Line  v.  Dater, 
68  111.  369  (1873). 

Mississippi. — Mobile  &  O.  R.  R. 
Co.  v.  Weiner,  49  Miss.  725  (1874). 

New  York. — Blossom  v.  Dodd, 
43  N.  Y.  264  (1870). 

Ohio. — Gaines  v.  Union  Transp. 
&  Ins.  Co.,  28  Ohio  St.  418  (1876). 

Oregon. — Seller  v.  Steamship  Pa- 
cific, 1  Oreg.  409  (1861). 

1  United  States. — The  Majestic, 
166  U.  S.  375,  17  Sup.  Ct.  597,  41 
L.  ed.  1039  (1897). 

Delaware. — Flinn  v.  Philadelphia, 
W.  &  B.  R.  R.  Co.,  1  Houston,  469 
(1858). 

56 


Kansas. — Kansas  City,  St.  J.  & 
C.  B.  R.  R.  Co.  v.  Rodebaugh,  38 
Kan.  45,  15  Pac.  899  (1887). 

New  York. — L echowitzer  v. 
Hamburg-American  Packet  Co.,  27 
N.  Y.  Supp.  140,  57  N.  Y.  St.  Rep. 
862  (1894). 

South  Carolina. — N  o  r  m  a  n  v. 
Southern  Ry.  Co.,  65  S.  C.  517,  44 
S.  E.  83,  95  Am.  St.  Rep.  809  (1903). 

2  United  States. — Boering  v. 

Chesapeake  Beach  Ry.  Co.,  193 
U.  S.  442,  48  L.  ed.  742,  24  Sup.  Ct. 
515  (1904). 

Maryland. — Johnson  v.  Philadel- 
phia, W.  &  B.  R.  R.  Co.,  63  Md. 
106  (1884). 

Massachusetts. — Quimby  v.  Bos- 
ton &  Maine  R.  R.  Co.,  150  Mass. 
365,  23  N.  E.  205,  5  L.  R.  A.  846 
(1890). 

Utah. — Drummond  v.  Southern 
Pacific  Co.,  7  Utah,  118,  25  Pac. 
Rep.  733  (1891). 

[881] 


§  1005  ]         PUBLIC  SERVICE  CORPORATIONS 

§  1005.  Where  consideration  is  found. 

Inasmuch  as  by  law  the  person  engaged  in  a  public 
service  is  bound,  upon  the  tender  of  a  reasonable  charge, 
or  rather  of  the  established  rate,  to  serve  anyone  to  the 
extent  of  the  service  professed,  the  mere  undertaking  of 
the  performance  of  what  it  is  one's  duty  to  perform  would 
not  seem  to  be  a  consideration  sufficient  to  support  the  con- 
tract for  limitation  of  liability.  Where  there  is  a  reduced 
rate,  that  is,  a  rate  lower  than  what  would  be  reasonable 
or  what  has  been  fixed  for  the  performance  of  the  service 
under  full  common  law  liability,  a  proper  consideration 
for  the  contract  for  limitation  of  liability  may  be  found.1 
And  to  render  this  reduced  rate  really  a  consideration,  it 
would  seem  that  a  fair  option  of  shipping  the  goods  at 
the  higher  rate  upon  common  law  liability  must  have 
been  afforded  the  shipper.2  However,  where  the  agree- 


1  Alabama. — Mouton  v.  Louis- 
ville &  N.  R.  R.  Co.,  128  Ala.  537, 
29  So.  602  (1900). 

Connecticut. — M  ears  v.  New 
York,  N.  H.  &  H.  R.  R.  Co.,  75 
Conn.  171,  52  Atl.  610,  56  L.  R.  A. 
884,  96  Am.  St.  Rep.  192  (1902). 

Indiana. — Adams  Express  Co.  v. 
Harris,  120  Ind.  73,  21  N.  E.  340, 
7  L.  R.  A.  214  (1889). 

Kentucky. — Baughman  v.  Louis- 
ville, E.  &  St.  L.  Ry.  Co.,  94  Ky. 
150,  21  S.  W.  757  (1893). 

Minnesota. — Wehmann  v.  Minne- 
apolis, St.  P.  &.  S.  S.  M.  Ry.  Co.,  58 
Minn.  22,  59  N.  W.  546  (1894). 

Missouri. — Richardson  v.  Chi- 
cago &  A.  Ry.  Co.,  149  Mo.  311,  50 
S.  W.  782  (1899). 

Tennessee. — Railroad  Co.  v.  Gil- 
bert, Parkes  &  Co.,  88  Tenn.  430, 
12  S.  W.  1018  (1889). 

Texas.— Texas  &  P.  Ry.  Co.  v. 
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Klepper  (Tex.  Civ.  App.),  24  S.  W. 
567  (1893). 

Wisconsin. — Ulman  v.  Chicago 
&  N.  W.  Ry.  Co.,  112  Wis.  150,  88 
N.  W.  41,  56  L.  R.  A.  246,  88  Am. 
St.  Rep.  949  (1901). 

Ireland. — Gallagher  v.  Gt.  West- 
ern Ry.  Co.,  I.  R.  8  C.  L.  326  (1874). 

2  Arkansas. — Pacific  Express  Co. 
v.  Wallace,  60  Ark.  100,  29  S.  W.  32 
(1895). 

Indiana. — Pittsburg,  C.,  C.  &  St. 
L.  Ry.  Co.  v.  Mitchell,  000  Ind.  000, 
91  N.  E.  735  (1910). 

Kansas.— Atchison,  T.  &  S.  F.  R. 
Co.  -v.  Dill,  48  Kan.  210,  29  Pac. 
148  (1892). 

Missouri. — Phoenix  Powder  Mfg. 
Co.  v.  Wabash  Ry.  Co.,  101  Mo. 
App.  442,  74  S.  W.  492  (1903); 
Bowrin  v.  Wabash  Ry.  Co.,  90  Mo. 
App.  324  (1901). 

North      Carolina. — Gardner      v. 
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ment  relates  to  the  performance  of  services  which  the 
carrier  as  a  public  servant  was  not  bound  to  render,1  or 
has  some  other  legal  consideration  in  it,2  this  objection 
cannot  be  raised. 

§  1006.  Certain  authorities  more  easily  satisfied. 

However,  the  view  has  been  advanced  that  the  limita- 
tion of  liability  agreed  upon  will  be  valid,  even  if  the  al- 
ternative is  not  presented  of  shipping  under  the  common 
law  at  a  higher  rate.  This  view  was  recently  adopted 
apparently  by  the  Supreme  Court  of  the  United  States 
in  a  recent  decision  3  where  Mr.  Justice  McKenna  said: 
"If  it  means  that  the  alternative  must  be  actually  pre- 
sented to  the  shipper  by  the  carrier,  we  cannot  agree. 
From  the  standpoint  of  the  law  the  relation  between  car- 
rier and  shipper  is  simple.  Primarily  the  carrier's  respon- 
sibility is  that  expressed  in  the  common  law,  and  the 
shipper  may  insist  upon  the  responsibility.  But  he  may 
consent  to  a  limitation  of  it,  and  this  is  the  'option  and 
opportunity'  which  is  offered  to  him.  What  other  can  be 
necessary?"  It  is  believed  that  this  case  is  distinguish- 
able; 4  if  not,  it  is  submitted  that  it  is  not  likely  to  make 

Southern  Ry.  Co.,  127  N.  C.  293,  194  U.  S.  427,  24  S.  Ct.  663,  48  L. 

37  S.  E.  328  (1900).  ed.  1053  (1904). 

Tennessee. — Nashville,  C.  &  St.  If  the  shipper  asks  for  the  "low- 

L.  Ry.  Co.  v.  Stone  &  H.,  112  Tenn.  est  rate"  and  a  limited  liability  con- 

348,  79  S.  W.  1031  (1904).  tract  is  tendered  to  him,  which  he 

Texas. — Texas  &  P.  Ry.  Co.  v.  accepts,  he  cannot  avoid  the  limita- 

Avery,  19  Tex.  Civ.  App.  235,  46  tion  of  liability  upon  the  ground 

S.  W.  897  (1898).  that  he  requested  a  rate  for  service 

1  See  Gardner  v.   Southern  Ry.  under    common    law   liability   and 
Co.,  127  S.  C.  293,  37  S.  E.  329  that  such  rate  was  refused.     Jen- 
(1900).  nings  v.  Grand  Trunk  Ry.  Co.,  52 

2  See  Wehmann  v.   Minneapolis,  Hun,  227  (1889). 

St.  P.  &  S.  S.  M.  Ry.  Co.,  58  Minn.          4The  circumstances  showing  want 

22,  59  N.  W.  546  (1894).  of  consideration  must  be  specially 

J  Cau  v.  Texas  &  P.  R.  R.  Co.,      pleaded.    Gulf,  C.  &  S.  F.  Ry.  Co. 
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law,  in  view  of  the  fact  that  it  stands  alone  in  its  opposition 
to  the  whole  theory  of  the  common  law  on  this  subject. 

Topic  B.  Limitation  of  Exceptional  Liability  as  Insurer 

§  1007.  Such  limitation  not  inconsistent  with  public  duty. 
The  most  important  point  in  relation  to  the  limitation 
of  liability  is  that  the.  exceptional  liability,  such  as  that 
making  the  common  carrier  of  goods  liable  as  an  insurer, 
may  be  done  away  with  by  a  special  contract  properly 
made.1  By  the  overwhelming  weight  of  authority,  it 


v.  Wright,  1  Tex.  Civ.  App.  402,  21 
S.  W.  80  (1892). 

1  United  States.— York  Co.  v. 
Central  R.  R.  Co.,  3  Wall.  107,  18 
L.  ed.  170  (1865). 

Alabama. — Louisville  &  N.  R.  R. 
Co.  v.  Landers,  135  Ala.  504,  33  So. 
482  (1903). 

Arkansas. — St.  Louis,  I.  M.  &  S. 
Ry.  Co.  v.  Bone,  52  Ark.  26,  US. 
W.  958  (1889). 

Georgia. — Nicoll  v.  East  Tennes- 
see, Va.  &  Ga.  Ry.  Co.,  89  Ga.  260, 
15S.E.  309(1892). 

Indiana. — Thayer  v.  St.  Louis,  A. 
&  T.  H.  R.  R.  Co.,  22  Ind.  26,  85 
Am.  Dec.  409  (1864). 

Iowa. — Hazel  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  82  Iowa,  477,  48  N. 
W.  926  (1891). 

Maine. — Morse  v.  Canadian  Pa- 
cific Ry.  Co.,  97  Me.  77,  53  Atl.  874 
(1902). 

Maryland. — McCoy  &  P.  v.  Erie 
&  West.  Transp.  Co.,  42  Md.  498 
(1875). 

Massachusetts.  —  Hoadley  v. 
Northern  Transp.  Co.,  115  Mass. 
304,  15  Am.  St.  Rep.  106  (1874). 

Minnesota. — Hull  v.  Chicago,  St. 
P.,  M.  &  O.  Ry.  Co.,  41  Minn.  510, 
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43  N.  W.  391,  16  Am.  St.  Rep.  722 
(1889). 

Mississippi. — Illinois  Central  R. 
R.  Co.  v.  Scruggs,  69  Miss.  418,  13 
.So.  698  (1891). 

Missouri. — Rice  v.  Kansas  Pa- 
cific Ry.  Co.,  63  Mo.  314  (1876). 

New  Jersey. — Russell  v.  Erie  R. 
R.  Co.,  70  N.  J.  808,  59  Atl.  150,  67 
L.  R.  A.  433  (1904). 

New  Hampshire. — Rand  v.  Mer- 
chant's Dispatch  Transp.  Co.,  59 
N.  H.  363  (1879). 

New  York. — Boswell  v.  Hudson 
River  R.  R.  Co.,  5  Bosw.  699 
(1860). 

North  Carolina. — Smith  &  Melton 
v.  North  Carolina  R.  R.  Co.,  64  N. 
C.  235  (1870). 

Ohio. — Gaines  v.  Union  Transp. 
&  Ins.  Co.,  28  Ohio  St.  418  (1876). 

Pennsylvania. — Allam  v.  Pennsyl- 
vania R.  R.  Co.,  183  Pa.  174,  38 
Atl.  709,  39  L.  R.  A.  535  (1897). 

Tennessee. — Dillard  v.  Louisville 
&  N.  R.  R.  Co.,  2  Lea,  288  (1879). 

Vermont. — Davis  v.  Central  Vt. 
R.  R.  Co.,  66  Vt.  290,  29  Atl.  313 
(1893). 

Wisconsin. — Boorman  v.  Ameri- 
can Express  Co.,  21  Wis.  152  (1866). 


LIMITATION  OF  LIABILITY  [  §  1008 

is  conceded  that  a  contract  which  goes  no  further  than  this 
is  not  against  public  policy.  As  the  carrier  is  still  held 
liable  for  any  negligence  that  may  be  found  in  him,  it  is 
enough.  A  contract  which  only  relieves  from  liability 
a  carrier  who  has  exercised  the  utmost  human  foresight 
certainly  cannot  be  said  really  to  tend  in  any  way  to  im- 
pair that  efficiency  which  is  so  requisite  in  a  public  service. 
If  there  ever  was  any  reason  for  the  earlier  law,  making 
the  carrier  liable  when  he  was  not  blameworthy,  the  ne- 
cessities for  any  such  law  ceased  before  it  had  really  be- 
come law.  According  to  modern  notions  of  responsibility, 
there  is  almost  never  reason  enough  to  make  a  party  to 
whom  no  fault  can  be  attributed  liable  for  a  loss.  Cer- 
tainly there  is  no  policy  in  favor  of  such  responsibility 
strong  enough  to  declare  against  public  policy  a  contract 
limiting  liability  to  blameworthy  conduct. l 

§  1008.  Statutory  regulation  of  such  contracts. 

In  several  jurisdictions  there  are  statutes  forbidding 
common  carriers  to  reduce  their  common  law  liability 
by  contract  in  certain  respects.2  Such  statutes  are  con- 
stitutional so  far  as  their  being  due  process  of  law  is  con- 
cerned.3 They  are  not  generally  construed  beyond  their 
normal  meaning  to  apply  to  limitation  of  liability  to  a 
stated  valuation.4  Very  properly  they  are  held  not  ap- 

1  See    particularly     the    general  Ct.  164  (1911).    (The  provision  of 
language  in  Railroad  Co.  v.  Lock-  §  20  of  the  Interstate  Commerce  Act 
wood,  17  Wall.  357,  21  L.  ed.  627  of  February  4,  1887,  as  amended  by 
(1873).  the  Hepburn  Act  of  June  29,  1906, 

2  Texas.— Houston  &  T.  C.  R.  R.  c.  3591,  §  7,  held  constitutional.) 
Co.  v.  Burke,  55  Tex.  323,  40  Am.  Kentucky.— Western   Union   Tel. 
Rep.  808  (1881).  Co.  v.  Eubank,  100  Ky.  591,  66  Am. 

Virginia.— Chesapeake  &  O.  Ry.  St.  Rep.  361  (1897). 
Co.  v.  Beasley,  104  Va.  788,  52  S.  E.          *  California.— Donlon    v.    South- 

566,  3  L.  R.  A.  183  (N.  S.)  (1906).  ern  Pacific  Co.,   151  Cal.   763,  91  ' 

3  United  States.— Atlantic   C.    L.  Pac.  603,  11  L.  R.  A.  (N.  S.)  911 
R.  R.  Co.  v.  Riverside  Mills,  31  Sup.  (1907). 
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plicable  to  limitation  of  liability  in  matters  beyond  the 
true  extent  of  the  public  profession,  such  as  limitation  of 
liability  as  carrier  to  the  time  during  which  goods  are 
upon  its  own  line,1  and  limitation  of  liability  in  operating 
private  side  tracks  2  erected  by  permission  upon  its  right 
of  way.  But  the  reasonableness  of  the  particular  contract 
will  not  take  it  out  of  the  application  of  the  statute.3 
And  such  statutes  have  been  held  to  render  invalid  an 
agreement  that  the  shipper  shall  feed,  water  and  attend  to 
stock  shipped.4 

§  1009.  Construction  of  the  contract. 

The  limitation  of  the  carrier's  exceptional  liability  is, 
however,  as  will  be  seen  presently,  the  sole  limitation 
which,  by  general  agreement  among  the  authorities,  the 
carrier  may  make  without  danger  to  the  public  interests. 
That  limitation  of  the  carrier's  liability  for  negligence  is  al- 
ways attended  by  some  danger  to  the  public  interests,  is 
apparently  recognized  by  all  the  authorities  in  the  general 
rule  of  strict  construction  for  the  exempting  clauses.6  At 
all  events,  it  is  generally  agreed  that  a  clause  exempting 
a  carrier  generally  from  all  liability  will  never  be  construed 
as  covering  exemption  from  liability  for  negligence.  Even 
in  such  a  jurisdiction  as  New  York  where  an  explicit 
contract  exempting  from  liability  for  negligence  has  re- 
peatedly been  held  not  to  be  against  public  policy,  this 
rule  of  construction  has  thus  been  stated:  "A  common 
carrier  is  subject  to  two  distinct  classes  of  liabilities — one 

Texas. — Missouri  Pacific  Ry.  Co.  3  Pacific  Express   Co.   v.   Hertz- 

v.  Sherwood,  84  Tex.  125,  19  S.  W.  berg,  17  Tex.  Civ.  App.  100,  42  S. 

455,  17  L.  R.  A.  643  (1892).  W.  795  (1897). 

1  Barnes  v.  Long  Island  Ry.  Co.,  4  Cincinnati,  N.  O.  &  T.  P.  Ry. 
100    N.  Y.   Supp.    593,    115   App.  Co.  v.  Sanders  &  Russell,  118  Ky. 
Div.  44  (1906).  115,  80  S.  W.  488  (1904). 

2  Griswold  v.  Illinois  Central  Ry.  6  See  generally  Erie  Ry.  Co.  v. 
Co.,  90  Iowa,  265,  57  N.  W.  843,  24  Lockwood,  28  Ohio  St.  358  (1876). 
L.  R.  A.  647  (1894). 
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where  he  is  liable  as  an  insurer  without  fault  on  his  part; 
the  other,  as  an  ordinary  bailee  for  hire,  when  he  is  liable 
for  default  in  not  exercising  proper  care  and  diligence;  or, 
in  other  words,  for  negligence.  General  words  from  what- 
ever cause  arising  may  well  be  satisfied  by  limiting  them 
to  such  extraordinary  liabilities  as  carriers  are  under 
without  fault  or  negligence  on  their  part.  When  general 
words  may  operate  without  including  the  negligence  of 
the  carrier  or  his  servants,  it  will  not  be  presumed  that 
it  was  intended  to  include  it."  l 


§  1010.  Conflict  of  laws. 

It  is  said  in  most  jurisdictions  that  the  validity  of  a 
contract  limiting  liability  should  be  governed  by  the 
law  of  the  place  where  the  contract  for  the  shipment  was 
made.2  But  in  many  other  jurisdictions  it  is  insisted  that 
the  law  of  the  place  where  performance  is  going  on  when 
the  damage  is  caused  should  govern.3  In  these  latter  juris- 


1  Quoted  from  Mynard  v.  Syra- 
cuse, B.  &  N.  Y.  R.  R.  Co.,  71  N.  Y. 
ISO,  27  Am.  Rep.  28  (1877). 

2  United  States. — Liverpool  &  G. 
W.  Steam  Co.  v.  Phoenix  Ins.  Co., 
129  U.  S.  397,  32  L.  ed.  788,  9  S.  Ct. 
469  (1889). 

California. — Palmer  v.  Atchison, 
T.  &  S.  F.  R.  R.  Co.,  101  Cal.  187, 
35  Pac.  630  (1894). 

Connecticut. — Camp  v.  Hartford 
&  N.  Y.  Steamboat  Co.,  43  Conn. 
333  (1876). 

Illinois. — Illinois  Central  R.  R. 
Co.  v.  Beebe,  174  111.  13,  50  N.  E. 
1019,  43  L.  R.  A.  210,  66  Am.  St. 
Rep.  253  (1898). 

Massachusetts. — B rockway  v. 
American  Express  Co.,  168  Mass. 
257,  47  N.  E.  87  (1897). 

Minnesota. — Powers     Mercantile 


Co.  v.  Wells-Fargo  &  Co.,  93  Minn. 
143,  100  N.  W.  735  (1904). 

Mississippi. — Shaw  v.  Postal 
Telegraph  &  C.  Co.,  79  Miss.  670, 
31  So.  222,  56  L.  R.  A.  486,  89  Am. 
St.  Rep.  666  (1901). 

Missouri. — Otis  Co.  v.  Missouri 
Pacific  Ry.  Co.,  112  Mo.  622,  20 
S.  W.  676  (1892). 

New  York.— Valk  v.  Erie  R.  R. 
Co.,  130  N.  Y.  App.  Div.  446,  114 
N.  Y.  Supp.  964  (1909). 

Oklahoma. — Western  Union  Tele- 
graph Co.  v.  Pratt,  18  Okla.  274,  89 
Pac.  237  (1907). 

Texas. — Western  Union  Tele- 
graph Co.  v.  Cooper,  29  Tex.  Civ. 
App.  591,  69  S.  W.  427  (1902). 

J  Georgia. — Carter  v.  Southern 
Ry.  Co.,  3  Ga.  App.  34  (1907). 

New  Hampshire. — Gray  v.  Jack- 
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dictions  theoretically  the  law  of  the  place  where  the  cause 
of  action  arose  will  govern  the  rights  of  the  parties,  includ- 
ing the  effect  in  the  tort  action  of  the  contract  limiting 
liability.  But  there  is  the  practical  difficulty  in  very 
many  cases  of  interstate  carriage  that  the  transit  involves 
crossing  several  States;  and  in  despair  in  this  situation 
some  of  these  latter  jurisdictions  revert  to  the  law  of  the 
place  of  contract  where  the  initial  carriage  was  begun.1 
But  a  contract  limiting  the  liability  of  the  carrier,  though 
valid  where  made,  is  sometimes  refused  enforcement  in 
other  States  as  against  their  public  policy.2  And  an 
agreement  contained  in  the  contract  of  carriage  to  the  ef- 
fect that  the  contract  is  to  be  governed  by  the  law  of  some 
other  State  will  not  avail  to  make  valid  a  limitation  of 
liability  against  the  public  policy  of  the  state  in  which  the 
contract  is  made.3  It  is  generally  held  that,  in  the  absence 
of  evidence,  the  law  of  any  other  State  will  be  presumed 
to  be  the  same  as  the  law  of  the  forum.4 

Topic  C.  Stipulations  Against  Liability  for  Negligence 

§  1011.  Such  stipulation  inconsistent  with  public  duty. 

By  the  great  weight  of  authority  a  contract  in  any 
public  service  that  the  patron  will  not  hold  the  company 

son,  51  N.  H.  9,  12  Am.  Rep.  1  60  N.  W.  608,  54  Am.  St.  Rep.  550 

(1871).  (1894). 

Ohio.— Pittsburg,  C.,  C.  &  St.  L.  South    Dakota.— Mener    v.    Chi- 

Ry.  Co.  v.  Sheppard,  56  Ohio  St.  cago,  M.  &  St.  P.  Ry.  Co.,  5  S.  D. 

68,  46  N.  E.  61,  60  Am.  St.  Rep.  568,  59  N.  W.  945,  25  L.  R.  A.  81, 

732  (1897).  49  Am.  St.  Rep.  898  (1894). 

Pennsylvania. — Hughes  v.  Penn-  2  Chicago,   B.  &  Q.  Ry.  Co.  v. 

sylvania  R.  R.  Co.,  202  Pa.  222,  51  Gardiner,  51  Neb.  70,  70  N.  W.  508 

Atl.  990,  63  L.  R.  A.  513,  97  Am.  St.  (1897). 

Rep.  713,  aff'd  in  191  U.  S.  477,  48  3  The  New  England,  110  Fed.  415 

L.  ed.  268  (1902).  (1901). 

1  Iowa. — Hudson  &  Co.  v.  North-  4  Pierce  v.  Southern  Pacific  Co., 

ern  Pacific  R.  R.  Co.,  92  Iowa,  231,  120  Cal.  156,  52  Pac.  302,  40  L.  R. 

A.  350  (1898). 
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liable  for  loss  or  damage  caused  by  its  negligence  or  that 
of  its  servants  is  held  against  public  policy.1    The  real 


1  United  States. — Bank  of  Ken- 
tucky v.  Adams  Express  Co.,  93  U. 
S.  174,  23  L.  ed.  872  (1876). 

Alabama. — South  &  North  Ala- 
bama R.  R.  Co.  v.  Henlein,  52  Ala. 
GOG,  23  Am.  Rep.  578  (1875). 
1  Arkansas. — St.  Louis,  I.  M.  &  So. 
Ry.  Co.  v.  Jones,  93  Ark.  537,  125 
S.  W.  1025  (1910). 

Connecticut. — Welch  v.  Boston  & 
A.  R.  R.  Co.,  41  Conn.  333  (1874). 

Colorado. — Merchants'  Dispatch 
&  Tr.  Co.  v.  Cornforth,  3  Colo.  280, 
25  Am.  Rep.  757  (1877). 

Dakota. — Hartwell  v.  Northern 
Pacific  Exp.  Co.,  5  Dak.  463,  41  N. 
W.  732  (1889). 

Delaware. — F  linn  v.  Philadel- 
phia, W.  &  B.  R.  R.  Co.,  1  Houst. 
4G9  (1857). 

Georgia. — Central  of  Ga.  Ry.  Co. 
v.  Hall,  124  Ga.  322,  52  S.  E.  679, 
4  L.  R.  A.  (N.  S.)  898,  110  Am.  St. 
Rep.  170  (1905). 

Illinois. — Illinois  Central  R.  R. 
Co.  v.  Beebe,  174  111.  13,  50  N.  E. 
1019,  43  L.  R.  A.  210,  66  Am.  St. 
Rep.  253  (1898). 

Indiana.— Pittsburg,  C.,  C.  &  St. 
L.  Ry.  Co.  v.  Higgs,  165  Ind.  694, 
76  N.  E.  299,  4  L.  R.  A.  (N.  S.)  1081 
(1905). 

Iowa. — Rose  v.  Des  Moines  Val- 
ley Ry.  Co.,  39  Iowa,  246  (1874). 

Louisiana. — Randall  v.  New  Or- 
leans &  N.  E.  R.  R.  Co.,  45  La. 
Ann.  778,  13  So.  166  (1893). 

Maine. — Sager  v.  Portsmouth, 
S.  &  B.  E.  R.  R.  Co.,  31  Me.  228, 
50  Am.  Dec.  659  (1850). 

Maryland. — Baltimore  &  O.  R. 
R.  Co.  v.  Brady,  32  Md.  333  (1869). 


Massachusetts. -^Graves  v.  Lake 
Shore  &  M.  S.  R.  R.  Co.,  137  Mass. 
33,  50  Am.  Rep.  282  (1884). 

Minnesota. — Starr  v.  Gt.  North- 
ern Ry.  Co.,  67  Minn.  18,  69  N.  W. 
632  (1896). 

Michigan. — Hawkins  v.  Great 
Western  R.  R.  Co.,  17  Mich.  57,  97 
Am.  Dec.  179  (1868). 

Mississippi. — Southern  Exp.  Co. 
v.  Moon,  39  Miss.  822  (1863). 

Missouri. — Jones  v.  St.  Louis  S. 
W.  Ry.  Co.,  125  Mo.  666,  28  S.  W. 
883,  26  L.  R.  A.  718,  46  Am.  St. 
Rep.  514  (1894). 

Nebraska.  —  Pacific  Telegraph 
Co.  v.  Underwood,  37  Neb.  315,  55 
N.  W.  1057,  40  Am.  St.  Rep.  490 
(1893). 

New  Jersey. — Ashmore  v.  Penn- 
sylvania S.  T.  &  Tr.  Co.,  4  Dutch 
(N.  J.),  180  (1860). 

New  Hampshire. — D  u  r  g  i  n  v. 
American  Express  Co.,  66  N.  H. 
277,20  Atl.  328, 9  L.R.  A.  453  (1890). 

North  Carolina. — Parker  v.  At- 
lantic Coast  Line  Ry.  Co.,  133  N.  C. 
335,  45  S.  E.  658,  63  L.  R.  A.  827 
(1903).  McBee  v.  Carolina  Central 
Ry.  Co.,  89  N.  C.  311  (1883). 

Ohio.— Pittsburg,  C.,  C.  &  St.  L. 
Ry.  Co.  v.  Sheppard,  56  Ohio  St. 
68,  46  N.  E.  61,  60  Am.  Rep.  732 
(1897). 

Oklahoma. — Missouri,  K.  &  T. 
Ry.  Co.  v.  Davis,  24  Okla.  677,  104 
Pac.  34,  24  L.  R.  A.  (N.  S.)  866 
(1909). 

Oregon. — Richmond  v.  Southern 
Pacific  Co.,  41  Oreg.  54,  67  Pac. 
947,  57  L.  R.  A.  616,  93  Am.  St. 
Rep.  694  (1902). 
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reason  for  this  seems  to  be  that  if  such  contracts  were 
permitted  there  would  be  an  inevitable  deterioration  in 
the  public  service.  Indeed,  that  the  invalidity  of  such 
exemptions  is  due  to  the  character  of  the  service  is  shown 
by  the  fact  that  when  the  matter  under  contract  does  not 
directly  pertain  to  the  public  service  as  such,  the  contract 
is  held  valid.  As  the  United  States  Supreme  Court  said 
on  the  general  issue  in  Railroad  v.  Lockwood  l — "The 
proposition  to  allow  a  public  carrier  to  abandon  altogether 
his  obligations  to  the  public,  and  to  stipulate  for  exemp- 
tions that  are  unreasonable  and  improper,  amounting  to 
an  abdication  of  the  essential  duties  of  his  employment, 
would  never  have  been  entertained  by  the  sages  of  the 
law." 

§  1012.  Authorities  permitting  such  limitation. 

However,  there  are  a  few  jurisdictions  where  such  limi- 
tation is  permitted.2  Other  jurisdictions  permit  such  a 
limitation  of  liability  for  ordinary  but  not  for  gross  negli- 
gence.3 Other  cases  permit  limitation  of  liability  for  any 

Pennsylvania. — Willock  v.  Penn-  Washington. — Muldoon  v.  Seattle 

sylvania  R.  R.  Co.,  166  Pa.  St.  184,  City  Ry.  Co.,  7  Wash.  528,  35  Pac. 

45  Am.  St.  Rep.  674  (1895).  422,  38  Am.  St.  Rep.  901  (1893). 

South  Carolina. — Gilliland  &  G.  Wisconsin. — Davis    v.    Chicago, 

v.  Southern  Ry.  Co.,  85  S.  C.  26,  67  M.  &  St.  P.  Ry.  Co.,  93  Wis.  470, 

S.  E.  20,  27  L.  R.  A.  1106  (1910).  67  N.  W.  16,  1132,  33  L.  R.  A.  654, 

Texas.— Harris  v.  Howe,  74  Tex.  57  Am.  St.  Rep.  935  (1896). 

534,  12  S.  W.  224,  5  L.  R.  A.  777,  15  '  17   Wall.   357,   21    L.   ed.   627 

Am.  St.  Rep.  862  (1889).  (1873). 

Utah. — Mclntosh  v.  Oregon  Ry.  2  New     York. — Cragin     v.     New 

&  Nav.  Co.,  17  Idaho,  100,  105  Pac.  York  Central  R.  R.  Co.,  51  N.  Y. 

66  (1909).  61,  10  Am.  Rep.  559  (1872). 

Vermont. — Mann  &  W.  v.  Birch-  West  Virginia. — Baltimore  &  O. 

ard  &  P.,  40  Vt.  326  (1867).  R.  R.  Co.  v.  Rathbone,  1  W.  Va.  87, 

Virginia.— Virginia  &  T.  R.  R.  88  Am.  Dec.  664  (1865),  overruled 

Co.  v.  Sayers,  26  Gratt.  328  (1875).  by  Maslin  v.  Baltimore  &  O.  R.  R. 

West  Virginia. — Maslin  v.  Balti-  Co.,  14  W.  Va.  180,  35  Am.  Rep. 

more  &  O.  R.  R.  Co.,  14  W.  Va.  180,  748  (1878). 

35  Am.  Rep.  748,  (1878).  3  District  of  Columbia.— Gait  v. 
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negligence  of  servants  but  not  that  directly  attributable 
to  the  carrier  himself.1  It  should  be  pointed  out  once 
more  that  even  in  these  jurisdiction  a  general  clause  ex- 
empting liability  will  not  cover  losses  due  to  negligence, 
unless  ipsissimis  verbis  included  in  the  limitation.2  The 
argument  in  favor  of  permitting  such  limitations  is  that 
parties  should  be  free  to  contract  as  they  please.  But  the 
overwhelming  weight  of  authority  against  permitting 
such  limitation  is  proof  positive  of  the  public  policy  against 
it. 

§  1013.  Such  stipulations  invalid  in  other  services. 

From  the  authorities  already  discussed  the.  generaliza- 
tion is  now  justifiable  in  regard  to  all  public  services,  that 
a  contract  got  from  a  patron  by  one  engaged  in  public 
service,  exempting  the  proprietor  from  liability  for  injuries 
caused  by  negligence  in  the  performance  of  the  service, 
will  be  of  no  avail.  Upon  this  general  principle  a  Texas  3 
court  declared  void  a  provision  in  a  special  contract  with 
a  water  taker  that  he  would  not  hold  the  city  liable  for 
its  negligence  in  supplying  water.  Likewise  a  Colorado  4 
court  held  recently  that  a  contract  between  an  electric 
lighting  company  and  its  patron,  stipulating  that  it  should 
not  in  any  event  be  liable  for  damage  to  person  or  property 

Adams  Express  Co.,  MacA.  &  M.  England. — Shaw  v.  Gt.  Western 

124, 48  Am.  Rep.  742  (1879).  Ry.    Co.     (1894),     1    Q.     B.     373 

Georgia.— Cooper  v.  Raleigh  &  G.  (1893). 

R.  R.  Co.,  110  Ga.  659,  36  S.  E.  240  J  New   York.— Mynard  v.   Syra- 

(1900).  cuse  &  B.  &  N.  Y.  R.  R.  Co.,  71  N. 

Illinois—  Wabash    Ry.     Co.    v.  Y.  180,  27  Am.  Rep.  28  (1877). 

Brown,  152  111.  484,  39  N.  E.  273  Ohio.— Erie  R.  R.  Co.  v.  Lock- 

(1894).  wood,  28  Ohio  St.  358  (1876). 

Kansas. — Kallman      v.      United  3  Dittmar  v.  New  Braunfels,  20 

States    Express    Co.,    3    Kan.    205  Tex.  Civ.  App.  293,  48  S.  W.  114 

(1865).  (1899). 

1  Michigan. — McMillan  v.  Michi-  4  Denver    Consolidated    Electric 

gan  S.  &  N.  I.  R.  R.  Co.,  16  Mich.  Co.  v.  Lawrence,  31  Colo.  301,  73 

79,  93  Am.  Dec.  208  (1867).  Pac.  39  (1903). 
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arising  or  resulting  from  the  use  of  light,  was  an  attempt 
to  relieve  the  company  of  its  obligation  to  perform  properly 
its  public  duty  and  was  consequently  void  as  against 
public  policy.  Similarly  an  Indiana  court  1  has  held  that 
a  stipulation  by  a  telephone  company  that  it  would  not  be 
liable  for  messages  delivered  would  not  protect  it  against 
a  suit  for  default  in  this  regard,  if  this  service  were  shown 
to  be  part  of  its  regular  course  of  business.  And  further, 
a  New  York  court  -  has  held  a  gas  company  liable  for 
an  explosion  caused  by  its  imperfectly  closing  a  supply 
pipe  leading  into  its  customer's  premises,  notwithstanding 
a  stipulation  in  the  original  application  to  the  company 
exempting  the  company  from  all  damages  caused  by 
explosion. 

§  1014.  Difficulties  in  the  telegraph  cases. 

The  telegraph  cases  generally  profess  the  same  princi- 
ples. Thus  by  the  overwhelming  weight  of  authority  a 
telegraph  company  cannot  by  a  stipulation  exempt  itself 
from  liability  for  negligence  in  handling  a  message,3  al- 

1  Central  Union  Telephone  Co.  v.  Georgia. — Western    Union    Tele- 
Swoveland,   14  Ind.  App.  341,  42  graph  Co.  v.  Blanchard,  68  Ga.  299, 
N.  E.  1035  (1895).  45  Am.  Rep.  480  (1882). 

2  Bastian  v.  Keystone  Gas  Co.,  27  Illinois. — Western    Union    Tele- 
App.  Div.  584,  50  N.  Y.  Supp.  537  graph  Co.  v.  Tyler,  74  111.  168,  24 
(1898).  Am.  Rep.  279  (1874). 

1  United  States.  —  Abraham  v.  Indiana. — Western  Union  Tele- 
Western  Union  Tel.  Co.,  23  Fed.  graph  Co.  v.  Jones,  95  Ind.  228,  48 
315  (1885).  Am.  Rep.  713  (1883). 

Alabama. — Western  Union  Tele-  Iowa. — Garrett  v.  Western  Union 

graph  Co.  v.  Henderson,  89  Ala.  Tel.  Co.,  83  Iowa,  257,  49  N.  W.  88 

510,  7  So.  419,  18  Am.  St.  Rep.  148  (1891). 

(1889).  Kansas.— Russell      v.      Western 

Arkansas. — Western  Union  Tele-  Union  Telegraph  Co.,  57  Kan.  230, 

graph  Co.  v.  Cobbs,  47  Ark.  344,  1  45  Pac.  598  (1906). 

S.  W.  558,  58  Am.  Rep.  756  (1886).  Kentucky.— Western  Union  Tele- 

Colorado. — W'estern  Union  Tele-  graph  Co.  v.  Eubanks  &  R.,   100 

graph  Co.  v.  Graham,  1  Colo.  230,  9  Ky.  591,  38  S.  W.  1068,  36  L.  R.  A. 

Am.  Rep.  136  (1871).  711,  66  Am.  St.  Rep.  361  (1897). 
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though  there  are  cases  to  the  contrary.1  But  as  to  errors 
in  the  transmission  of  unrepeated  messages,  although 
many  cases  hold  that  they  cannot  stipulate  against  lia- 
bility for  negligence,2  there  are  probably  more  which  held 
that  they  may.3  These  cases  may  perhaps  be  explained 


Maine. — Ayer  v.  Western  Union 
Telegraph  Co.,  79  Me.  493,  10  Atl. 
495,  1  Am.  St.  Rep.  353  (1887). 

Massachusetts. — Ellis  v.  Ameri- 
can Telegraph  Co.,  13  Allen,  226 
(1866). 

Nebraska. — Pacific  Telegraph  Co. 
v.  Underwood,  37  Neb.  315,  55  N. 
W.  1057,  40  Am. St. Rep. 490  (1893). 

North  Carolina. — Thompson  v. 
Western  Union  Telegraph  Co.,  107 
N.  C.  449,  12  S.  E.  427  (1890). 

Ohio. — Telegraph  Co.  v.  Gris- 
wold,  37  Ohio  St.  301,  41  Am.  Rep. 
500  (1881). 

Pennsylvania. — Western  Union 
Telegraph  Co.  v.  Stevenson,  128 
Pa.  St.  442,  18  Atl.  441,  5  L.  R.  A. 
515,  15  Am.  St.  Rep.  687  (1889). 

Tennessee. — Pepper  v.  Telegraph 
Co.,  87  Tenn.  554,  11  S.  W.  783,  4 
L.  R.  A.  660,  10  Am.  St.  Rep.  699 
(1889). 

Texas. — Mitchell  v.  Western 
Union  Tel.  Co.,  12  Tex.  Civ.  App. 
262  (1896). 

Vermont. — Gillis  v.  Western 
Union  Tel.  Co.,  61  Vt.  461,  15  Am. 
St.  Rep.  917  (1889). 

West  Virginia. — Beatty  Lumber 
Co.  v.  Western  Union  Telegraph 
Co.,  52  W.  Va.  410,  44  S.  E.  309 
(1903). 

1  Michigan. — Birkett  v.  Western 
Union  Tel.  Co.,  103  Mich.  361,  61 
N.  W.  645,  33  L.  R.  A.  404,  50  Am. 
St.  Rep.  374  (1894). 

New    York. — Dixon   v.    Western 


Union  Tel.  Co.,  3  App.  Div.  60.  38 
N.  Y.  Supp.  1056  (1896). 

2  Alabama. — Western  Union  Tele- 
graph Co.  v.  Chamblee,   122  Ala. 
428,  25  So.  232,  82  Am.  St.  Rep.  89 
(1898). 

Illinois. — Tyler  v.  Western  Union 
Telegraph  Co.,  60  111.  421,  14  Am. 
Rep.  38,  74  111.  168  (1871). 

Kansas. — Western  Union  Tele- 
graph Co.  v.  Crall,  38  Kan.  679,  17 
Pac.  309,  5  Am.  St.  Rep.  795  (1888). 

Maine. — Ayer  v.  Western  Union 
Telegraph  Co.,  79  Me.  493,  10  Atl. 
495,  1  Am.  St.  Rep.  353  (1887). 

Missouri. — Reed  v.  Western  Un- 
ion Telegraph  Co.,  135  Mo.  661,  37 
S.  W.  904  (1896). 

North  Carolina. — Brown  v.  Postal 
Telegraph  Co.,  Ill  N.  C.  187,  16  S. 
E.  179,  17  L.  R.  A.  648,  32  Am.  St. 
Rep.  793  (1892). 

Ohio. — Telegraph  Co.  v.  Gris- 
wold,  37  Ohio  St.  301,  41  Am.  Rep. 
500  (1881). 

3  United  States. — P  r  i  m  r  o  s  e  v. 
Western  Union  Tel.  Co.,  154  U.  S. 
1,  38  L.  ed.  883,  14  Sup.  Ct.  1098 
(1894). 

California. — Coit  v.  Western  Un- 
ion Tel.  Co.,  130  Cal.  657,  63  Pac. 
83,  53  L.  R.  A.  678,  80  Am.  St. 
Rep.  153  (1900). 

Florida. — Western  Union  Tele- 
graph Co.  v.  Milton,  53  Fla.  484,  43 
So.  495,  11  L.  R.  A.  (N.  S.)  560,  125 
Am.  St.  Rep.  1077  (1907). 

Kentucky. — Camp     v.     Western 
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by  saying  (what  is  not  the  fact  in  the  business)  that  the 
repeated  message  is  the  regular  service  in  which  liability 
cannot  be  limited  and  the  unrepeated  message  is  special 
service  in  the  performance  of  which  the  company  may 
make  its  own  terms.  It  is  only  upon  some  such  assump- 
tion as  this  that  certain  classes  of  telegraph  cases  can  be 
explained.  Only  by  conceiving  that  the  service  which  is 
being  rendered  is  beyond  obligation  can  cases  be  sup- 
ported which  hold  that  a  telegraph  company  can  stipulate 
against  liability  for  negligence  of  boys,  sent  for  messages 
from  the  office1.  And  only  in  this  way  can  the  cases  be 
explained  which  permit  a  telegraph  company  to  limit  to 
a  nominal  sum  the  damages  recoverable  for  negligence  in 
transmitting  night  messages.2 

§  1015.  Services  outside  of  the  profession. 

But  these  restrictions  upon  the  limitation  of  liability 
do  riot  apply  to  the  case  where  the  service  which  is  being 
rendered  cannot  be  demanded  as  a  common  law  right. 
Such  service  being  without  the  public  obligation  is  out- 
side the  public  policy.  Accordingly,  common  carriers  of 
passengers  may  contract  against  liability  for  the  negli- 
gence of  themselves  or  their  servants  as  regards  mail 

Union  Telegraph  Co.,  1  Met.  (Ky.)  Pennsylvania. — Western  Union 

164,  71  Am.  Dec.  461  (1858).  Telegraph  Co.   v.   Stevenson,    128 

Maryland.— United    States    Tel.  Pa.  442,  18  Atl.  441,  5  L.  R.  A.  515, 

Co.  v.  Gildersleeve,  29  Md.  232,  96  15  Am.  St.  Rep.  687  (1889). 
Am.  Dec.  519  (1868).  England. — McAndrew  v.  Electric 

Michigan.— Western  Union  Tele-  Telegraph  Co.,  17  C.  B.  3  (1855). 
graph  Co.  v.  Carew,  15  Mich.  525          Canada. — Baxter     v.     Dominion 

(1867).  Telegraph  Co.,  37  U.  C.  Q.  B.  470 

New    York.— Halsted    v.    Postal  (1875). 

Telegraph-Cable  Co.,  193  N.  Y.  295,          l  See  Stamey  v.  Western  Union 

85  N.  E.  1078,  19  L.  R.  A.  (N.  S.)  Telegraph  Co.,  92  Ga.  613,  18  S.  E. 

1021,  127  Am.  St.  Rep.  952  (1908).  1008,  44  Am.  St.  Rep.  95  (1893). 

Nevada. — Barnes  v.  Western  Un-          2  See    Aiken    v.    Western    Union 

ion  Telegraph  Co.,  24  Nev.  125,  50  Telegraph  Co.,  5  S.  C.  358  (1874). 
Pac.  438, 77  Am.  St.  Rep.  791  (1897). 

[894] 


LIMITATION  OF  LIABILITY 


[  §  1016 


clerks,1  express  messengers,2  car  employes,3  or  train  boys.4 
Carriers  of  goods  may  make  similar  stipulations.  A  rail- 
road may  stipulate  against  liability  for  negligence  in  carry- 
ing express  matter  for  express  companies,3  against  liability 
while  hauling  circus  trains,6  against  liability  for  cotton 
while  in  a  compress,7  or  for  goods  on  private  sidings.8 

§  1016.  Services  in  course  of  business. 

On  the  other  hand  where  any  public  duty  may  really 
be  said  to  be  involved,  such  clauses  exempting  the  public 
servant  from  liability  for  negligence  cannot  stand.  The 
citation  of  some  recent  cases  will  serve  to  bring  out  this 

Conn.  371,  4  Atl.  261,  55  Am.  Rep. 
115  (1885). 

Louisiana. — Higgins  v.  New  Or- 
leans, M.  &  C.  R.  R.  Co.,  28  La. 
Ann.  133  (1876). 

See  generally  §  782,  supra. 

8  Indiana. — Pittsburg,  C.,  C.  & 
St.  L.  Ry.  Co.  v.  Mahoney,  148  Ind. 
196,  46  N.  E.  917,  40  L.  R.  A.  101 
62  Am.  St.  Rep.  503  (1897). 

Texas.— Trinity  Val.  Ry.  Co.  v. 
Stewart  (Tex.  Civ.  App.),  62  S.  W. 
1085  (1901). 

«See: 

Michigan. — Coup  v.  Wabash,  St. 
L.  &  P.  Ry.  Co.,  56  Mich.  Ill,  22 
N.  W.  215,  56  Am.  Rep.  374  (1885). 

Pennsylvania. — Forepaugh  v. 
Delaware,  L.  &  W.  R.  R.  Co.,  128 
Pa.  St.  217,  18  Atl.  503,  15  Am.  St. 
Rep.  762,  5  L.  R.  A.  508  (1889). 

Discussed  in  §  755,  supra. 

7  See  Deming  v.  Merchants'  Cot- 
ton-Press &  Storage  Co.,  90  Term. 
306,  17  S.  W.  89,  13  L.  R.  A.  518 
(1891). 

8  Mann  v.  Pere  Marquette  Ry. 
Co.,  135  Mich.  210,  97  N.  W.  721 
(1903). 

See  generally  §  404,  supra. 
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'See: 

United  Stales. — Baltimore  &  O. 
S.  W.  R.  R.  Co.  v.  Voigt,  176  U. 
S.  498,  44  L.  ed.  560,  20  Sup.  Ct. 
385  (1899). 

Indiana. — Louisville,  N.  A.  &  C. 
Ry.  Co.  v.  Keefer,  146  Ind.  21,  44 
N.  E.  796,  38  L.  R.  A.  93,  58  Am. 
St.  Rep.  348  (1896). 

See  generally  §  777,  supra. 

2  See: 

Illinois. — Blank  v.  Illinois  Cen- 
tral R,  R.  Co.,  182  111.  332,  55  N.  E. 
332  (1899). 

New  Jersey. — Dodd  v.  Central 
R.  R.  of  N.  J.  (N.  J.  L.),  76  Atl. 
544  (1910). 

See  generally  §  778,  supra. 

3  Illinois. — Chicago,  R.  I.  &  P. 
Ry.  Co.  v.  Hamler,  215  111.  525,  74 
N.  E.  705, 1  L.  R.  A.  (N.  S.)  674,  106 
Am.  St.  Rep.  187  (1905). 

Indiana. — Russell  v.  Pittsburg, 
C.,  C.  &  St.  L.  Ry.  Co.,  157  Ind. 
305,  61  N.  E.  678,  87  Am.  St.  Rep. 
214  (1901). 

See  generally  §  779,  supra. 

*  See: 

Connecticut.  —  Griswold,  Admr., 
v.  New  York  &  N.  E.  R.  R.  Co.,  53 
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distinction.  In  one  it  was  held  that  shippers  of  cattle 
must  not  be  asked  to  contract  away  the  protection  which 
the  law  gives  them.1  In  the  other  the  same  thing  was 
held  in  regard  to  employe's  of  a  milk  contractor.2  Even 
the  employes  of  the  carrier  itself  are  to  be  regarded  as 
passengers  when  riding  as  passengers  travel.3  And  where- 
ever  a  passenger  is  being  carried  under  such  circumstances 
that  there  can  be  seen  to  be  compensation  in  the  transac- 
tion he  cannot,  even  in  view  of  the  lower  rate  he  accepts, 
be  allowed  to  sign  away  his  rights.4 

§  1017.  Arrangements  with  connecting  services. 

As  has  been  seen  the  further  transportation  of  goods 
beyond  its  own  route  is  service  outside  of  the  profession 
of  a  common  carrier.  And  it  is  generally  agreed  that  the 
carrier  may,  if  it  participates  in  connecting  carriage,  make 
its  terms  with  the  shipper  with  regard  to  its  liability  be- 
yond its  own  route.  Stipulations  against  liability  for 
damage  to  goods,  however  caused,  while  in  the  custody  of 
an  independent  connecting  carrier  are,  therefore,  generally 
upheld.5  In  this  case  of  connecting  carriage  6  a  limitation 

1  See  Illinois  Central  R.  R.  Co.  v.      38  Atl.  524,  38  L.  R.  A.  576,  61  Am. 
Anderson,  184  111.  294,  56  N.  E.  331      St.  Rep.  721  (1897). 

(1900).  See  generally  §§  783,  784,  supra. 

Discussed  in  §  780,  supra.  *  See: 

2  See  Baker  v.  Boston  &  Maine  United  States. — Grand  Trunk  Ry. 
R.  R.  Co.,  74  N.  H.  100,  65  Atl.  386  Co.  v.  Stevens,  95  U.  S.  655,  24  L. 
(1906).  ed.  535  (1877). 

Discussed  in  §  781,  supra.  Indiana. — Pittsburg,  C.,  C.  &  St. 

» See:  L.  Ry.  Co.  v.  Higgs,  165  Ind.  694, 

Massachusetts.— Doyle  v.   Fitch-  76  N.  E.  299,  4  L.  R.  A.  (N.  S.)  1081 

burg  R.  R.  Co.,  162  Mass.  66,  37  (1905). 

N.  E.  770,  25  L.  R.  A.  157,  44  Am.  See  generally  §  785,  supra,  §  970, 

St.  Rep.  335  (1894).  infra. 

Pennsylvania. — McNulty  v.  Penn-  5  United  Stales. — St.  John  v.  South- 

sylvania  R.  R.  Co.,  182  Pa.  St.  479,  ern  Express  Co.,  1  Woods,612  (1871). 

6  Georgia. — Mosher  v.  Southern  Kansas  City,  Ft.  S.  &  M.  Ry.  Co., 
Express  Co.,  38  Ga.  37  (1868).  74  Mo.  App.  81  (1898). 

Missouri. — Marshall     &     A.     v.          Tennessee. — Merchants'  Dispatch 
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against  liability  as  an  insurer  and  the  like,  agreed  upon 
between  the  shipper  and  the  first  of  a  series  of  carriers,  will 
inure  to  the  benefit  of  a  succeeding  carrier,  as  the  first 
carrier  may  be  held  to  have  negotiated  the  contract  in 
behalf  of  the  succeeding  carrier.1  But  where  the  original 
carrier  undertakes  the  whole  carriage,  although  such 
limitation  of  liability  will  protect  the  original  carrier  from 
suit  by  the  shipper  for  damage  to  the  goods  without  negli- 
gence,2 it  is  difficult  to  see  how  the  subordinate  carrier 
will  be  covered  by  it. 


Connecticut. — M  ears  v.  New 
York,  N.  H.  &  H.  Ry.  Co.,  75  Conn. 
171,  52  All.  610,  56  L.  R.  A.  884,  96 
Am.  St.  Rep.  192  (1902). 

Georgia. — East  Tennessee  & 
Georgia  R.  R.  Co.  v.  Montgomery, 
44  Ga.  278  (1871). 

Indiana. — United  States  Exp. 
Co.  v.  Rush,  24  Ind.  403  (1865). 

Iowa. — Peterson  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.  (Iowa),  45  N.  W.  573 
(1890). 

Kansas. — Berg  v.  The  Atchison, 
T.  &  S.  F.  R.  R.  Co.,  30  Kan.  561 
(1883). 

Maine. — Bacon  v.  Casco  Bay 
Steamboat  Co.,  90  Me.  46,  37  Atl. 
328  (1897). 

Massachusetts.  —  Pendergast  v. 
Adams  Express  Co.,  101  Mass.  120 
(1869). 


Michigan. — M  cEacheran  v. 
Michigan  Central  R.  R.  Co.,  101 
Mich.  264,  59  N.  W.  612  (1894). 

Minnesota. — Wehmann  v.  Minne- 
apolis, St.  P.  &  S.  S.  M.  Ry.  Co.,  58 
Minn.  22,  59  N.  W.  546  (1894). 

New  York. — Hunt  v.  New  York, 
etc.,  R.  R.  Co.,  1  Hilton,  228  (1856). 

Ohio. — Cincinnati  R.  R.  Co.  v. 
Pontius,  19  Ohio  St.  221,  2  Am. 
Rep.  391  (1869). 

Pennsylvania.  —  Pennsylvania 
Central  R.  R.  Co.  v.  Schwarzen- 
berger,  45  Pa.  St.  208  (1863). 

South  Carolina. — Hill  v.  Georgia, 
C.  &  N.  Ry.  Co.,  43  S.  C.  461,  21  S. 
E.  337  (1895). 

The  same  principles  apply  to  tele- 
graph companies.  Western  Union 
Telegraph  Co.  v.  Sorsby,  29  Tex. 
Civ.  App.  345,  69  S.  W.  122  (1902). 


Transp.  Co.  v.  Block  Bros.,  86  Tenn. 
392,  6  S.  W.  881,  6  Am.  St.  Rep. 
847  (1888). 

Texas.— Gulf,  C.  &  S.  F.  Ry.  Co. 
v.  Vaughn  (Tex.  Civ.  App.),  16  S. 
W.  775  (1890). 

1  United  Stales. — Merchants'  Bk. 
v.  New  Jersey  Steam  Nav.  Co.,  6 
How.  (U.  S.)  344,  12  L.  ed.  465 
(1848). 
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New  York. — Maghee  v.  Camden 
&  A.  R.  R.  T.  Co.,  45  N.  Y.  514,  6 
Am.  Rep.  124  (1871). 

2  Missouri. — Halliday  v.  St.  Louis, 
K.  C.  &  N.  Ry.  Co.,  74  Mo.  159,  41 
Am.  Rep.  309  (1881). 

Ohio. — Cincinnati  R.  R.  Co.  v. 
Pontius,  19  Ohio  St.  221,  2  Am. 
Rep.  391  (1869). 

If  the  contract  in  terms  applies 
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§  1018.  Stipulations  in  gratuitous  arrangements. 

It  is  particularly  plain  in  the  case  of  gratuitous  arrange- 
ments that  a  definite  arrangement  limiting  liability  will 
be  held  valid.  If  it  is  made  plain  to  the  recipient  that  the 
service  which  he  is  receiving  is  being  rendered  him  upon 
a  private  basis,  this  is  all  that  is  really  requisite;  l  but  if 
the  proprietors  choose  to  undertake  a  gratuitous  service 
upon  the  same  basis  as  their  obligatory  service,  they  are 
held  liable  as  in  their  public  service.2  Gratuitous  service 
is  not  public  service;  and  there  is  no  general  policy  to 
set  aside  whatever  arrangements  the  parties  may  choose 
to  make,  nor  can  it  be  said  that  in  limiting  their  gift 
the  proprietors  are  overreaching  their  patrons.  The  most 
striking  cases  which  come  under  this  heading  are  those 
where  a  railroad  in  issuing  a  free  pass  makes  it  plainly  a 
condition  of  its  acceptance  that  the  recipient  shall  agree 
not  to  hold  it  liable  as  a  public  carrier  for  personal  injuries 
as  it  would  be  liable  to  a  real  passenger.  By  what  is 
now  the  plain  weight  of  authority  such  agreements  are 
respected; 3  but  there  is  still  a  considerable  amount  of 
law  to  the  contrary.4 

only  to  the  initial  carrier  the  result  has  a  full  common  right  against  the 

may    be    different, — a    subsequent  subordinate   carrier,    although    the 

carrier  may  be  held  to  its  common  shipper   has   only   a   limited   right 

law  liabilities.     Bancroft  &  Co.  v.  against  the  through  carrier,  it  would 

Merchants'  Dispatch  Transp.  Co.,  seem  that  the  through  carrier  should 

47   Iowa,   262,   29   Am.   Rep.   482  enforce  this  right  for  the  shipper. 

(1877).  'See   generally   Chapter   XXII, 

It  would  seem  to  be  improper  in  Topic  A. 

theory  for  the  shippers  in  a  case  *  See   generally   Chapter   XXII, 

where  the  initial  carrier  undertakes  Topic  D. 

through  carriage  to  be  suing  the  3  United  Stales. — Northern  Pa- 
subordinate  carrier,  since  the  bail-  cific  Ry.  Co.  v.  Adams,  192  U.  S. 
ment  is  solely  to  the  through  car-  440,  48  L.  ed.  513,  24  Sup.  Ct.  408 
rier;  but  when  the  through  carrier  (1904);  Boering  v.  Chesapeake 

4  Alabama. — Mobile  &  Ohio  R.  Indiana. — Indiana  C.  Ry.  Co.  v. 
R.  Co.  v.  Hopkins,  4J.  Ala.  486,  94  Mundy,  21  Ind.  48,  83  Am.  Dec. 
Am.  Dec.  607  (1868).  339  (1863). 

[898] 


LIMITATION  OF  LIABILITY  [  §  1019 

Topic  D.  Validity  of  Special  Stipulations 

§  1019.  Limitation  of  valuation  generally  permitted. 

Stipulations  limiting  the  recovery  to  an  agreed  amount 
in  case  of  loss  by  negligence  do  not  necessarily  tend  to 
defeat  public  service,  and  therefore  are  not  held  against 
public  policy  by  the  great  majority  of  cases.1  As  the  Mas- 


Beach  Ry.  Co.,  193  U.  S.  442,  48 
L.  ed.  742,  24  Sup.  Ct.  515  (1903). 

Connecticut. — Griswold  v.  New 
York  &  N.  E.  R.  R.  Co.,  53  Conn. 
371,  4  Atl.  261,  55  Am.  Rep.  115 
(1885). 

Illinois.— Toledo,  W.  &  W.  Ry. 
Co.  v.  Beggs,  85  111.  80,  28  Am.  Rep. 
613  (1877). 

Indiana. — Payne  v.  Terre  Haute 
&  I.  Ry.  Co.,  157  Ind.  616,  62  N.  E. 
472,  56  L.  R.  A.  472  (1902). 

Maine. — Rogers  v.  Kennebec  Stb. 
Co.,  86  Me.  261,  29  Atl.  1069,  25 
L.  R.  A.  491  (1894). 

Massachusetts. — Quimby  v.  Bos- 
ton &  Maine  R.  R.  Co.,  150  Mass. 
365,  23  N.  E.  205,  5  L.  R.  A.  846 
(1890). 


New  Jersey. — Kinney  v.  Central 
R.  R.  Co.,  34  N.  J.  L.  513,  3  Am. 
Rep.  265,  32  N.  J.  L.  407,  90  Am. 
Dec.  675  (1869). 

New  York. — Wells  v.  New  York 
Central  R.  R.  Co.,  24  N.  Y.  181 
(1862). 

Tennessee.— Marshall  v.  Nash- 
ville Ry.  &  Light  Co.,  118  Tenn. 
254,  101  S.  W.  419,  9  L.  R.  A.  (N. 
S.)  1246  (1906). 

Texas.— Gulf,  C.  &  S.  F.  Ry.  Co. 
v.  McGown,  65  Tex.  640  (1886). 

Washington. — Muldoon  v.  Seattle 
City  Ry.  Co.,  7  Wash.  528,  35  Pac. 
422,  22  L.  R.  A.  794  (1893). 

Wisconsin. — Annas  v.  Milwaukee 
&  N.  R.  R.  Co.,  67  Wis.  46,  30  N. 
W.  282,  58  Am.  Rep.  848  (1886). 


Minnesota. — Jacobus  v.  St.  Paul 
&  C.  Ry.  Co.,  20  Minn.  125,  18  Am. 
Rep.  360  (1873). 

Missouri. — Bryan  v.  Missouri 
Pacific  Ry.  Co.,  32  Mo.  App.  228 
(1888). 

Pennsylvania. — Camden  &  A.  R. 
R.  Co.  v.  Bausch  7  Atl.  731  (1887). 

1  United  States. — See  Hart  v. 
Pennsylvania  R.  R.  Co.,  112  U.  S. 
331,  28  L.  ed.  717,  5  S.  Ct.  151 
(1884). 

Alabama. — Southern  Express  Co. 
v.  Owens,  146  Ala.  412,  41  So.  752,  8 
L.  R.  A.  (N.  S.)  369,  119  Am.  St. 
Rep.  41  (1906). 


California. — Donlon  v.  Southern 
Pacific  Co.,  151  Cal.  763,  91  Pac. 
603,  11  L.  R.  A.  (N.  S.)  811  (1907). 

Indiana. — Rosenfield  v.  Peoria, 
D.  &  E.  Ry.  Co.,  103  Ind.  121,  2 
N.  E.  344,  53  Am.  Rep.  500  (1885). 

Massachusetts. — Hill  v.  Boston 
H.  T.  &  W.  R.  R.  Co.,  144  Mass. 
284,  10  N.  E.  836  (1887). 

Minnesota. — Douglas  Co.  v.  Min- 
nesota Transfer  Ry.  Co.,  62  Minn. 
288,  64  N.  W.  899,  30  L.  R.  A. 
860  (1895). 

Missouri. — H  a  r  v  e  y  V.  Terre 
Haute  &  I.  R.  R.  Co.,  74  Mo.  538 
(1881). 
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sachusetts  court  said  in  the  leading  case:1  ''The  plaintiffs 
cannot  recover  a  larger  sum  without  violating  their  own 
agreement.  Although  one  of  the  indirect  effects  of  such  a 
contract  is  to  limit  the  extent  of  the  responsibility  of  the 
carrier  for  the  negligence  of  his  servants,  this  was  not  the 
purpose  of  the  contract.  We  cannot  see  that  any  considera- 
tions of  a  sound  public  policy  require  that  such  contracts 
should  be  held  invalid,  or  that  a  person,  who  in  such  con- 
tract fixes  a  value  upon  his  goods  which  he  intrusts  to  the 
carrier,  should  not  be  bound  by  his  valuation." 

§  1020.  Qualification  of  this  statement. 

In  some  jurisdictions,2  however,  the  doctrine  of  the 
preceding  section  is  altogether  denied,  the  thoroughgoing 
doctrine  being  that  it  is  always  contrary  to  the  policy  of 
the  law  that  a  public  servant  should  ever  be  permitted 
to  stipulate  for  any  exemption  from  liability  for  defaults 


New  Hampshire. — D  u  r  g  i  n  v. 
American  Express  Co.,  66  N.  H. 
277,  20  Atl.  328,  9  L.  R.  A.  453 
(1890). 

New  York. — Zimmer  v.  New 
York  Central  &  H.  R.  R.  R.  Co., 
137  N.  Y.  460,  33  N.  E.  642  (1893). 

South  Carolina.  —  Johnstone  v. 
Richmond  &  D.  Ry.  Co.,  39  S.  C. 
55,  17  S.  E.  512  (1893). 

Tennessee. — Louisville  &  N.  Ry. 
Co.  v.  Sowell,  90  Tenn.  17,  15  S. 
W.  837  (1891). 

West  Virginia. — Zouch  v.  Chesa- 
peake &  O.  Ry.  Co.,  36  W.  Va.  524, 
15  S.  E.  185,  17  L.  R.  A.  116  (1892). 

1  Graves  v.  Lake  Shore  &  M.  S. 
II.  R.  Co.,  137  Mass.  33,  50  Am. 
Rep.  282  (1884). 

2  Colorado. — Overland     Mail     & 
Express  Co.  v.  Carroll,  7  Colo.  43, 
1  Pac.  682  (1883). 
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Illinois. — Adams  Express  Co.  v. 
Stettaners,  61  III.  184,  14  Am.  Rep. 
57  (1871). 

Kentucky. — Baughman  v.  Louis- 
ville, E.  &  St.  L.  Ry.  Co.,  94  Ky. 
150,  21  S.  W.  757  (1893). 

Mississippi. — Chicago,  St.  L.  & 
N.  O.  R.  R.  Co.  v.  Abels,  60  Miss. 
1017  (1883). 

North  Carolina. — Everett  v.  Nor- 
folk &  S.  R.  R.  Co.,  138  N.  C.  68, 
,  50  S.  E.  557,  1  L.  R.  A.  (N.  S.)  985 
(1905). 

Pennsylvania.— Hughes  v.  Penn- 
sylvania R.  R.  Co.,  202  Pa.  St.  22, 
51  Atl.  990,  63  L.  R.  A.  513,  97  Am. 
St.  Rep.  713,  aff'd  in  191  U.  S.  477, 
48  L.  ed.  268,  24  Sup.  Ct.  Rep.  132 
(1902). 

Texas.— Galveston,  H.  &  S.  A. 
Ry.  Co.  v.  Ball,  80  Tex.  602,  16  S. 
W.  441  (1891). 
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for  which  he  is  to  blame.  And  indeed  it  would  probably 
be  generally  agreed  that  where  the  value  set  is  so  small  as 
to  virtually  relieve  the  company  from  liability,  such  a 
stipulation  should  be  set  aside  as  practically  the  same 
thing  as  a  limitation  of  liability  for  negligence.1  Where 
a  valuation  is  given  and  there  is  a  partial  loss  the  authori- 
ties are  divided.  According  to  some  cases  the  carrier 
must  pay  the  actual  loss  with  the  limitation  as  an  up 
limit.2  But  according  to  the  many  authorities  the  shipper 
can  recover  only  such  proportion  of  the  agreed  valuation 
as  the  partial  loss  bears  to  the  actual  value.3  The  decision 
of  this  issue  depends  ultimately  upon  whether  the  con- 
tract theory  or  the  estoppel  theory  is  held. 

1  See  for  this  general  doctrine  the 
language  in : 

Alabama. — Southern  Express  Co. 
v.  Owens,  146  Ala.  412,  41  So.  752, 
8  L.  R.  A.  (N.  S.)  369,  119  Am.  St. 
Rep.  41  (1906). 

Kentucky. — Baughman  v.  Louis- 
ville, E.  &  St.  L.  R.  R.  Co.,  94  Ky. 
150,  21  S.  W.  757  (1893). 

Massachusetts. — Phillips  v.  Earle, 
8  Pick.  182  (1829). 

Minnesota. — Douglas  Co.  v.  Min- 
nesota Transfer  Ry.  Co.,  62  Minn. 
288,  64  N.  W.  899,  30  L.  R.  A.  860 
(1-895). 

North  Carolina. — Everett  v.  Nor- 
folk &  S.  R.  R.  Co.,  138  N.  C.  68,  50 
S.  E.  557,  1  L.  R.  A.  (N.  S.)  985 
(1905). 

Tennesse e. — Railway  Co.  v. 
Wynn,  88  Tenn.  320,  14  S.  W.  311 
(1890). 

2  C alifor  ni  a. — Michalitschke 
Bros.  &  Co.  v.  Wells,  F.  &  Co.,  118 
Cal.  683,  50  Pac.  847  (1897). 

Massachusetts. — Brown  v.  Cunard 
S.  S.  Co  ,  147  Mass.  58,  16  N.  E.  717 
(1888). 


Montana. — Nelson  v.  Great 
Northern  Ry.  Co.,  72  Pac.  642,  28 
Mont.  297  (1903). 

3  United  States. — Hart  v.  Penn- 
sylvania R.  R.  Co.,  112  U.  S.  331, 
28  L.  ed.  717,  5  S.  Ct.  Rep.  151 
(1884). 

Indiana. — United  States  Express 
Co.  v.  Joyce,  36  Ind.  App.  1,  69  N. 
E.  1015  (1905). 

Minnesota. — O'Malley  v.  Great 
Northern  Ry.  Co.,  86  Minn.  380,  90 
N.  W.  974  (1902). 

Missouri. — Goodman  v.  Missouri, 
K.  &  T.  Ry.  Co.,  71  Mo.  App.  460 
(1897). 

Tennessee. — Starnes  v.  Railroad 
Co.,  91  Tenn.  516  (1892). 

Where  there  is  a  statute  prohibit- 
ing the  carrier  from  limiting  his  lia- 
bility there  is  apparently  a  tendency 
to  hold  the  restriction  of  liability  to 
a  certain  amount  in  violation  of  the 
statute,  with  the  result  that  the 
shipper  may  hold  the  carrier  liable 
for  the  full  amount  of  the  loss.  See 
Greenwald  v.  Weir,'  111  N.  Y.  Supp. 
235,  59  Misc.  Rep.  431  (1908). 
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§  1021.  Liability  limited  to  set  amount. 

Furthermore,  where  a  limitation  is  made  to  a  set 
amount  fixed  by  the  company  in  the  special  contract  for 
shipments  at  a  certain  rate,  the  patron  (having  the  alter- 
native to  ask  service  upon  a  common  law  basis)  is  bound 
by  the  stipulation,  even  in  case  of  the  carrier's  negligence. l 


But  if  the  shipper  in  order  to  get 
the  lower  rate  which  is  fixed  for  par- 
cels below  a  certain  value,  fraudu- 
lently fails  to  declare  the  value  of 
his  extraordinarily  costly  parcel  the 
contract  is  so  tainted  with  illegality 
that  he  cannot  sue  the  company  at 
all.  Ellison  v.  Adams  Express  Co., 
245  111.  410,  92  N.  E.  277  (1910). 

1  United  States. — Jennings  v. 
Smith,  106  Fed.  139,  45  C.  C.  A. 
249  (1901). 

Alabama. — Louisville  &  N.  R.  R. 
Co.  v.  Sherrod,  84  Ala.  178,  4  So.  29 
(1887). 

Arkansas. — St.  Louis,  I.  M.  &  S. 
Ry.  Co.  v.  Weakly,  50  Ark.  397,  8 
S.  W.  134,  7  Am.  St.  Rep.  104 
(1887). 

California. — Pierce  v.  Southern 
Pacific  Co.,  120  Cal.  156,  47  Pac. 
874,  52  Pac.  302,  40  L.  R.  A.  350 
(1898). 

Connecticut. — Coupland  v.Housa- 
tonic  R.  R.  Co.,  61  Conn.  531,  23 
Atl.  870,  15  L.  R.  A.  534  (1892). 

Georgia. — Georgia  Southern  &  F. 
Ry.  Co.  v.  Johnson,  121  Ga.  231,  48 
S.  E.  807  (1904). 

Indiana. — Adams  Express  Co.  v. 
Carnahan,  29  Ind.  App.  606,  63  N. 
E.  245,  94  Am.  St.  Rep.  279  (1902). 

Illinois. — Oppenheimer  v.  United 
States  Express  Co.,  69  111.  62  (1873). 

Kansas. — Pacific  Express  Co.  v. 
Foley,  46  Kan.  457,  26  Pac.  665,  12 
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L.  R.  A.  799,  26  Am.  St.  Rep.  107 
(1891). 

Maine. — Little  v.  Boston  &  M. 
R.  R.  Co.,  66  Me.  239  (1876). 

Massachusetts. — Squire  v.  New 
York  Central  R.  R.  Co.,  98  Mass. 
239,  93  Am.  Dec.  162  (1867). 

Minnesota. — Alair  v.  Northern 
Pacific  Ry.  Co.,  53  Minn.  160,  45 
N.  W.  1072,  19  L.  R.  A.  764  (1893). 

Missouri. — H  a  r  v  e  y  v.  Terre 
Haute  R.  R.  Co.,  74  Mo.  538  (1881). 

New  Hampshire. — Duntley  v. 
Boston  &  Maine  R.  R.  Co.,  66  N. 
H.  263,  20  Atl.  327,  9  L.  R.  A.  449, 
49  Am.  St.  Rep.  610  (1890). 

Rhode  Island. — Ballou  v.  Earle, 
17  R.  I.  441,  22  Atl.  1113,  14  L.  R. 
A.  433,  33  Am.  St.  Rep.  881  (1891). 

Tennessee. — Railway  Co.  v.  So- 
well,  90  Tenn.  17,  15  S.  W.  837 
(1890). 

South  Carolina. — Johnstone  v. 
Richmond  R.  R.  Co.,  39  S.  C.  55,  17 
S.  E.  512  (1892). 

Virginia. — Richmond  &  D.  Ry. 
Co.  v.  Payne,  86  Va.  481,  10  S.  E. 
749,  6  L.  R.  A.  849  (1890). 

West  Virginia. — Zouch  v.  Ches- 
apeake &  Ohio  Ry.  Co.,  36  W.  Va. 
524,  15  S.  E.  185,  17  L.  R.  A.  116 
(1892). 

Wisconsin. — Ullman  v.  Chicago 
&  N.  W.  Ry.  Co.,  112  Wis.  150,  88 
N.  W.  41,  56  L.  R.  A.  246,  88  Am. 
St.  Rep.  949  (1901). 
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In  the  leading  case  l  the  United  States  Supreme  court 
put  the  matter  upon  this  ground.  "The  subject-matter 
of  a  contract  may  be  valued,  or  the  damages  in  case  of  a 
breach  may  be  liquidated  in  advance.  In  the  present  case 
the  plaintiff  accepted  the  valuation  as  'just  and  reason- 
able.' The  bill  of  lading  did  not  contain  a  valuation  of 
all  animals  at  a  fixed  sum  for  each,  but  a  graduated  valua- 
tion according  to  the  nature  of  the  animal.  It  does  not 
appear  that  an  unreasonable  price  would  have  been 
charged  for  a  higher  valuation." 

§  1022.  Authorities  opposed  to  such  limitation. 

This  doctrine,  however,  is  not  followed  in  many  juris- 
dictions,2 the  general  doctrine  of  the  dissenting  cases 


1  Hart  v.  Pennsylvania  R.  R.  Co., 
112  U.  S.  331,  28  L.  ed.  717,  5  S.  Ct. 
151  (1884). 

In  many  of  these  cases  the  point 
is  made  that  the  amount  set  must 
not  be  outrageously  disproportion- 
ate to  the  actual  amount  at  risk  as 
the  carrier  sees  it.  See  particularly : 

Alabama. — Southern  Express  Co. 
v.  Owens,  146  Ala.  412,  41  So.  752, 
8  L.  R.  A.  (N.  S.)  369,  119  Am.  St. 
Rep.  41  (1906). 

Minnesota. — Douglas  Co.  v.  Min- 
nesota Transfer  Ry.  Co.,  62  Minn. 
288,  64  N.  W.  899,  30  L.  R.  A.  860 
(1895). 

And  see  the  stronger  language  in: 

Massachusetts. — Phillips  v.  Earle, 
8  Pick.  182  (1829). 

England. — Great  Western  Ry. 
Co.  v.  McCarthy,  12  App.  Gas.  182 
(1887). 

2  United  States. — Calderon  v.  At- 
las S.  S.  Co.,  170  U.  S.  272,  42  L. 
ed.  1033,  18  Sup.  Ct.  588  (1898); 
Eells  v.  St.  Louis,  K.  &  N.  W.  Ry. 
Co.,  52  Fed.  903  (1892). 


Colorado. — Overland  Mail  &  Ex- 
press Co.  v.  Carroll,  7  Colo.  43,  1 
Pac.  682  (1883). 

District  of  Columbia. — Gait  v. 
Adams  Express  Co.,  MacA.  &  M. 
124,  48  Am.  Rep.  742  (1879). 

Georgia. — Georgia  R.  R.  Co.  v. 
Gann,  68  Ga.  350  (1882). 

Illinois. — Chicago  &  N.  W.  Ry. 
Co.  v.  Chapman,  133  III.  96,  24  N. 
E.  417,  8  L.  R.  A.  508  (1890). 

Indiana. — Adams  Express  Co.  v. 
Harris,  120  Ind.  73,  21  N.  E.  340,  7 
L.  R.  A.  214,  16  Am.  St.  Rep.  315 
(1889). 

Iowa. — Solan  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  95  Iowa,  260,  63  N. 
W.  692,  28  L.  R.  A.  718,  58  Am.  St. 
Rep.  430,  aff'd  in  169  U.  S.  133,  42 
L.  ed.  688,  18  Sup.  Ct.  Rep.  289 
(1895). 

.Kansas.— St.  Louis  &  S.  F.  Ry. 
Co.  v.  Sherlock,  59  Kan.  23,  51  Pac. 
899  (1898). 

Kentucky. — Orndorff  v.  Adams 
Express  Co.,  3  Bush  (Ky.),  194,  96 
Am.  Dec.  207  (1867). 
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being  that  a  restriction  to  a  given  amount  of  liability  for 
negligence  is  in  effect  a  limitation  of  liability  in  case  of 
negligence.  It  is  quite  true  that  no  real  exception  to  the 
general  liability  to  use  due  care  can  be  permitted.  But 
provided  that  the  carrier  is  always  chargeable  in  a  sub- 
stantial amount  for  negligence,  that  may  well  be  enough  to 
keep  him  sufficiently  careful  in  the  conduct  of  the  service. 
The  point  is  granted  in  many  of  the  jurisdictions,1  that 
they  will  permit  the  limitation  to  stand  as  an  estoppel 
when  the  shipper  makes  a  statement  or  agreement  as  to 
the  value  of  the  property,  and  thereby  obtains  a  lower  rate 
or  causes  the  carrier  to  omit  precautions  which  would 
have  been  taken  if  the  true  value  of  the  property  had 
been  disclosed. 

§  1023.  Stipulation  for  notification  of  loss. 

In  view  of  the  general  principles  now  established,  the 
usual  stipulation  in  the  contract  of  carriage,  that  notice 
of  loss  must  be  given  to  the  carrier  within  a  reasonable 
time,  must  obviously  be  held  valid. 2  As  Mr.  Justice  Strong 

Louisiana. — Kember  v.  Southern  Allegheny  Ry.  Co.,  167  Pa.  St.  166, 

Express  Co.,  22  La.  Ann.  158,  2  Am.  31  Atl.  478  (1895). 

Rep.  719  (1870) .  Tennesse e—  Railway   Co.   v. 

Minnesota.— Moulton  v.  St.  Paul,  Wynn,  88  Tenn.  320,  14  S.  W.  311 

M.  &  M.  Ry.  Co.,  31  Minn.  85,  16  (1890). 

N.  W.  497,  47  Am.  Rep.  781  (1883).  Texas.— St.  Louis  S.  W.  Ry.  Co. 

1  Arkansas. — Southern  Express  of  Texas  v.  Mclntyre,  36  Tex.  Civ. 

Co.  v.  Hill,  (Ark.)  98  S.  W.  371  App.  399,  82  S.  W.  346  (1904). 

(1906).  Virginia.— Virginia  &  T.  R.  R. 

Mississippi. — Southern     Express  Co.  v.  Sayers,  26  Gratt.  328  (1875). 

Co.  v.  Seide,  67  Miss.  609  (1890).  West  Virginia.— Maslin  v.  Balti- 

North  Carolina.— Everett  v.  Rail-  more  &  O.  R.  R.  Co.,  14  W.  Va.  180, 

road  Co.,  138  N.  C.  68,  50  S.  E.  557,  35  Am.  Rep.  748  (1878). 

1  L.  R.  A.  (N.  S.)  985  (1905).  Wisconsin.— Ullman   v.   Chicago 

Ohio—  United  States  Express  Co.  &  N.  W.  Ry.  Co.,  112  Wis.  150,  88 

v.  Backman,  28  Ohio  St.  144  (1875).  N.  W.  41,  56  L.  R.  A.  246,  88  Am. 

Pennsylvania.— Grogan    &    Merz  St.  Rep.  949  (1901). 

v.  Adams  Express  Co.,  114  Pa.  St.  2  United  States. — Metropolitan 

523,  7  Atl.  134  (1886);  Ruppel  v.  Trust  Co.  of  New  York  v.  Toledo, 
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clearly  said  in  concluding  his  opinion  in  the  leading  case  1 
in  the  United  States  Supreme  court:  "Our  conclusion, 
then,  founded  upon  the  analogous  decisions  of  courts, 
as  well  as  upon  sound  reason,  is  that  the  express  agree- 
ment between  the  parties  averred  in  the  plea  was  a  reason- 
able one,  and  hence  that  it  was  not  against  the  policy  of 
the  law.  It  purported  to  relieve  the  defendants  from  no 
part  of  the  obligations  of  a  common  carrier.  They  were 
bound  to  the  same  diligence,  fidelity,  and  care  as  they 
would  have  been  required  to  exercise  if  no  such  agree- 
ment had  been  made.  All  that  the  stipulation  required 
was  that  the  shipper,  in  case  the  package  was  lost  or  dam- 


St.  L.  &  K.  C.  Ry.  Co.,  107  Fed. 
628  (1901). 

Arkansas. — St.  Louis  &  S.  F.  Ry. 
Co.  v.  Hurst,  67  Ark.  407,  55  S.  W. 
215  (1900). 

Georgia. — Southern  Ry.  Co.  v. 
Adams,  115  Ga.  705,  42  S.  E.  35 
(1902). 

Indiana. — United  States  Express 
Co.  v.  Harris,  51  Ind.  127  (1875). 

Illinois. — Baxter  v.  Louisville, 
N.,  A.  &  C.  Ry.  Co.,  165  111.  78,  45 
N.  E.  1003  (1897). 

Kansas.— Atchison,  T.  &  S.  F. 
Ry.  Co.  v.  Morris,  65  Kan.  532,  70 
Pac.  651  (1902);  Sprague  v.  Mis- 
souri Pacific  Ry.  Co.,  34  Kan.  347, 
8  Pac.  465  (1885). 

Massachusetts. — S  andford  v. 
Housatonic  R.  R.  Co.,  11  Gush. 
155  (1853). 

Mississippi. — Southern  Express 
Co.  v.  Hunnicutt,  54  Miss.  566,  28 
Am.  Rep.  385  (1877). 

Minnesota. — Armstrong  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  53  Minn. 
183,  54  N.  W.  1059  (1893). 

Missouri. — W  a  r  d    v.    Missouri 


Pacific  Ry.  Co.,  158  Mo.  226,  58  S. 
W.  28  (1900). 

New  York. — American  Grocery 
Co.  v.  Staten  Island  R.  T.  Ry.  Co., 
51  N.  Y.  Supp.  307,  23  Misc.  Rep. 
356  (1898). 

North  Dakota. — Hatch  v.  Minne- 
apolis, St.  P.  &  S.  S.  M.  Ry.  Co.,  15 
N.  D.  490,  107  N.  W.  1087  (1906). 

Ohio. — P ennsylvania  Co.  v. 
Shearer,  75  Ohio  St.  249,  79  N.  E. 
431,  116  Am.  St.  Rep.  730  (1906). 

Oklahoma. — St.  Louis  &  S.  F. 
Ry.  Co.  v.  Phillips,  17  Okla.  264,  87 
Pac.  470  (1906). 

Pennsylvania. — Pavitt  v.  Lehigh 
Valley  Ry.  Co.,  153  Pa.  St.  302,  25 
Atl.  1107  (1893). 

Texas.— McCarty  v.  Gulf,  C.  & 
S.  F.  Ry.  Co.,  79  Tex.  33,  15  S.  W. 
164  (1890). 

Utah. — Houtz  v.  Union  Pacific 
R.  R.  Co.,  33  Utah,  175,  93  Pae. 
439,  17  L.  R.  A.  (N.  S.)  628  (1908). 

England. — Simons  v.  Gt.  Western 
Ry.  Co.,  18  C.  B.  805  (1856),  three 
days. 

1  Express  Co.  v.  'Caldwell,  21 
Wall.  264,  22  L.  ed.  556  (1874). 
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aged,  should  assert  his  claim  in  season  to  enable  the  de- 
fendants to  ascertain  the  facts,  in  other  words,  that  he 
should  assert  it  within  ninety  days." 

§  1024.  Little  qualification  of  this  doctrine. 

There  are  but  few  cases  directly  to  the  contrary;  and 
that  any  exist  can  only  be  explained  by  the  inveterate 
prejudice  against  any  stipulations  affecting  the  common 
law  liability  of  public  carriers.1  Where  there  are  general 
statutes  against  limitation  of  liability  there  is  conflict  of 
authority,  as  will  be  seen  in  the  cases  subjoined,  as  to 
whether  this  sort  of  stipulation  can  be  said  to  be  a  real 
limitation.2  All  the  safeguards  that  the  law  throws  about 
any  modification  of  his  common  law  liabilities  by  a  com- 
mon carrier  apply  to  this  stipulation  as  to  any  other 
qualification.  A  special  contract  must  be  shown; 3  but 
the  acceptance  of  a  shipping  paper  containing  this  clause 
will  usually  be  enough.4  The  stipulation  will  govern  in 


1  Alabama. — Southern       Express 
Co.  v.  Caperton,  44  Ala.  101,  4  Am. 
Rep.  118  (1870),  perhaps  against  all 
limitations    thirty    days    held    too 
short.      But   see   Western   Ry.   of 
Alabama  v.  Little,  86  Ala.  159,  5  So. 
563  (1888). 

North  Carolina. — Capehart  v. 
Seaboard  &  Roanoke  R.  R.  Co.,  81 
N.  C.  438,  31  Am.  Rep.  505  (1879). 
But  see  Hinkle  v.  Southern  Ry. 
Co.,  126  N.  C.  932,  36  S.  E.  348,  78 
Am.  St.  Rep.  685  (1900). 

2  Some  cases  even  go  so  far  as  to 
hold  that  the  stipulation  is  valid 
although  there  is  a  statute  in  the 
jurisdiction  generally  prohibiting  a 
common    carrier    to    exempt    itself 
from  its  liability  as  such. 

Texas— Gulf,  C.  &  S.  F.  Ry.  Co. 
v.  Trawick,  68  Tex.  314,  4  S.  W. 
567,  2  Am.  St.  Rep.  494  (1887). 
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Virginia. — Liquid  Carbonic  Co. 
v.  Norfolk  &  W.  Ry.  Co.,  107  Va. 
323,  58  S.  E.  569,  13  L.  R.  A.  (N. 
S.)  753  (1907). 

But  this  is  apparently  against  the 
weight  of  authority. 

Iowa. — Grieve  v.  Illinois  Central 
R.  R.  Co.,  104  Iowa,  659,  74  N.  W. 
192  (1898). 

Kentucky. — B  r  o  w  n  v.  Illinois 
Central  R.  R.  Co.,  100  Ky.  525,  38 
S.  W.  862  (1897). 

Nebraska. — Cook  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.,  78  Neb.  64,  110 
N.  W.  718  (1907). 

Texas.— Missouri,  K.  &  T.  Ry. 
Co.  v.  Allen,  39  Tex.  Civ.  App.  23t>, 
87  S.  W.  168  (1905). 

s  Southern  Express  Co.  v.  Barnes, 
36  Ga.  532  (1867). 

4  Express  Co.  v.  Caldwell,  21 
Wall.  264,  22  L.  ed.  556  (1874). 
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cases  of  damage  done  by  negligence  as  well  as  in  those 
where  the  carrier  is  charged  as  an  insurer;  1  but  in  order 
to  cover  cases  of  negligence  the  stipulation  must  so  provide 
either  in  the  very  clause  or  by  fair  construction  of  the 
whole  instrument.2 

§  1025.  Similar  stipulations  in  telegraph  blanks. 

There  has  been  much  litigation  concerning  the  validity 
of  the  usual  stipulation  in  telegraph  blanks  requiring  the 
party  aggrieved  by  the  fault  of  the  company  to  file  his 
claim  within  a  relatively  short  time.  According  to  the 
great  weight  of  authority  such  a  stipulation  is  held  valid.3 
But  the  qualification  is  sometimes  made  that  the  stipula- 
tion will  not  be  enforced  where  it  would  be  unreasonable 
to  do  so.4  This  qualification  is  particularly  plain  where 


1  Houtz  v.  Union  Pacific  R.  R. 
Co.,  33  Utah,  175,  93  Pac.  439,  17 
L.  R.  A.  (N.  S.)628  (1908). 

-  Isham  v.  Erie  Ry.  Co.,  112  App. 
Div.  612,  98  N.  Y.  Supp.  609  (1906), 
aff'd  in  191  N.  Y.  547,  85  N.  E.  1111 
(1908). 

3  Arkansas. — W  e  s  t  e  r  n  Union 
Telegraph  Co.  v.  Cobbs,  47  Ark. 
344,  1  S.  W.  558,  58  Am.  Rep.  756 
(1886). 

Colorado. — Western  Union  Tele- 
graph Co.  v.  Dunfield,  11  Colo.  335, 
18  Pac.  34  (1888). 

Illinois. — Western  Union  Tele- 
graph Co.  v.  Beck,  58  111.  App.  564 
(1895). 

Indiana. — Western  Union  Tele- 
graph Co.  v.  Jones,  95  Ind.  228, 
48  Am.  Rep.  713  (1883). 

Iowa. — Albers  v.  Western  Union 
Tel.  Co.,  98  Iowa,  51,  60  N.  W. 
1040  (1896). 

Kansas. — Russell  v.  Western  Un- 
ion Telegraph  Co.,  57  Kan.  230,  45 
Pac.  598  (1896). 


Missouri. — Massengale  v.  West- 
ern Union  Telegraph  Co.,  17  Mo. 
App.  257  (1885). 

Nebraska. — Pacific  Tel.  Co.  v. 
Underwood,  37  Neb.  315,  55  N.  W. 
1057,  40  Am.  St.  Rep.  490  (1893). 

New  York. — Young  v.  Western 
Union  Telegraph  Co.,  34  N.  Y. 
Super  Ct.  390  (1872). 

Pennsylvania. — Wolf  v.  Western 
Union  Telegraph  Co.,  62  Pa.  St.  83, 
1  Am.  Rep.  387  (1869). 

Tennessee. — Western  Union  Tele- 
graph Co.  v.  Courtney,  113  Tenn. 
482,  82  S.  W.  484  (1904). 

Texas. — Western  Union  Tele- 
graph Co.  v.  Rains,  63  Tex.  27  (1885). 

Wisconsin. — Heimann  v.  Western 
Union  Telegraph  Co.,  57  Wis.  562, 
16  N.  W.  32  (1883). 

4  North  Carolina. — Sherrell  v. 
Western  Union  Telegraph  Co.,  109 
N.  C.  527,  14  S.  E.  94  (1891). 

Virginia. — Western  Union  Tele- 
graph Co.  v.  Reynolds,  77  Va.  173, 
46  Am.  Rep.  715  (1883). 
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the  message  never  was  sent,  as  it  will  then  often  take  a 
considerable  time  for  this  fact  to  transpire.1  And  there 
may  be  other  cases  where  it  will  be  so  impracticable  for 
the  party  aggrieved  to  comply  with  the  stipulation  that 
it  would  be  outrageous  to  enforce  it.2  There  are  some 
jurisdictions  which  consider  this  stipulation  so  against 
public  policy  as  to  be  absolutely  void.3  Moreover  there 
are  statutory  provisions  in  some  States  which  are  held 
to  make  it  impossible  for  a  telegraph  company  to  stipulate 
in  any  way  against  full  common  law  liability  for  negli- 
gence.4 In  certain  jurisdictions  this  stipulation  is  held 
valid  in  the  case  of  night  messages,  the  idea  being  that 
such  service  is  offered  as  an  alternative  to  the  regular 
service.5  It  might  be  added  that  where  this  stipulation 
is  respected,  beginning  a  suit  within  the  time  limited  is 
generally  held  to  be  a  sufficient  compliance  with  it.6 


1  Alabama. — Western  Union  Tele- 
graph Co.  v.  Way,  83  Ala.  542,  118 
Ind.  248,  20  N.  E.  222  (1887). 

Indiana. — Western  Union  Tele- 
graph Co.  v.  Yopst,  118  Ind.  248, 
20  N.  E.  222,  3  L.  R.  A.  224 
(1889). 

2  Georgia. — Western  Union  Tele- 
graph Co.  v.  Hines,  96  Ga.  688,  51 
Am.  St.  Rep.  159  (1895). 

Iowa. — Wells  v.  Western  Union 
Telegraph  Co.  (Iowa),  123  N.  W. 
371,  24  L.  R.  A.  (N.  S.)  1045 
(1909). 

3  United  States. — J ohnston  v. 
Western  Union  Telegraph  Co.,  33 
Fed.  Rep.  362  (1887). 

Kentucky. — Smith  v.  Western 
Union  Telegraph  Co.,  83  Ky.  104,  4 
Am.  St.  Rep.  126  (1885). 

Maine. — Ayer  v.  Western  Union 
Telegraph  Co.,  79  Me.  493,  10  Atl. 
495,  1  Am.  St.  Rep.  353  (1887). 
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New  Mexico. — Western  Union 
Telegraph  Co.  v.  Longwill,  5  New 
Mex.  308,  21  Pac.  339  (1889). 

4  Arkansa  s. — Western    Union 
Telegraph  Co.  v.  Cobbs,  47  Ark. 
344,  1  S.  W.  558,  58  Am.  Rep.  756 
(1886). 

Indiana. — Western  Union  Tele- 
graph Co.  v.  McKibben,  114  Ind. 
511,  14  N.  E.  894  (1887). 

5  United  Stales. — Jones  v.  West- 
ern Union  Telegraph  Co.,  18  Fed. 
717  (1883). 

Minnesota. — Cole  v.  Western  Un- 
ion Telegraph  Co.,  33  Minn.  227, 
22  N.  W.  385  (1885). 

8  Alabama. — Western  Union  Tele- 
graph Co.  v.  Henderson,  89  Ala. 
510,  7  So.  419,  18  Am.  St.  Rep.  148 
(1889). 

North  Carolina. — S  h  e  r  r  e  1 1  v. 
Western  Union  Telegraph  Co.,  109 
N.  C.  527,  14  S.  E.  94  (1891). 
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§  1026.  What  time  is  reasonable. 

By  the  accepted  doctrine,  reasonable  tune  for  such 
notice  must  be  given.  Thus  sixty  days  1  or  thirty  days  2 
is  usually  held  reasonable.  On  the  other  hand  if  an  un- 
reasonably short  time  is  fixed,  as  that  immediate  complaint 
shall  be  made,  the  stipulation  will  generally  be  considered 
unreasonable.  In  some  cases  it  has  been  decided  that 
thirty  days,3  or  even  sixty  days,4  may  not  be  enough  to 
provide;  but  unless  abnormal  circumstances  appear  these 


1  Alabama. — Harris    v.    Western 
Union  Telegraph  Co.,  121  Ala.  519, 

25  So.  910,   77  Am.  St.  Rep.  70 
(1898). 

Arkansas. — Western  Union  Tele- 
graph Co.  v.  Dougherty,  54  Ark. 
221,  15  S.  W.  468,  11  L.  R.  A.  102, 

26  Am.  St.  Rep.  33  (1891). 
Georgia. — Hill  v.  Western  Union 

Telegraph  Co.,  85  Ga.  425,  11  S.  E. 
874,  21  Am.  St.  Rep.  166  (1890). 

Indiana. — Western  Union  Tele- 
graph Co.  v.  Meredith,  95  Ind.  93 
(1883). 

Iowa. — Albers  v.  Western  Union 
Telegraph  Co.,  98  Iowa,  51,  66  N. 
W.  1040  (1896). 

North  Carolina. — Sherrill  v.  West- 
ern Union  Telegraph  Co.,  109  N.  C. 
527,  14  S.  E.  94  (1891). 

Pennsylvania. — Wolf  v.  Western 
Union  Telegraph  Co.,  62  Pa.  St.  83, 
1  Am.  Rep.  387  (1869). 

South  Dakota. — Kirby  v.  Western 
Union  Telegraph  Co.,  7  S.  D.  623, 
65  N.  W.  37,  30  L.  R.  A.  612  (1895). 

Texas. — Western  Union  Tele- 
graph Co.  v.  Phillips  (Tex.  Civ. 
App.),  30  S.  W.  494  (1893). 

2  Colorado. — Western  Union  Tele- 
graph Co.  v.  Dunfield,  11  Colo.  335, 
18  Pac.  34  (1888). 


Minnesota. — Armstrong  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  53  Minn. 
183,  54  N.  W.  1059  (1893). 

Texas. — Western  Union  Tele- 
graph Co.  v.  Culberson,  79  Tex.  65, 
15  S.  W.  219  (1890). 

Virginia. — Liquid  Carbonic  Co. 
v.  Norfolk  &  W.  Ry.  Co.,  107  Va. 
323,  58  S.  E.  569,  13  L.  R.  A.  (N. 
S.)  753  (1907). 

3  See: 

United  States. — Pacific  Coast  S.  S. 
Co.  v.  Bancroft-Whitney  Co.,  94 
Fed.  180,  36  C.  C.  A.  135  (1899). 

Alabama. — Southern  Express  Co. 
v.  Caperton,  44  Ala.  101,  4  Am.  Rep. 
118  (1870). 

Arkansas. — Western  Union  Tele- 
graph Co.  v.  Cobbs,  47  Ark.  344,  1 
S.  W.  558,  58  Am.  Rep.  756 
(1886). 

North  Carolina.  —  Capehart  v. 
Seaboard  &  R.  R.  R.  Co.,  81  N.  C. 
438,  31  Am.  Rep.  505  (1879). 

4  See  further: 

Kentucky. — Davis  v.  Western 
Union  Telegraph  Co.,  107  Ky.  527, 
54  S.  W.  849,  92  Am.  St.  Rep.  371 
(1900). 

Nebraska. — Pacific  Tel.  Co.  v. 
Underwood,  37  Neb.  315,  55  N.  W. 
1057,  40  Am.  St.  Rep.  490  (1893). 
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cases  cannot  be  supported.  The  conflict  of  authority  in 
one  class  of  cases  deserves  notice.  It  is  a  usual  stipulation 
for  a  railroad  to  make  in  the  bill  of  lading  under  which 
live  stock  is  shipped,  that  the  consignee  shall  make  his 
complaint  before  taking  the  stock  away.  In  some  cases 
this  is  held  unreasonable;  and  so  it  may  seem,  particularly 
in  the  case  where  the  effects  of  the  injury  cannot  be  known 
for  some  time. l  But  other  cases  consider  even  this  extreme 
stipulation  justified,  as  necessary  for  the  protection  of 
the  railroad;  and  the  further  clause  which  is  usually  found 
that  the  claim  must  be  made  before  the  consignment  is 
mixed  with  other  stock  is  apparently  reasonable.2  In 
all  the  cases  under  this  topic  the  reasonableness  of  the 
stipulation  is  the  problem.3  The  reasonableness  of  the 
time  stipulated  for  is  determined  by  the  usual  circum- 
stances of  the  case.  As  will  be  seen  in  the  cases  cited, 
weight  will  be  attached  to  various  circumstances,  such 
as — the  distance  of  the  transportation  contracted  for, 
whether  the  shipper  is  to  accompany  the  shipment,  what 
time  must  naturally  elapse  before  the  owner  will  learn 

1  United  States. — Ormsby  v.  Un-          Iowa. — Hudson  &  Co.  v.  North- 
ion  Pacific  Ry.  Co.,  2  MacCrary,  48       ern  Pacific  Ry.  Co.,  92  Iowa,  231, 
(1880).  60  N.  W.  608,  54  Am.  St.  Rep.  550 

Illinois— Wabash  R.  R.  Co.  v.  (1894). 

Thomas,  222  111.  337,  78  N.  E.  777,  Missouri.— Smith  v.  Chicago,  R. 

7  L.  R.  A.  (N.  S.)  1041  (1906).  I.  &  P.  Ry.  Co.,  112  Mo.  App.  610, 

Ohio.— Baltimore  &  O.  R.  R.  Co.  87  S.  W.  9  (1905). 

v.  Hubbard,  72  Ohio  St.  302,  74  N.  3  United  States.— Express  Co.  v. 

E.  214  (1905),  five  days  too  short  to  Caldwell,  21  Wall.  264,  22  L.  ed. 

determine  injury  to  live  stock.  556  (1874). 

Tennessee. — Smitha  v.  Louisville  Illinois. — Chicago,  C.,  C.  &  St. 

&  N.  Ry.  Co.,  86  Tenn.  198,  6  S.  W.  L.  Ry.  Co.  v.  Bozarth,  91  111.  App. 

209  (1887).  68  (1900). 

2  Arkansas. — Kansas  &  A.  V.  Ry.  Missouri. — Thompson  v.  Chicago 
Co.  v.  Ayres,  63  Ark.  331,  38  S.  W.  &  Alton  R.  R.  Co.,  22  Mo.  App.  321 
515  (1897).  (1886). 

Illinois. — Baxter  v.  Louisville,  N.  North  Carolina. — Wood  v.  South- 
A.  &  C.  Ry.  Co.,  165  111.  78,  45  N.  E.  ern  Ry.  Co.,  118  N.  C.  1056,  24  S.  E. 
1003  (1897).  704  (1896). 
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of  his  loss,  whether  the  damage  would  make  itself  apparent 
at  once,  whether  sufficient  directions  are  given  as  to  the 
making  of  the  complaint,  and  whether  a  claim  agent  is 
accessible.1 

1  Alabama. — Western  Ry.  Co.  v.  Tennessee. — Glenn     &     Sons    v. 

Harwell,   91   Ala.   340,   8  So.   649  Southern    Express    Co.,    86   Tenn. 

(1890).  594,  8  S.  W.  152  (1888). 

Indiana. — Adama    Exp.    Co.    v.  Texas. — St.  Louis,  A.  &  T.  Ry. 

Reagan,   29  Ind.  21,  92  Am.  Dec.  Co.  v.  Turner,   1  Tex.  Civ.  App. 

332  (1867).  625,  20  S.  W.  1008  (1892). 

New  York. — Ghormley  v.  Dins- 
more,  19  Jones  &  S.  196  (1885). 
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CHAPTER  XXX 

END   OF  THE  UNDERTAKING 

§  1030.  When  the  undertaking  is  completed. 

Topic  A .  How  Long  Service  Continues 
§  1031.  Interruption  in  transit. 

1032.  Temporary  absence  from  an  inn. 

1033.  Transfer  to  connecting  service. 

1034.  End  of  innkeeper's  liability  as  such. 

1035.  Termination  of  the  carrier's  liability  as  such. 

1036.  End  of  transportation. 

1037.  Reasonable  time  for  removal. 

1038.  Whether  notification  is  necessary. 

Topic  B.  How  the  Service  Is  Terminated 
§  1039.  Extent  of  obligation  to  deliver. 

1040.  Delivery  by  express  companies. 

1041.  Delivery  by  telegraph  companies. 

1042.  Delivery  of  goods  by  railroad  companies. 

1043.  Delivery  of  bulky  freight. 

1044.  Setting  down  passengers. 

Topic  C.  Whether  Delivery  Is  Properly  Made 

§  1045.  Performance  according  to  instructions. 

1046.  Legal  excuse  for  withholding  delivery. 

1047.  Delivery  to  true  owner. 

1048.  Delivery  to  wrong  person. 

1049.  Delivery  to  the  designated  person. 

1050.  Demurrage  charges. 

1051.  Full  completion  of  performance. 

§  1030.  When  the  undertaking  is  completed. 
As  has  been  sufficiently  shown  in  a  former  chapter,  the 
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carrier  and  the  innkeeper  are  subject  to  an  extraordinary 
liability  in  respect  to  the  goods  intrusted  to  them,  although 
strangely  enough  not  as  to  the  persons  in  their  care.  This 
extraordinary  liability,  which  makes  them  practically  in- 
surers, continues,  however,  only  so  long  as  the  public  serv- 
ice that  they  have  undertaken  is  being  performed ;  and  as 
will  be  seen  presently,  the  obligation  they  are  thereafter 
under  is  simply  the  obligation  to  exercise  due  care.  As 
there  is  this  great  difference  in  the  liability,  the  cases 
upon  it  are  so  numerous  that  even  to  deal  with  them  briefly 
requires  some  space.  The  subject  has  its  general  interest 
because  here  is  a  case  where  the  extent  of  the  undertaking 
assumed  in  the  provision  of  a  public  service  is  minutely 
measured,  for  the  special  liability  attaches  only  so  long 
as  this  public  service  is  being  performed.  Aside  from 
this  particular  problem  there  is  the  general  problem  of 
the  proper  termination  of  all  liability  by  completed  per- 
formance. This  is  to  a  large  extent  a  question  of  the  full 
scope  of  the  particular  undertaking,  which  would  involve 
detailed  description  of  the  usual  course  of  each  particular 
business  if  it  were  to  be  treated  in  detail. 

Topic  A.  How  Long  Service  Continues 

§  1031.  Interruption  in  transit. 

The  undertaking  of  the  carrier  is  to  transport.  His 
special  liability,  therefore,  should  be  confined  to  the  time 
of  transportation.  It  has  already  been  sufficiently  dis- 
cussed when  this  transportation  may  have  been  said  to 
have  begun.  It  will  be  seen  very  soon  when  this  trans- 
portation may  be  said  to  have  been  ended.  And  by  the 
usual  rule  all  that  goes  on  between  these  two  extremes  is 
held  to  be  during  transit.1  If  the  carrier  stops  the  trans- 

1  The  transit  continues  while  the      Merl,  134  Ind.  609,  33  N.  E.  1014 
passenger  is  upon  a  transfer  car.       (1893). 
Citizens'  St.  R.  R.  Co.  of  Ind.  v.          By  temporarily  alighting  from  a 
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portation  for  his  own  convenience,  from  time  to  time, 
transit  is  still  considered  as  continued.  Even  if  there  is 
an  interruption  in  the  transit  which  is  unvoidable,  the 
carrier  is  still  held  strictly  accountable  as  such  for  loss  of 
the  goods.1 

§  1032.  Temporary  absence  from  an  inn. 

The  time  from  which  an  innkeeper  comes  under  excep- 
tional liability  for  the  goods  of  his  guest  has  already  been 
defined;  and  the  time  when  he  ceases  to  be  under  that 
liability  will  soon  be  fixed.  Between  these  two  times  one 
may  certainly  hold  the  host  liable  for  goods  left  in  the 
inn,  while  he  is  absent  about  his  business  in  the  neighbor- 
hood. There  are  a  variety  of  cases  holding  that  a  tem- 
porary absence  of  the  guest  of  a  considerable  length  does 
not  terminate  the  relationship.2  But  the  law  is  rather 


crowded  car  to  permit  another  pas- 
senger to  conveniently  get  off  one 
does  not  cease  to  be  a  passenger. 
Tompkins  v.  Boston  Elevated  Ry. 
Co.,  201  Mass.  114,  87  N.  E.  488,  20 
L.  R.  A.  (N.  S.)  1063,  131  Am.  St. 
Rep.  392  (1909). 

A  temporary  departure  by  a  pas- 
senger from  the  train  for  any  good 
or  reasonable  cause,  without  intent 
to  abandon  transportation  does 
not  end  the  relation  of  carrier  and 
passenger.  Austin  v.  St.  Louis  &  S. 
F.  Ry.  Co.  (Mo.  App.),  130  S.  W. 
385  (1910). 

For  example,  if  a  passenger  steps 
off  at  a  station  before  reaching  his 
destination  intending  to  return  to 
the  train,  he  does  not  lose  his  rights 
as  a  passenger.  Parsons  v.  New 
York  Central  &  H.  R.  R.  R.  Co., 
113  N.  Y.  355,  21  N.  E.  145,  10  Am. 
St.  Rep.  450  (1889). 

1  The  same  law  prevails  if  the 
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goods  are  stopped  in  transit  for  any 
reason  whether  excusable  or  not. 
Fenner  v.  Buffalo  &  S.  L.  R.  R.  Co., 
44  N.  Y.  505,  4  Am.  Rep.  709 
(1871). 

And  so  it  is  even  if  the  goods  are 
warehoused  in  transit.  Mason  v. 
Grand  Trunk  Ry.  Co.,  37  Upp.  Can. 
Q.  B.  163  (1875). 

2  Colorado. — Brown  Hotel  Co.  v. 
Burckhardt,  13  Col.  App.  59,  56 
Pac.  188  (1899). 

Iowa. — Hayes  v.  Turner,  23  la. 
214  (1867). 

New  York. — McDonald  v.  Edger- 
ton,  5  Barb.  (N.  Y.)  560  (1849). 

Tennessee. — Whitemore  v.  Har- 
oldson,  2  Lea  (Tenn.),  312  (1879). 

Vermont. — McDaniels  v.  Robin- 
son, 26  Vt.  316,  62  Am.  Dec.  574 
(1854). 

England.— Allen  v.  Smith,  12  C. 
B.  (N.  S.)  638,  31  L.  J.  C.  P.  306,  9 
Jur.  (N.  S.)  230,  6  L.  T.  459,  10  W. 
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strict  upon  this  matter,  requiring  that  the  absence  must 
be  really  temporary  with  an  intent  to  return  known  to 
the  innkeeper  within  a  definite  and  reasonable  time.1 
And,  of  course,  since  the  relationship  continues,  the  lia- 
bility to  compensate  the  innkeeper  must  be  understood 
to  continue  during  the  absence. 

§  1033.  Transfer  to  connecting  service. 

Where  the  carriage  involves  the  services  of  several  car- 
riers, the  transit  is  considered  to  proceed  without  in- 
terruption. Of  course,  if  the  arrangement  is  found  to 
be  that  the  original  carrier  undertakes  a  through  transit, 
there  will  be  one  transit,  and  the  initial  carrier  will  be 
responsible  for  the  goods  during  the  entire  journey.2  The 


R.  646,  affirmed,  9  Jur.  (N.  S.)  1284, 
11  W.  R.  440  (Eng.,  1862). 

1  Alabama. — Glenn  v.  Jackson,  93 
Ala.  342,  9  So.  259,  12  L.  R.  A.  382 
(1890). 

Florida—  O'Brien  v.  Vaill,  22  Fla. 
627,  1  So.  137,  1  Am.  St.  Rep.  219 
(1886). 

Mississippi. — Miller  v.  Peebles, 
60  Miss.  819,  45  Am.  Rep.  423 
(1883). 

New  York. — W intermute  v. 
Clarke,  5  Sandf.  (N.  Y.)  242 
(1851). 

Tennessee. — Whitemore  v.  Har- 
oldson,  2"  Lea  (Tenn.),  312 
(1879). 

Vermont. — McDaniels  v.  Robin- 
son, 28  Vt.  387,  67  Am.  Dec.  720 
(1856). 

2  United    States. — Central    Trust 
Co.  of  N.  Y.  v.  Wabash,  St.  L.  &  P. 
Ry.  Co.,  31  Fed.  247  (1887). 

Alabama. — Mobile  &  Girard  R. 
R.  Co.  v.  Copeland,  63  Ala.  219 
(1879). 


Connecticut. — Hood  v.  New  York 
&  H.  R.  R.  R.  Co.,  22  Conn.  1 
(1852). 

Georgia. — Falvey  v.  Georgia  R. 
R.  Co.,  76  Ga.  597,  2  Am.  St.  Rep. 
58  (1886). 

Illinois. — Illinois  Cent.  R.  R.  Co. 
v.  Frankenberg,  54  111.  88,  5  Am. 
Rep.  92  (1870). 

Maine. — Skinner  v.  Hall,  60 
Maine,  477  (1872). 

Minnesota. — Leo  v.  St.  Paul,  M. 
&  M.  Ry.  Co.,  30  Minn.  438,  15  N. 
W.  872  (1883). 

Mississippi,— Mobile  &  Ohio  R. 
R.  Co.  v.  Tupelo  Furniture  Mfg. 
Co.,  67  Miss.  35,  7  So.  279,  19  Am. 
St.  Rep.  262  (1889).. 

Nebraska. — Richardson  v.  Hal- 
stead,  44  Neb.  606,  62  N.  W.  1077 
(1895). 

North  Carolina. — Knott  v.  Ra- 
leigh &  Gaston  R.  R.  Co.,  98  N.  C. 
73,  3  S.  E.  735,  2  Am.  St.  Rep.  321 
(1887). 

Tennessee. — Louisville    &    Nash- 
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policy  of  the  law  is  that  some  one  should  be  liable  as  a 
common  carrier  from  the  beginning  of  the  connecting 
service  to  its  end.  And  in  the  more  usual  case  of  connect- 
ing carriage  a  prior  carrier  is  not  relieved  of  responsibility 
until  the  subsequent  carrier  has  received  the  goods.1  By 
the  accepted  law  this  liability  of  a  first  carrier  continues 
until  the  first  carrier  has  deposited  the  goods  where  the 
second  carrier  receives  them,  and  given  notice,  as  would 
generally  be  requisite,  to  the  succeeding  carrier  that  the 
goods  were  there  awaiting  his  transportation,2  together 
with  the  necessary  instructions  for  forwarding  the  goods.3 
If,  however,  the  second  carrier  finally  refuses  the  goods, 


ville  R.  R.  Co.  v.  Campbell  et  al.,  7 
Heisk.  253  (1872). 

Wisconsin. — Laughlin  v.  Chicago 
&  N.  Ry.  Co.,  28  Wis.  204,  9  Am. 
Rep.  493  (1871). 

1  Alabama. — Mount  Vernon  Co. 
v.  Alabama  Gt.  S.  R.  R.  Co.,  92 
Ala.  296,  8  So.  687  (1890). 

Connecticut. — Palmer  v.  Chicago, 
B.  &  Q.  R.  R.  Co.,  56  Conn.  137,  13 
Atl.  818  (1888). 

Georgia. — Wallace  v.  Rosenthal, 
40  Ga.  419  (1869). 

Illinois. — Illinois  Central  R.  R. 
Co.  v.  Mitchell,  68  111.  471,  18  Am. 
Rep.  564  (1873). 

Michigan. — Moore  v.  Michigan 
Central  R.  R.  Co.,  3  Mich.  23 
(1853). 

South  Carolina. — M  i  1 1  e  r  Bros, 
v.  Railway  Co.,  33  S.  C.  359 
(1890). 

Tennessee. — I  nsurance  Co.  v. 
Railroad  Co.,  8  Baxt.  268  (1874). 

West  Virginia. — Lewis  v.  Chesa- 
peake &  Ohio  Ry.  Co.,  47  W.  Va. 
656,  35  S.  E.  908,  81  Am.  St.  Rep. 
816  (1900). 

Wisconsin. — Hooper   v.    Chicago 
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&  N.  Ry.  Co.,  27  Wis.  81,  9  Am. 
Rep.  439  (1870). 

2  United  States. — Myrick  v.  Mich- 
igan Cent.  R.  R.  Co.,  9  Biss.  44 
(1879). 

California. — C  o  1  f  a  x  Mountain 
Fruit  Co.  v.  Southern  Pac.  Ry.  Co., 
118  Cal.  648,  46  Pac.  668  (1896),  50 
Pac.  775,  40  L.  R.  A.  78  (1897). 

Connecticut. — Palmer  v.  Chicago, 
B.  &  Q.  R.  R.  Co.,  56  Conn.  137,  13 
Atl.  818  (1888). 

Kentucky. — Louisville,  St.  L.  & 
T.  Ry.  Co.  y.  Bourne  &  Embry,  16 
Ky.  L.  Rep.  825, 29  S.  W.  975  (1895). 

Michigan. — Rickerson  Roller 
Mill  Co.  v.  Grand  Rapids  &  I.  R.  R. 
Co.,  67  Mich.  110,  34  N.  W.  269 
(1887). 

Missouri. — Dunn  v.  Hannibal  & 
St.  J.  R.  R.  Co.,  68  Mo.  268  (1878). 

New  York. — Sprague  v.  New 
York  Cent.  R.  R.  Co.,  52  N.  Y.  637 
(1873). 

3  Illinois. — Michigan  S.  &  N.  I. 
R.  R.  Co.  v.  Day,  20  111.  375,  71  Am. 
Dec.  278  (1858). 

Michigan. — Hutchings  v.  Ladd, 
16  Mich.  493  (1868). 
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the  first  carrier  has  performed  its  duty  as  such.  But  there 
rests  upon  it  in  this  case,  as  in  many  other  cases  of  unex- 
pected interruption,  the  duty  to  store  x  the  goods  refused 
and  notify  the  consignor  of  the  situation.2 

§  1034.  End  of  innkeeper's  liability  as  such. 

After  a  guest  pays  his  bill  and  departs,  the  innkeeper 
continues  liable  as  such  during  a  reasonable  time  for  bag- 


New  York. — Sherman  v.  Hudson 
River  R.R.Co.64  N.  Y.  254  (1876). 

Ohio.— Little  Miami  R.  R.  Co.  v. 
Washburn,  22  Ohio  St.  324  (1872). 

Pennsylvania.  —  Forsythe  v. 
Walker,  9  Pa.  St.  148  (1848). 

Tennessee. — R  a  i  1  r  o  a  d  Co.  v. 
Southern  Seating  &  Cabinet  Co., 
104  Tenn.  568,  58  S.  W.  303,  50  L. 
R.  A.  729  (1900). 

Texas.— Fort  Worth  &  D.  C. 
Ry.  Co.  v.  Masterson,  95  Tex.  262, 
66  S.  W.  833  (1902). 

1  United  States. — Buston  v.  Penn- 
sylvania Ry.  Co.,  119  Fed.  808,  56 
C.  C.  A.  320  (1903). 

Alabama. — Louisville  &  N.  R.  R. 
Co.  v.  Duncan  &  Orr,  137  Ala.  446, 
34  So.  988  (1902). 

Louisiana. — Dalzell  v.  Steamboat 
Saxon,  10  La.  Ann.  280  (1855). 

Maryland. — Baltimore  &  Ohio  R. 
R.  Co.  v.  Schumacher,  29  Md.  168, 
96  Am.  Dec.  510(1868). 

Minnesota. — Wehmann  v.  Minne- 
apolis, St.  P.  &  S.  Ste.  M.  Ry.  Co., 

58  Minn.  22,  59  N.  W.  546  (1894). 
New  York. — Rawson  v.  Holland, 

59  N.  Y.  611,   17  Am.  Rep.  394 
(1875). 

Tennessee. — Bird  v.  Railroad  Co., 
99  Tenn.  719,  42  S.  W.  451,  63  Am. 
St.  Rep.  856  (1897). 

Wisconsin. — Wood  v.  Milwaukee 


&  St.  P.  Ry.  Co.,  27  Wis.  541,  9  Am. 
Rep.  465  (1871). 

2  United  States. — In  re  Peterson, 
21  Fed.  885  (1884). 

Kentucky. — Louisville  &  N.  R.  R. 
Co.  v.  F.  &  D.  Live  Stock  Commis- 
sion Firm,  21  Ky.  L.  Rep.  708,  52 
S.  W.  972  (1899). 

Maine. — Fisher  v.  Boston  & 
Maine  R.  R.  Co.,  99  Me.  338,  59 
Atl.  532,  68  L.  R.  A.  390,  105  Am. 
St.  Rep.  283  (1904). 

Missouri. — Cramer  v.  American 
M.  U.  Express  Co.  &  'Merchants' 
Dispatch  Co.,  56  Mo.  524  (1874). 

New  York. — Johnson  v.  New 
York  Central  R.  R.  Co.,  33  N.  Y. 
610,  88  Am.  Dec.  416  (1865). 

A  stipulation  in  the  contract  that 
.the  carrier  is  not  to  be  liable  after 
the  property  is  ready  for  delivery 
to  the  next  carrier  or  to  the  con- 
signee does  not  relieve  the  carrier 
from  liability  for  goods  withheld  in 
transit  and  injured  by  its  negligence 
as  aforesaid.  Isham  v.  Erie  R.  R. 
Co.,  112  N.  Y.  App.  Div.  612,  98  N. 
Y.  Supp.  609  (1906). 

A  car  is  delivered  to  the  connect- 
ing carrier  when  it  is  placed  on  its 
transfer  track,  and  it  is  notified  of 
that  fact.  McMillan  v.  Chicago, 
R.  I.  &  O.  Ry.  Co.  (Iowa),  124  N. 
W.  1069  (1910). 
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gage  left  in  his  charge.1  So,  after  the  bill  had  been  paid 
and  while  the  guest's  horse  was  being  harnessed  in  order 
that  he  might  drive  away,  the  innkeeper  continued  liable 
as  such  for  the  safety  of  the  horse.2  Where  a  traveler 
was  told  he  could  have  a  room  only  until  an  expected 
guest  who  had  engaged  it  should  arrive,  and  on  these 
terms  he  took  the  room  and  put  his  goods  in  it,  and  when 
the  expected  guest  arrived  the  innkeeper's  servants  put 
the  goods  in  the  corridor,  where  they  were  lost,  it  was  held 
that  the  innkeeper's  liability  continued  after  the  goods 
had  been  placed  in  the  corridor.3  And  where  the  inn- 
keeper undertook  to  deliver  the  baggage  at  a  steamboat 
or  at  a  railroad  station,  the  innkeeper's  liability  was  held 
to  continue  until  it  was  so  delivered.4 

§  1035.  Termination  of  the  carrier's  liability  as  such. 

There  is  irreconcilable  conflict  among  the  authorities 
upon  the  question  as  to  when  the  special  liability  of  the 
common  carrier  comes  to  its  end.  Upon  abstract  princi- 
ples it  should  end  when  the  transportation  undertaken 
may  properly  be  said  to  have  been  completed;  but. there 
are  no  less  than  four  principal  theories  as  to  the  termina- 
tion of  the  special  liability,  viz.:  (1)  In  some  jurisdictions 
the  end  of  the  movement  of  the  goods  is  the  end  of  their 
carriage.  (2)  In  other  jurisdictions  the  liability  of  a 
common  carrier  continues  until  a  reasonable  time  for  the 
consignee  to  get  the  goods  has  expired.  (3)  In  still  other 

1  Colorado. — Murray  v.  Marshall,  2  Seymour  v.  Cook,  53  Barb.  451, 

9  Colo.  482,  13  Pac.  589,  59  Am.  35  How.  Pr.  (N.  Y.)  180  (1868). 

Rep.  152  (1886).  3  Medewar  v.  Grand  Hotel  Co., 

Georgia—  Adams  v.  Clem,  41  Ga.  2  Q.  B.  11,  60  L.  J.  Q.  B.  209,  64  L. 

65,  5  Am.  Rep.  524  (1870).  T.  851,  55  J.  P.  614  (1891). 

Michigan. — Baehr    v.     Downey,  4  Georgia. — Sasseen  et  al.  v.  Clark, 

133  Mich.  163,  94  N.  W.  750  (1903).  37  Ga.  242  (1867). 

New  York. — Maxwell  v.  Gerard,  Maryland. — Giles  v.  Fauntleroy, 

84  Hun,  537,  32  N.  Y.  Supp.  849  13  Md.  126  (1858). 
(1895). 
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jurisdictions  the  common  carrier  remains  liable  as  such 
until  he  has  given  reasonable  notice.  (4)  Some  carriers 
must  offer  personal  delivery  before  they  are  exonerated. 
These  matters  will  be  considered  briefly  in  substantially 
this  order  in  the  following  sections.  In  all  jurisdictions, 
however,  the  extraordinary  liability  as  a  common  carrier 
may  at  length  come  to  an  end  with  the  carrier  still  in 
possession  of  the  goods.  And  during  this  period  of  custody 
awaiting  delivery  the  carrier's  liability  becomes  that  of  a 
warehouseman,  viz. :  a  liability  for  failure  to  use  due  care 
to  protect  and  guard  the  goods  according  to  their  nature. 
But  the  carrier  may  in  special  cases  by  a  new  agreement 
with  the  owners  hold  the  goods  for  them  as  a  warehouse- 
man. No  citations  are  given  for  the  matters  described 
in  this  paragraph  as  the  various  aspects  of  the  problem 
are  sufficiently  discussed  with  appropriate  citations  in 
the  paragraphs  immediately  following. 

§  1036.  End  of  transportation. 

According  to  what  would  seem  to  be  the  proper  test, 
common  carriage  should  come  to  its  end  when  the  under- 
taking assumed  has  been  performed.  A  common  carrier, 
as  such,  undertakes  only  transportation  to  a  certain  place. 
When  he  has  deposited  the  goods  at  that  point  on  the 
route  he  has  done  all  that  he  has  professed,  and  it  seems 
therefore  that  his  exceptional  liability  as  a  common  car- 
rier should  then  terminate.  The  cases  to  this  effect  are 
sufficiently  numerous  to  justify  its  acceptance;  and  it  has, 
moreover,  the  practical  advantage  of  a  fixed  rule  always 
capable  of  exact  application.1  In  the  Massachusetts  case  2 

1  Georgia.  —  Knight   v.   Wrights-          Illinois. — Chicago  &  A.  R.  R.  Co. 
ville  &  T.  Ry.  Co.,  127  Ga.  204,  56      v.  Scott,  42  111.  132  (1866). 

S.  E.  363  (1906).  Iowa.— Mohr  &  Smith  v.  Chicago 

2  Norway  Plains  Co.  v.  Boston  &      Maine  R.  R.  Co.,  1  Gray  (Mass.), 

263,  21  Am.  Dec.  423  (1854). 
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in  which  this  doctrine  was  first  clearly  announced  Chief 
Justice  Shaw  said:  "From  this  necessary  condition  of  the 
business,  and  from  the  practice  of  these  transportation 
companies  to  have  platforms,  on  which  to  place  goods  from 
the  cars,  in  the  first  instance,  and  warehouse  accommo- 
dation by  which  they  may  be  securely  stored,  the  goods 
of  each  consignment  by  themselves,  in  accessible  places, 
ready  to  be  delivered,  the  court  are  of  opinion  that  the 
duty  assumed  by  the  railroad  corporation  is — and  this, 
being  known  to  owners  of  goods  forwarded  must,  in  the 
absence  of  proof  to  the  contrary,  be  presumed  to  be  as- 
sented to  by  them  so  as  to  constitute  the  implied  contract 
between  them — that  they  will  carry  the  goods  safely  to 
the  place  of  destination,  and  there  discharge  them  on  the 
platform  and  there  and  then  deliver  them  to  the  consignee 
or  party  entitled  to  receive  them,  if  he  is  there  ready  to 
take  them  forthwith  or  if  the  consignee  is  not  there  ready 
to  take  them,  then  to  place  them  securely  and  keep  them 
safely  a  reasonable  time,  ready  to  be  delivered  when  called 
for." 


&  N.  W.  R.  R.  Co.,  40  la.  579  Spartanburg,  U.  &  C.  R.  R.  Co.,  11 

(1875).  S.  C.  158  (1878). 

Massachusetts. — Norway      Plains  In    some    of    these    jurisdictions 

Company  v.  Boston  &  Maine  R.  R.  there  must  be  some  definite  act  of 

Co.,  1  Gray,  263,  61  Am.  Dec.  423  warehousing.    See,  for  example: 

(1854).  Delaware'.— McHenry    v.    Phila- 

Michigan. — Michigan  Central  R.  delphia  W.  &  B.  R.  R.  Co.,  4  Harr. 

Co.  v.  Lentz,  32  Mich.  502  (1875).  448  (1846). 

Missouri.  —  Gashweiler    v.    Wa-  Illinois. — Chicago  &  R.  I.  R.  R. 

bash  St.  L.  &  P.  R.  R.  Co.,  83  Mo.  Co.  v.  Warren,  16  111.  502,  63  Am. 

112  (1884).  Dec.  317  (1855). 

North  Carolina. — Hilliard  v.  Wil-  Minnesota. — Arthur  et  al.  v.  St. 

rnington  &  W.  R.  R.  Co.,  6  Jones'  Paul  &  D.  Ry.  Co.,  38  Minn.  94,  35 

Law,  343  (1859).  N.  W.  718  (1887). 

Pennsylvania. — M  cCarthy  v.  New  Mexico. — MacVeagh  v.  At- 

New  York  &  Erie  R.  R.  Co.,  30  Pa.  chison,  T.  &  S.  F.  Ry.  Co.,  3  N. 

St.  247  (1858).  Mex.  205,  5  Pac.  457  (1885). 

South  Carolina. — Speers  &  C.  v. 

[920] 


END  OF  THE  UNDERTAKING 


§  1037.  Reasonable  time  for  removal. 

There  are,  however,  a  great  number  of  cases  in  which 
the  rule  is  stated  to  be  that  the  common  carrier  is  an  in- 
surer of  the  goods  until  the  expiration  of  a  reasonable 
time  for  the  consignee  to  get  them  after  the  transit  is 
completed. l  In  one  of  the  leading  cases  2  on  this  point  in 
New  York  this  law  is  thus  succinctly  summarized  by  Com- 
missioner Earle :  "  I  think  we  may  fairly  infer  the  following 
rules  as  to  the  delivery  of  goods  at  their  place  of  destina- 
tion by  a  railroad  carrier.  If  the  consignee  is  present  upon 
the  arrival  of  the  goods,  he  must  take  them  without  un- 
reasonable delay.  If  he  is  not  present,  but  lives  at  or  in 


1  Alabama. — Bowdon  v.  Atlantic 
C.  L.  Ry.  Co.,  148  Ala.  29,  41  So. 
294  (1906). 

Arkansas. — Kansas  City,  F.  S.  & 
M.  Ry.  Co.  v.  McGahey,  63  Ark. 
344,  38  S.  W.  659,  36  L.  R.  A.  781, 
58  Am.  St.  Rep.  Ill  (1897). 

California. — Wilson  v.  California 
Cent.  Ry.  Co.,  94  Cal.  166,  29  Pac. 
861,  17  L.  R.  A.  685  (1892). 

Indiana. — Pennsylvania  Co.  v. 
Liveright,  14  Ind.  App.  518,  41  N. 
E.  350  (1895). 

Kansas. — Leavenworth,  L.  &  G. 
R.  R.  Co.  v.  Maris,  16  Kan.  333 
(1876). 

Kentucky. — Jeffersonville  R.  R. 
Co.  v.  Cleveland,  2  Bush,  468 
(1867). 

Minnesota. — Derosia  v.  Winona 
&  St.  P.  R.  R.  Co.,  18  Minn.  133 
(1872). 

Mississippi. — Gulf  &  C.  R.  R. 
Co.  v.  Fuqua,  84  Miss.  490,  36  So. 
349  (1904). 

New  Jersey. — Morris  &  E.  R.  R. 
Co.  v.  Ayres,  29  N.  i.  L  393,  80 
Am.  Dec.  215  .(1862)- 


New  York. — Huntley  v.  Dows,  55 
Barb.  (N.  Y.)  310  (1864). 

Ohio.— Lake  Erie  &  W.  Ry.  Co.  v. 
Hatch,  52  Ohio  St.  408,  39  N.  E. 
1042  (1895). 

Vermont. — Blumenthal  v.  Brain- 
erd  et  al.,  38  Vt.  402,  91  Am.  Dec. 
349  (1866). 

Washington. — Normile  v.  North- 
ern Pacific  Ry.  Co.,  36  Wash.  21,  77 
Pac.  1087,  67  L.  R.  A.  271  (1904). 

Wisconsin. — Wood  v.  Crocker,  18 
Wis.  345,  86  Am.  Dec.  773  (1864). 

England. — Chapman  v.  Gt.  West- 
ern Ry.  Co.,  5  Q.  B.  D.  278  (1880). 

In  some  of  these  jurisdictions  all 
that  is  required  is  that  the  con- 
signee should  have  access  to  the 
goods. 

Connecticut. — Graves  v.  Hartford 
&  N.  Y.  Stb.  Co.,  38  Conn.  143,  9 
Am.  Rep.  369  (1871). 

West  Virginia. — Berry  v.  West 
Va.  &  P.  R.  R.  Co.,  44  W.  Va.  538, 
30  S.  E.  143,  67  Am.  St.  Rep.  781 
(1898). 

2  Fenner  v.  Buffalo  &  St.  L.  R.  R. 
Co.,  44  N.  Y.  505,  4  Am.  Rep.  709 
(1871). 
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the  immediate  vicinity  of  the  place  of  delivery,  the  carrier 
must  notify  him  of  the  arrival  of  the  goods,  and  then  he 
has  a  reasonable  time  to  take  and  remove  them.  If  he 
is  absent,  unknown,  or  cannot  be  found,  then  the  carrier 
can  place  the  goods  in  its  freight-house;  and,  after  keeping 
them  a  reasonable  time,  if  the  consignee  does  not  call  for 
them,  its  liability  as  a  common  carrier  ceases.  If,  after 
the  arrival  of  the  goods,  the  consignee  has  a  reasonable 
opportunity  to  remove  them,  and  does  not,  he  cannot  hold 
the  carrier  as  an  insurer.  The  carrier's  liability  thus  ap- 
plied and  limited,  I  believe,  will  be  found  consonant  with 
public  policy,  and  sufficiently  convenient  and  practicable." 

§  1038.  Whether  notification  is  necessary. 

The  third  view,  that  reasonable  notice  must  be  given  to 
the  consignee  before  liability  is  terminated,  is  generally 
law  as  to  carriage  by  sea;  and,  indeed,  this  has  a  real  jus- 
tification in  the  case  of  carriage  by  sea,  inasmuch  as  the 
arrival  of  ships  can  never  be  known  with  any  exactness, 
and  it  cannot  always  be  told  at  which  wharf  the  ship  will 
discharge.1  In  the  case  of  the  railroad,  the  usual  carrier 

1  As  to  notice  by  a  shipmaster  v.  Townes,  93  Ark.  430,  26  L.  R.  A. 

see:  (N.  S.)  572,  124  S.  W.  1036  (1910). 

United     States. — The     Eddy,     5  But  the  carrier  must  make  clili- 

Wall.  481,  18  L.  ed.  486  (1866).  gent  inquiry  to  discover  consignee's 

Maryland. — United  Fruit  Co.  v.  whereabouts  in  order  to  give  no- 
New  York  &  B.  Tr.  Line,  104  Md.  tice.  Butler  v.  East  Tenn.  &  Vir- 
567,  65  Atl.  415,  8  L.  R.  A.  (N.  S.)  ginia  R.  R.  Co.,  8  Lea  (Tenn.),  32 
240  (1906).  (1881). 

Missouri. — Steamboat   Keystone  See: 

v.  Moies,  28  Mo.  243,  75  Am.  Dec.  Michigan. — Michigan  Ry.  Co.  v. 

123  (1859).  Ward,  2  Mich.  538  (1853)— charter 

New  York. — Zinn  v.  New  Jersey  proviso. 

Stb.  Co.,  49  N.  Y.  442,  10  Am.  Rep.  Missouri.— Herf    &    Frerichs 

402  (1872).  Chemical  Co.  v.  Lackawanna  Line, 

There  is  a  duty  on  the  consignee  100  Mo.  App.  164,  73  S.  W.  346 

to  make  arrangements  to  get  no-  (1903) — local  usage, 
tice.    St.  Louis,  I.  M.  &  S.  Ry.  Co. 
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by  land,  this  is  different,  as  the  arrival  of  freight  trains 
may  be  reasonably  anticipated,  and  the  carrier  provides 
proper  sheds  for  warehousing  goods  after  transit.  But 
even  as  to  railroad  carriage  there  are  many  cases  requiring 
the  carrier  to  give  notice  in  addition  to  holding  it  liable 
as  a  common  carrier  for  a  reasonable  time.1 

Topic  B.  How  the  Service  Is  Terminated 

§  1039.  Extent  of  obligation  to  deliver. 

The  service  assumed  in  common  carriage  does  not 
necessarily  go  so  far  as  to  impose  upon  the  common  car- 
rier the  obligation  of  seeking  out  the  consignee  and  offer- 
ing to  make  delivery  to  him  personally,  any  more  than  it 
imposes  the  duty  to  go  to  the  consignor  and  get  the  goods 
from  him.  But  personal  delivery  is  professed  in  certain 


1  Arkansas. — Railway  Company 
v.  Nevill,  60  Ark.  375,  30  S.  W.  425, 
46  Am.  St.  Rep.  208,  28  L.  R.  A.  80 
(1895). 

California.— Cavallaro  v.  Texas 
&  P.  Ry.  Co.,  110  Cal.  348,  42  Pac. 
918,  52  Am.  St.  Rep.  94  (1895). 

Colorado.— Denver  &  R.  G.  R.  R. 
Co.  v.  DeWitt,  1  Colo.  App.  419,  29 
Pac.  524  (1892). 

Mississippi. — New  Orleans,  J.  & 
Gt.  No.  R.  R.  Co.  v.  Tyson,  46  Miss. 
729  (1872). 

New  Hampshire. — Moses  v.  Bos- 
ton &  M.  R.  R.  Co.,  32  N.  H.  523, 
64  Am.  Dec.  381  (1856). 

New  York. — Fenner  v.  Buffalo  & 
St.  Louis  R.  R.  Co.,  44  N.  Y.  505,  4 
Am.  Rep.  709  (1871). 

Ohio.— Lake  Erie  &  W.  Ry.  Co.  v. 
Hatch,  52  Ohio  St.  408,  39  N.  E. 
1042  (1895). 

Tennessee. — Pennsylvania  R.  R. 
Co.  v.  Naive,  112  Tenn.  239,  79  S. 
W.  124,  64  L.  R.  A.  443  (1903). 


Washington. — Normill  v.  North- 
ern Pacific  Ry.  Co.,  36  Wash.  21, 
77  Pac.  1087,  67  L.  R.  A.  271 
(1904). 

Wisconsin. — Hermann  et  al.  v. 
Goodrich,  21  Wis.  536,  94  Am.  Dec. 
562  (1867). 

No  notice  is  required  in  many  of 
the  jurisdictions  which  hold  the  car- 
rier liable  as  such  for  a  reasonable 
time  after  the  arrival  of  the  goods. 

Kentucky. — Lewis  v.  Louisville  & 
N.  Ry.  Co.,  135  Ky.  361,  122  S.  W. 
184  (1909). 

New  Jersey. — Morris  &  E.  R.  R. 
Co.  v.  Ayres,  29  N.  J.  L.  393,  80 
Am.  Dec.  215  (1862). 

North  Carolina. — Hilliard  v.  Wil- 
mington &  W.  R.  R.  Co.,  51  N.  C. 
343  (1859). 

West  Virginia. — Berry  v.  West 
Virginia  &  P.  R.  R.  Co.,  44  W.  Va. 
538,  30  S.  E.  143,  67  Am.  St.  Rep. 
781  (1898). 
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kinds  of  carriage,  and  in  such  businesses  it  is  therefore 
owed.  This  distinction  was  marked  in  the  early  law  by 
the  difference  between  carriage  by  sea,  where  the  most 
that  the  shipmaster  could  fairly  be  said  to  undertake  was 
to  deliver  the  goods  at  the  wharf,1  and  carriage  by  land, 
where  the  carrier  was  usually  held  to  undertake  personal 
delivery  to  the  consignee.2  This  distinction  is  marked  in 
modern  times  by  the  difference  between  the  railroad  busi- 
ness as  it  is  usually  conducted,  where  delivery  to  the  con- 
signee is  not  undertaken  beyond  its  own  rails,3  and  the 
express  business,  where  facilities  are  usually  provided  for 
delivery  to  the  addressee  personally.4 

§  1040.  Delivery  by  express  companies. 

Express  companies  generally  undertake  personal  de- 
livery to  the  consignee.  They  are  therefore  liable  as  com- 
mon carriers  until  delivery,  or  rather  until  they  have 
made  reasonable  efforts  to  deliver.5  In  order  to  discharge 

1  United    Slates. — The    Eddy,    5          California. — Dresbach    v.     Call- 
Wall.  481,  18  L.  ed.  486  (1866).  fornia  R.  R.  Co.,  57  Cal.  462  (1881). 

Arkansas. — Turner   v.    Huff,    46  Massachusetts. — Norway    Plain 

Ark.  222,  55  Am.  Rep.  580  (1885).  Co.  v.  Boston  &  M.  R.  R.  Co.,  1 

Illinois.— Scholes    v.    Ackerland,  Gray,  263,  61  Am.  Dec.  423  (1854). 

15  111.  474  (1854).  Michigan.— Michigan  Central  R. 

Pennsylvania. — Cope  v.  Cordova,  R.  Co.  v.  Ward,  2  Mich.  538  (1853). 

1  Rawle  (Pa.),  203  (1829).  Mississippi.— New  Orleans,  J.  & 

But  see  the  qualifications  of  this  Gt.  No.  R.  R.  Co.  v.  Tyson,  46 

doctrine  in:  Miss.  729  (1872). 

Alabama. — Stone  et  al.  v.  Rice,  4See: 

58  Ala.  95  (1877).  Michigan. — Bullard  v.  American 

South  Carolina. — Galloway  v.  Express  Co.,  107  Mich.  695,  65  N. 

Hughes,  1  Bailey,  553  (1830).  W.  551,  33  L.  R.  A.  66,  61  Am.  St. 

2  New  York.— Gibson  v.  Culver,  Rep.  358  (1895). 

17  Wend.   305,   31   Am.   Dec.  297  West   Virginia.— Hutchinson     v. 

(1837).  United  States  Express  Co.,  63  W. 

England.— Hyde  v.  Trent  &  M.  Va.  128,  59  S.  E.  949,  14  L.  R.  A. 

Nav.  Co.,  5  T.  R.  389,  1  Esp.  36  (N.  S.)  393  (1907). 

(1793).  *  Alabama. — Southern    Exp.    Co. 

3  See:  v.  Armstead,  50  Ala.  350  (1873). 
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the  express  company  from  its  liability  as  a  common  carrier 
it  must  tender  the  goods  at  the  consignee's  address  during 
business  hours;  and  its  liability  as  a  carrier  is  terminated 
if  it  finds  him  absent,  or  he  refuses  to  take  the  goods.1 
However,  an  express  company  may,  at  least  in  small  com- 
munities where  the  business  does  not  justify  the  provision 
of  an  equipment  for  delivering  parcels,  make  the  rule  that 
it  will  not  undertake  personal  delivery  at  all.2  In  such  a 
case,  or  when  the  consignee  assents  to  the  goods  being 
held  instead  of  being  delivered,  the  company  remains 
liable  as  a  carrier  at  most  only  for  a  reasonable  time  after 
notifying  the  addressee.3 


Illinois. — American  Express  Co. 
v.  Haggard,  37  111.  465,  87  Am.  Dec. 
257  (1865);  Baldwin  v.  American 
Express  Co.,  23  III.  197,  74  Am. 
Dec.  190  (1859). 

Indiana. — American  Express  Co. 
v.  Hockett,  30  Ind.  250,  95  Am. 
Dec.  691  (1868);  Adams  Express 
Co.  v.  Darnell,  31  Ind.  20,  99  Am. 
Dec.  582  (1869). 

New  York. — Haslam  v.  Adams 
Express  Co.,  6  Bosw.  235  (1860); 
Pelton  v.  Rensselaer  &  S.  R.  R. 
Co.,  54  N.  Y.  214,  13  Am.  Rep.  568 
(1873). 

Oregon. — Bennett  v.  Northern 
Pacific  Express  Co.,  12  Oreg.  49 
(1885). 

Pennsylvania. — U  n  i  o  n  Express 
Co.  v.  Ohleman,  92  Pa.  St.  323 
(1879). 

1  New  York. — Cappel  v.  Weir,  45 
Misc.  419,  90  N.  Y.  Supp.  394 
(1904). 

Tennessee. — Kremer  v.  Southern 
Express  Co.,  6  Cold.  356  (1869). 

Wisconsin. — Marshall  v.  Ameri- 
can Express  Co.,  7  Wis.  1,  73  Am. 
Dec.  381  (1858). 


2  Indiana. — State  ex  rel.   R.   R. 
Comin.  v.  Adams  Express  Co.,  171 
Ind.  138,  85  N.  E.  337,  19  L.  R.  A. 
(N.  S.)  93  (1908). 

Michigan. — Bullard  v.  American 
Express  Co.,  107  Mich.  695,  65  N. 
W.  551,  33  L.  R.  A.  66,  61  Am.  St. 
Rep.  358  (1895). 

Missouri. — Downa  v.  Pacific  Ex- 
press Co.,  135  Mo.  App.  330,  116 
S.  W.  9  (1909). 

West  Virginia. — Hutchinson  v. 
United  States  Express  Co.,  63  W. 
Va.  128,  59  S.  E.  949,  14  L.  R.  A. 
(N.  S.)  393  (1907). 

3  New   Jersey. — Burr   v.    Adams 
Express  Co.,  71  N.  J.  L.  263,  58  Atl. 
609  (1904). 

New  York. — Laporte  v.  Wells  F. 
Express  Co.,  23  App.  Div.  267,  48 
N.  Y.  Supp.  292  (1897). 

It  is  otherwise  if  the  custom  is 
not  brought  home  to  the  customer. 
Packard  v.  Earle,  113  Mass.  280 
(1873). 

Where  the  consignee  instead  of 
accepting  delivery  which  is  offered 
him  requests  the  agent  to  hold  it 
for  him  until  another  day  the  com- 
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§  1041.  Delivery  by  telegraph  companies. 

It  is  the  duty  of  a  telegraph  company  to  use  due  dili- 
gence to  find  the  addressee  of  the  telegram  and  make 
delivery  with  reasonable  promptness.1  The  telegraph 
company  may  establish  reasonable  free  delivery  limits 
in  connection  with  its  offices; 2  and,  in  the  absence  of  such 
limits  it  is  not  bound,  unless  there  is  special  contract,  to 
deliver  a  message  outside  of  the  town  to  which  it  is  ad- 
dressed.3 The  telegraph  company  may  also  establish 


pany  ceases  to  be  liable  as  a  carrier. 
Southern  Express  Co.  v.  Holland, 
109  Ala.  362,  19  So.  66  (1895). 

1  Alabama. — Tidwell  v.  Western 
Union  Tel.  Co.  (Ala.),  51  So.  934 
(1910). 

Arkansas. — Louisiana  &  N.  W. 
Ry.  Co.  v.  Reeves  (Ark.),  128  S.  W. 
1051  (1910). 

Illinois. — Pope  v.  Western  Union 
Tel.  Co.,  9  111.  App.  (9  Bradw.)  283 
(1881). 

Indiana. — State  v.  Western 
Union  Tel.  Co.  (Ind.),  87  N.  E.  641 
(1909). 

Iowa. — Herron  v.  Western  Union 
Tel.  Co.,  90  la.  129,  57  N.  W.  696 
(1894). 

Kentucky. — Western  Union  Tel. 
Co.  v.  Price  (Ky.),  126  S.  W.  1100 
(1910). 

Missouri. — Fitch  v.  Western 
Union  Tel.  Co.  (Mo.  App.),  130  S. 
W.  44  (1910). 

North  Carolina. — Lync  v.  West- 
ern Union  Tel.  Co.,  123  N.  C.  129, 
31  S.  E.  350  (1898). 

South  Carolina. — Martin  v.  West- 
ern Union  Telegraph  Co.,  81  S.  C. 
432,  62  S.  E.  833  (1908). 

Texas. — Western  Union  Tel.  Co. 
v.  Moran  (Tex.  Civ.  App.),  113  S. 
W.  625  (1908). 
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2  Alabama. — Western  Union  Tel. 
Co.  v.  Henderson,  89  Ala.  510,  7  So. 
419,  18  Am.  St.  Rep.  148  (1889). 

Illinois. — Western  Union  Tel.  Co. 
v.  Trotter,  55  111.  App.  659  (1894). 

Kentucky. — Western  Union  Tel. 
Co.  v.  Scott,  27  Ky.  L.  Rep.  975,  87 
S.  W.  289  (1905). 

Missouri. — Reynolds  v.  Western 
Union  Tel.  Co.,  81  Mo.  App.  223 
(1899). 

Texas. — Western  Union  Tel.  Co. 
v.  Shockley  (Tex.  Civ.  App.),  122 
S.  W.  945  (1909). 

But  payment  in  advance  is  not  a 
necessary  condition  of  the  obliga- 
tion to  deliver  beyond  free  delivery 
limits.  Western  Union  Tel.  Co.  v. 
Moore,  12  Ind.  App.  136,  39  N.  E. 
874,  54  Am.  St.  Rep.  515  (1894). 

3  Kansas. — Western    Union    Tel. 
Co.  v.  Harvey,  67  Kan.  729,  74  Pac. 
250  (1903). 

Kentucky. — Western  Union  Tel. 
Co.  v.  Mathews,  107  Ky.  663,  21 
Ky.  Law  Rep.  1405,  55  S.  W.  427 
(1900). 

Tennessee. — Western  Union  Tel. 
Co.  v.  McCaul,  115  Tenn.  99,  90 
S.  W.  856  (1905). 

Texas. — Western  Union  Tel.  Co. 
v.  Swearingen,  95  Tex.  420,  67  S.  W. 
767  (1902). 
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reasonable  office  hours;  l  and  such  regulation  will  limit 
the  obligation  assumed,  unless  controlled  by  a  special 
contract  with  the  sender.2  Delivery  may  be  made  to 
anyone  authorized  to  receive  telegrams  for  the  addressee, 
such  as  to  the  person  "care  of"  whom  the  telegram  is 
addressed  3  or  to  the  clerk  of  the  hotel  at  which  the  ad- 
dressee is  stopping; 4  but  a  delivery  to  the  addressee's 


1  Alabama. — Western  Union  Tel. 
Co.  v.  Jackson,  163  Ala.  9,  50  So. 
316  (1909). 

Georgia. — Western  Union  Tel.  Co. 
v.  Georgia  Cotton  Co.,  94  Ga.  444, 
21  S.  E.  835  (1893). 

Illinois. — Western  Union  Tel. 
Co.  v.  Trotter,  55  111.  App.  659 
(1894). 

Indiana. — Western  Union  Tel. 
Co.  v.  Harding,  103  Ind.  505,  3  N. 
E.  172  (1885). 

Kentucky. — Western  Union  Tel. 
Co.  v.  Bibb  (Ky.),  125  S.  W.  257 
(1910). 

New  York. — Ayres  v.  Western 
Union  Tel.  Co.,  72  N.  Y.  Supp.  634, 

65  App.  Div.  149  (1901). 

North  Carolina. — Gates  v.  West- 
ern Union  Tel.  Co.,  151  N.  C.  497, 

66  S.  E.  592,  24  L.  R.  A.  (N.  S.) 
1286  (1909). 

Rhode  Island. — Sweet  v.  Postal 
Tel.  &  Cable  Co.,  22  R.  I.  344,  47 
Atl.  881,  53  L.  R.  A.  732  (1901). 

South  Carolina. — Bonner  v.  West- 
ern Union  Tel.  Co.,  71  S.  C.  303,  51 
S.  E.  117  (1905). 

Tennessee. — McCaul  v.  Western 
Union  Tel.  Co.,  114  Tenn.  661,  88 
S.  W.  325  (1905). 

Texas. — Western  Union  Tel.  Co. 
v.  Neel,  86  Tex.  368,  25  S.  W.  15,  40 
Am.  St.  Rep.  847  (1894). 

West  Virginia. — Davis  v.  West- 


ern Union  Tel.  Co.,  46  W.  Va.  48,  32 
S.  E.  1026  (1899). 

2  Alabama. — Western  Union  Tel. 
Co.  v.  Hill,  163  Ala.  18,  50  So.  248, 
23  L.  R.  A.  (N.  S.)  648  (1909). 

Iowa. — McPeek  v.  Western 
Union  Tel.  Co.,  107  la.  356,  78  N. 
W.  63,  43  L.  R.  A.  214,  70  Am.  St. 
Rep.  205  (1899). 

North  Carolina. — Suttle  v.  West- 
ern Union  Tel.  Co.,  148  N.  C.  480, 
62  S.  E.  593  (1908). 

Texas. — Western  Union  Tel.  Co. 
v.  Wingate,  6  Tex.  Civ.  App.  394,  25 
S.  W.  439  (1894). 

3  Alabama. — Western  Union  Tel. 
Co.   v.   Wright   (Ala.),   53   So.   95 
(1910). 

Michigan. — Sweet  v.  Western 
Union  Tel.  Co.,  139  Mich.  322,  102 
N.  W.  850  (1905). 

North  Carolina. — Hinson  v.  Pos- 
tal Tel.  Cable  Co.,  132  N.  C.  460,  43 
S.  E.  945  (1903). 

Tennessee. — Western  Union  Tel. 
Co.  v.  McCaul,  115  Tenn.  99,  90 
S.  W.  856  (1905). 

Texas. — Western  Union  Tel.  Co. 
v.  Shaw,  40  Tex.  Civ.  App.  277,  90 
S.  W.  58  (1905). 

4  Western    Union    Tel.    Co.    v. 
Trissal,  98  Ind.  566  (1884);  Western 
Union  Tel.  Co.  v.  Cullers,  3  Willson 
Cir.  Gas.   Ct.  App.   (Tex.),   §  289 
(1887). 
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minor  son,1  or  to  his  partner,2  or  by  telephone  to  his  resi- 
dence 3  or  even  to  his  wife,4  has  been  held  not  a  good 
delivery.  When,  however,  personal  delivery  proves  im- 
possible, or  delivery  otherwise  is  directed,  leaving  at  the 
residence  5  or  mailing  6  has  been  held  permissible. 

§  1042.  Delivery  of  goods  by  railroad  companies. 

The  obligations  of  railroad  companies  in  respect  to 
delivery  are  now  well  settled.  Generally  speaking  the 
modern  railroad  company  does  not  deliver  goods  except 
at  its  established  stations.7  But  where  there  is  no  freight 


Contra,  Western  Union  Tel.  Co. 
v.  Cobb,  95  Tex.  333,  67  S.  W.  87, 
58  L.  R.  A.  698,  93  Am.  St.  Rep. 
862  (1902);  and  compare  Western 
Union  Tel.  Co.  v.  Barefoot,  97  Tex. 
159,  76  S.  W.  914,  64  L.  R.  A.  491 
(1903). 

1  Western    Union    Tel.    Co.    v. 
Whitson,  145  Ala.  426,  41  So.  405 
(1906). 

2  Western    Union    Tel.    Co.    v. 
Hendricks,  29  Tex.  Civ.  App.  413, 
68  S.  W.  720  (1902). 

3  Brashears    v.    Western    Union 
Tel.  Co.,  45  Mo.  App.  433  (1891). 

Delivery  by  telephone  may,  how- 
ever, be  provided  for  by  special 
contract.  Lyles  v.  Western  Union 
Tel.  Co.,  77  S.  C.  174,  57  S.  E.  725, 
12  L.  R.  A.  (N.  S.)  534  (1907);  and 
it  has  been  held  that  a  telegraph 
company  receiving  a  message  at  its 
office  of  delivery,  after  the  hours  for 
delivery  by  messenger,  is  bound  to 
use  a  telephone  connected  with  the 
addressee  to  deliver  the  message  or 
give  notice  of  the  same.  Western 
Union  Tel.  Co.  v.  Price,  13  Ky.  7 
758,  126  S.W.  1100(1910). 

4  Western    Union    Tel.    Co.    v. 
Mitchell,  91  Tex.  454,  44  S.  W.  274, 
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40  L.  R.  A.  209,  66  Am.  St.  Rep.  906 
(1898);  Western  Union  Tel.  Co.  v. 
Moseley,  28  Tex.  Civ.  App.  562,  67 
S.  W.  1059  (1902). 

But  see  Western  Union  Tel.  Co. 
v.  McCaul,  115  Teiin.  99,  90  S.  \V. 
856  (1905);  and  see  Western  Union 
Tel.  Co.  v.  Rowell  (-Ala.),  51  So. 
880  (1910). 

6  United  States. — Given  v.  West- 
ern Union  Tel.  Co.,  24  Fed.  119 
(1885). 

Alabama. — Tidwell  v.  Western 
Union  Tel.  Co.  (Ala.),  51  So.  934 
(1910). 

Kansas. — Western  Union  Tel.  Co. 
v.  Woods,  56  Kan.  737,  44  Pac.  989 
(1896). 

6  Arkansas. — King     v.     Western 
Union  Tel.  Co.,  89  Ark.  402,  117 
S.  W.  521  (1909). 

Kentucky. — Taylor  v.  Western 
Union  Tel.  Co.,  136  Ky.  1,  123  S.  W. 
311  (1909). 

7  Alabama. — South.   &   No.   Ala- 
bama Ry.  Co.  v.  Wood,  66  Ala.  167, 

41  Am.  Rep.  749  (1880). 
Massachusetts. — Norway      Plains 

Co.  v.  Boston  &  M.  R.  R.  Co.,  1 

Gray,  263,  61  Am.  Dec.  423  (1854). 

Michigan.— -Michigan  Central 
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depot,  giving  the  consignee  access  to  a  car  upon  a  siding 
containing  his  freight  may  be  equivalent.1  Where  the 
company  has  agreed  to  deliver  goods  elsewhere  or  differ- 
ently, it  will  become  responsible  to  the  extent  of  its  special 
undertaking.2  Thus,  where  a  carrier  is  transporting  goods 
in  bond,  knowing  that  under  the  regulations  of  the  Treas- 
ury Department  they  can  only  be  properly  delivered  into 
a  bonded  warehouse,  the  railroad  is  held  to  have  under- 
taken to  make  such  delivery.3  Moreover,  the  railroad 
company  is  generally  bound  to  unload  the  goods  from  the 
cars  before  delivery  can  usually  be  said  to  have  taken 
place.4  And  this  is  especially  plain  where  the  consignee 
could  not  have  the  opportunity  of  inspecting  the  goods 
before  accepting  without  such  unloading.5  The  consignee 


R.  R.  Co.  v.  Ward,  2  Mich.  538 
(1853). 

Mississippi. — New  Orleans,  J.  & 
Gt.  No.  R.  R.  Co.  v.  Tyson,  46  Miss. 
729  (1872). 

1  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Kendall,  72  111.  423  (1897).    But  see 
Bachant  v.  Boston  &  M.  R.  R.  Co., 
187  Mass.  392,  73  N.  E.  642,  105 
Am.  St.  Rep.  408  (1905). 

2  Arkansas.  —  Railway     Co.     v. 
Bruce,  55  Ark.  65,  17  S.  W.  363 
(1891). 

New  York.— New  York  C.  &  H. 
R.  R.  R.  Co.  v.  Standard  Oil  Co., 
87  N.  Y.  486  (1882). 

Pennsylvania. — Allam  v.  Penn- 
sylvania R.  R.  Co.,  183  Pa.  St.  174, 
38  Atl.  709,  39  L.  R.  A.  535  (1897). 

Vermont. — Cutts  v.  Brainerd,  42 
Vt.  566,  1  Am.  Rep.  353  (1870). 

3  Chicago  &  N.  W.  R.  R.  Co.  v. 
Lawyer,  69  111.  285,  18  Am.  Rep. 
613  (1873).    Compare  Galloway  v. 
Hughes,  1  Bailey  (S.  C.),  553  (1830). 

4  United   States. — Hudson    River 
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L.  Co.  v.  Wheeler,  C.  &  E.  Co.,  93 
Fed.  374  (1899). 

Kentucky. — Louisville  &  N.  Ry. 
Co.  v.  Owen,  12  Ky.  L.  Rep.  716 
(1890). 

Massachusetts. — Benson  v.  Gray, 
154  Mass.  391,  28  N.  E.  275,  13  L. 
R.  A.  262  (1891). 

North  Carolina.  —  Benbow  v. 
North  Carolina  R.  R.  Co.,  Phillips' 
L.  421,  98  Am.  Dec.  76  (1868). 

Texas. — Galveston,  H.  &  S.  A. 
Ry.  Co.  v.  Jones  (Tex.  Civ.  App.), 
123  S.  W.  737  (1910). 

Washington. — Normile  v.  North- 
ern Pac.  Ry.  Co.,  36  Wash.  21,  77 
Pac.  1087,  67  L.  R.  A.  271  (1904). 

6  Alabama. — Louisville  &  N.  R. 
R.  Co.  v.  Gilmer,  89  Ala.  534,  7  So. 
654  (1889). 

Georgia. — See  Kenny  Co.  v.  At- 
lanta &  W.  P.  R.  R.  Co.,  122  Ga. 
365,  50  S.  E.  132  (1905). 

New  Hampshire. — Jewell  v.  Grand 
Trunk  Ry.  Co.,  55  N.  H.  84  (1874). 

West  Virginia. — Dudley  v.  Chi- 
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may,  however,  accept  delivery  in  a  different  place  at  an 
earlier  time  from  what  is  usual ;  and  by  such  acceptance  a 
delivery  may  be  made  good  when  tender  merely  would 
have  been  bad.1  And  the  existence  of  a  customary  mode 
of  delivery  may  be  sufficient  to  justify  the  carrier  in  deliv- 
ering in  a  certain  manner  which  would  otherwise  be  un- 
usual.2 

§  1043.  Delivery  of  bulky  freight. 

It  has  been  noted  already  that  the  railroads  owe  un- 
usual duties  with  respect  to  the  delivery  of  bulky  freight. 
When  coal,  ore,  grain  or  oil  are  shipped  in  bulk  in  car-load 
lots  as  they  generally  are,  the  consignee  may  properly 
insist,  if  he  has  a  private  siding  connected  with  his  premises 
or  if  there  is  a  public  siding  adjoining  his  premises,  that 
the  cars  shall  be  shunted  to  his  premises;  for  only  in  this 
way  can  such  bulk  freight  be  conveniently  unloaded.3 
Moreover,  if  the  shipment  is  of  great  bulk,  such  as  quarried 
stone  or  heavy  castings,  the  request  is  equally  proper,  since 
it  is  extremely  disadvantageous  to  cart  such  freight 
through  the  streets.4  There  is  apparently  no  such  obliga- 

cago,  M.  &  St.  P.  Ry.  Co.,  58  W.  Utah.— Sharp  &  M.  v.  Clark  et 

Va.  604,  52  S.  E.  718,  3  L.  R.  A.  al.,    13    Utah,    510,    45    Pac.    566 

(N.  S.)  1135,  112  Am.  St.  Rep.  1027  (1896). 

(1906).  *  United  States.— Olanta  Coal  M. 

1  Massachusetts. — Lewis  v.  West-  Co.  v.  Beech  Creek  R.  R.  Co.,  144 
ern  R.  R.  Corporation,  11  Met.  509  Fed.  150  (1906). 

(1846).  Illinois.— Chicago  &  N.  W.  Ry. 

New  Hampshire. — Jewell  v.  Grand  Co.  v.  People,  56  111.  365,  8  Am. 

Trunk  Ry.  Co.,  55  N.  H.  84  (1874).  Rep.  690  (1870). 

2  Illinois. — Chicago,   R.   I.  &  P.  4  United   States. — Coe   v.    Louis- 
Ry.  Co.  v.  Kendall,  72  111.  App.  105  ville  &   N.   Ry.   Co.,   3   Fed.   775 
(1897).  (1880). 

Indiana. — Pittsburg,  C.  &  St.  L.  Kentucky.  —  Bedford-B  o  w  1  i  n  g 

Ry.  Co.  v.  Nash,  43  Ind.  423  (1873).  Green  Stone  Co.  v.  Oman,  115  Ky. 

Pennsylvania.— McM  asters  v.  369,  73  S.  W.  1038,  24  Ky.  L.  Rep. 

Pennsylvania  R.  R.  Co.,  69  Pa.  St.  2274  (1903). 
374,  8  Am.  Rep.  264  (1871). 
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tion  to  the  consignee  of  ordinary  freight,  however  large 
his  business  with  the  railroad  may  be;  even  if  he  habitually 
receives  freight  in  car-load  lots,  it  is  not  outrageous  to 
make  him  go  to  the  public  sidings  or  the  regular  freight 
houses  for  his  goods.1  It  should  be  said,  however,  that  the 
terminal  railways  of  various  sorts  usually  undertake  the 
delivery  of  all  cars  whatever  they  contain  to  the  premises 
of  the  consignees,  if  they  have  a  special  switch  or  they 
have  a  siding  adj acent. 2  There  are  certain  special  instances 
which  deserve  special  mention.  It  seems  to  be  settled 
now  in  the  " stockyard  cases,"  although  the  controversy 
has  been  a  long  one,  that  the  railroad  may  refuse  to  de- 
liver car-loads  of  cattle  to  the  particular  stockyards  to 
which  they  are  consigned,  and  instead  force  all  consignees 
of  cattle  to  come  to  a  particular  stockyards,  which  it  thus 
virtually  designated  as  its  cattle  station.3  But  in  the 
"telegraph  pole  cases"  the  courts  have  held  that,  when  a 
railroad  has  delivered  telegraph  poles  one  by  one  at  short 
intervals  along  its  route  for  one  customer,  it  would  be 
discrimination  not  to  do  so  for  another  desiring  like  serv- 
ice.4 In  practically  all  cases  where  delivery  at  private 
sidings  is  conceded,  it  is  held  that  when  the  car  is  placed 


1  Georgia. — Durden    v.    Southern  643,  27  N.  E.  59,  29  Am.  St.  Rep. 

Ry.  Co.,  2  Ga.  App.  66,  58  S.  E.  299  348  (1891). 

(1907).  3  For  the  earlier  view,  see  Coving- 

Michigan. — Mann  v.  Pere  Mar-  ton  S.  Y.  Co.  v.  Keith,  139  U.  S. 

quette  R.  R.  Co.,  135  Mich.  210,  97  128,  35  L.  ed.  73,  11  Sup.  Ct.  461 

N.  W.  721  (1903).  (1891). 

3  United  States. — Interstate  S.  Y.  For  the  latest  law,  see  Louisville 

Co.  v.  Indianapolis  U.  Ry.  Co.,  99  &  N.  R.  R.  Co.  v.  Central  S.  Y.  Co., 

Fed.  477  (1900);  United  States  v.  212  U.  S.  132,  53  L.  ed.  441,  29  Sup. 

Sioux  City  S.  Y.  Co.,  162  Fed.  556  Ct.  246  (1909). 

(1908).  4  Florida—  State   v.    Atlantic  C. 

Illinois.— Wiggins  Ferry  Co.   v.  L.  R.  R.  Co.,  51  Fla.  543,  41  So.  529 

East  St.  L.  Union  Ry.  Co.,  107  111.  (1906). 

450  (1883);  Peoria  &  P.  U.  Ry.  Co.  Louisiana.—  Cumberland  T.  &  T. 

v.  United  States  R.  S.  Co.,  136  111.  Co.  v.  Morgan's  L.  &  T.  Ry.  Co., 
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upon  the  siding  the  liability  of  the  carrier  ceases.1  And 
this  may  also  be  true  where  at  request  of  the  consignee 
the  car  is  put  upon  a  special  siding  and  he  is  given  access 
thereto.2 

§  1044.  Setting  down  passengers. 

The  obligation  to  the  passenger  upon  a  railroad  is  fully 
performed  when  the  passenger  has  been  allowed  to  alight 
at  the  station  of  his  destination  and  has  safely  left,  or  had 
a  reasonable  opportunity  safely  to  leave,  the  station.3 


51  La.  Ann.  29,  24  So.  803,  72  Am. 
St.  Rep.  442  (1899). 

1  Alabama. — South  &  North  Ala- 
bama R.  R.  Co.  v.  Wood,  66  Ala. 
167,  41  Am.  Rep.  749  (1880). 

Illinois. — East  St.  L.  Connecting 
Ry.  Co.  v.  Wabash,  St.  L.  &  P.  Ry. 
Co.,  123  111.  594,  15  N.  E.  45  (1888). 

Indiana. — Pittsburg,  C.  &  St.  L. 
Ry.  Co.  v.  Nash,  43  Ind.  423  (1873). 

New  York. — McAndrew  v.  Whit- 
lock,  52  N.  Y.  40,  11  Am.  Rep.  657 
(1873). 

2  Illinois. — Chicago,   R.   I.  &  P. 
Ry.  Co.  v.  Kendall,  72  111.  App.  105 
(1897). 

Iowa. — Independence  Mills  Co. 
v.  Burlington,  Cedar  R.  &  N.  Ry. 
Co.,  72  la.  535,  34  N.  W.  320,  2  Am. 
St.  Rep.  258  (1887). 

Massachusetts. — Rice  v.  Boston 
&  W.  R.  R.  Corp.,  98  Mass.  212 
(1867). 

North  Carolina. — Brooks  Mfg. 
Co.  v.  Southern  Ry.  Co.  (N.  C.),  68 
S.  E.  243  (1910). 

3  United  States. — Chicago,  R.  I.  & 
P.  Ry.  Co.  v.  Wood,  104  Fed.  663, 
44  C.  C.  A.  118(1900). 

Delaware. — Wallace  v.  Wilming- 
ton &  N.  Ry.  Co.,  8  Houst.  529,  18 
Atl.  818  (1889). 
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Georgia. — Caldwell  v.  Richmond 
&  D.  Ry.  Co.,  89  Ga.  550,  15  S.  E. 
678  (1892). 

Illinois.  —  Chicago  Terminal 
Transfer  R.  R.  Co.  v.  Helbreg,  99 
111.  App.  563  (1902). 

Indiana. — Glenn  v.  Lake  Erie  & 
W.  Ry.  Co.,  165  Ind.  659,  75  N.  E. 
282,  2  L.  R.  A.  (N.  S.)  872,  112  Am. 
St.  Rep.  255  (1905). 

Iowa. — Patterson  v.  Omaha  &  C. 
B.  Ry.  &  Bridge  Co.,  90  Iowa,  247, 
57  N.  W.  880  (1894). 

Kansas. — A  delay  of  one-half 
hour  before  leaving  train  after 
reaching  destination  terminates  the 
relation  of  carrier  and  passenger. 
Chicago,  K.  &  W.  Ry.  Co.  v.  Frazer, 
55  Kan.  582,  40  Pac.  923  (1895). 

Kentucky. — Louisville  &  N.  Ry. 
Co.  v.  Keller,  104  Ky.  768,  47  S.  W. 
1072  (1898),  passenger  entitled  to  a 
reasonable  time. 

Louisiana. — Dave  v.  Morgan's 
Louisiana  &  T.  R.  R.  &  Steamship 
Co.,  47  La.  Ann.  576,  17  So.  128 
(1895). 

Maryland. — Johnson  v.  Philadel- 
phia, W.  &  B.  R.  R.  Co.,  63  Md.  106 
(1884). 

Massachusetts. — Legge  v.  New 
York,  N.  H.  &  H.  R.  R.  Co.,  197 
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In  the  case  of  a  street  railway  company,  it  is  fulfilled  by 
leaving  the  passenger  when  he  has  arrived  at  his  destina- 
tion, safely  in  the  street.1  The  street  railway  company, 


Mass.  88,  83  N.  E.  367,  23  L.  R.  A. 
(N.  S.)  633  (1908). 

Minnesota. — Wyman  v.  Northern 
Pac.  R.  R.  Co.,  34  Minn.  210,  25 
N.  W.  349  (1885). 

Michigan. — Burnham  v.  Wabash 
Ry.  Co.,  91  Mich.  523,  52  N.  W.  14 
(1892). 

Nebraska. — Omaha  &  R.  V.  Ry. 
Co.  v.  Chollette,  33  Neb.  143,  49 
N.  W.  1114(1891). 

North  Carolina. — H  a  n  s  1  e  y  v. 
Jamesville  &  W.  R.  C.  Co.,  115  N. 
C.  602,  20  S.  E.  528,  32  L.  R.  A. 
543,  44  Am.  St.  Rep.  474  (1894). 

North  Dakota. — Haug  v.  Great 
Northern  Ry.  Co.,  77  N.  W.  97 
(1898). 

New  Jersey. — Falk  v.  New  York, 
S.  &  W.  R.  R.  Co.,  56  N.  J.  L.  380, 
29  All.  157  (1894). 

New  York. — Van  Ostran  v.  New 
York  Central  &  H.  R.  R.  R.  Co.,  35 
Hun  (N.  Y.),  590  (1885). 

North  Carolina. — Hinshaw  v.  Ra- 
leigh &  A.  A.  L.  R.  R.  Co.,  118  N.  C. 
1047,  24  S.  E.  426  (1896). 

Ohio—  Pittsburg,  C.  &  St.  L.  R. 
R.  Co.  v.  Krouse,  30  Ohio  St.  222 
(1876). 

Pennsylvania. — Hartzig  v.  Lehigh 
Val.  R.  R.  Co.,  154  Pa.  St.  364,  26 
Atl.  310  (1893). 

South  Carolina. — S  a  m  u  e  1  s  v. 
Richmond  &  D.  R.  R.  Co.,  35  S.  C. 
493,  14  S.  E.  943,  28  Am.  St.  Rep. 
883  (1891). 

Texas.— Texas  &  P.  Ry.  Co.  v. 
Dick,  26  Tex.  Civ.  App.  256,  63  S. 
W.  895  (1901) ;  Houston  &  T.  C.  Ry. 


Co.  v.  Batchler,  37  Tex.  Civ.  App. 
116,  83  S.  W.  902  (1904). 

Wisconsin. — Ellis  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  120  Wis.  645,  98 
N.  W.  942  (1904).  But  the  relation 
of  carrier  and  passenger  ceases  after 
a  reasonable  time  for  the  passenger 
to  get  off  the  car  at  his  destination 
elapses.  Imhoff  v.  Chicago  &  M. 
Ry.  Co.,  20  Wis.  344  (1866). 

West  Virginia. — The  relation  of 
carrier  and  passenger  does  not  ter- 
minate by  the  act  of  the  passenger 
in  alighting  from  the  car  at  his 
destination,  but  continues  until  a 
reasonable  time  for  the  passenger 
to  leave  the  railroad  premises  has 
elapsed.  McDade  v.  Norfolk  &  W. 
Ry.Co.(W.Va.),68S.E.378(1910). 

1  Alabama. — C alderwood  v. 
North  Birmingham  St.  Ry.  Co.,  96 
Ala.  318,  11  So.  66  (1892). 

Illinois. — West  Chicago  St.  R.  R. 
Co.  v.  Walsh,  78  111.  App.  595 
(1898). 

Indiana. — Anderson  v.  Citizens' 
St.  R.  R.  Co.,  12  Ind.  App.  194,  38 
N.  E.  1109  (1894). 

Maryland. — United  Railways  & 
Electric  Co.  v.  Hertel,  97  Md.  382, 
55  Atl.  428  (1903). 

Missouri. — Jackson  v.  Grand 
Ave.  Ry.  Co.,  118  Mo.  199,  24  S.  W. 
192  (1893). 

New  York. — Timpson  v.  Man- 
hattan Ry.  Co.,  52  Hun  (N.  Y.), 
489,  5  N.  Y.  Supp.  684  (1889). 

Oregon. — Smith  v.  City  &  Subur- 
ban Ry.  Co.,  29  Oreg.  539,  46  Pac. 
136  (1896). 
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however,  is  bound  to  warn  any  passenger  who  is  about  to 
alight  in  a  dangerous  place  that  is  known  to  the  carrier 
itself.1  But  if  the  passenger's  injury  is  due  solely  to  his 
jumping  from  the  conveyance  while  it  is  in  motion,  he 
cannot  recover  damages.2  It  has  been  held  that  if  pas- 
sengers are  given  permission  to  remain  upon  the  convey- 
ance for  a  time  after  their  destination  is  reached,  they  will 
remain  passengers  until  they  have  had  a  reasonable  time 
to  leave  in  addition  to  the  extension  of  time  granted.3 
But  the  act  of  a  passenger  in  remaining  upon  the  premises 
of  the  carrier  after  arriving  at  his  destination  for  an  un- 
lawful purpose,  or  for  objects  not  contemplated  by  the 
contract  of  transportation,  has  been  held  to  deprive  him 
of  his  rights  as  a  passenger.4 

Topic  C.  Whether  Delivery  Is  Properly  Made 

§  1045.  Performance  according  to  instructions. 

It  would  seem  that  completion  of  performance  accord- 
ing to  the  instructions  given  by  the  person  entitled  to  give 
directions  would  always  be  justifiable  in  the  absence  of 
complicating  circumstances.  Thus  delivery  to  the  con- 
signee would  normally  be  a  discharge  from  all  further 
liability; 5  and  so  would  delivery  to  the  consignor  be,  if 

Pennsylvania. — Fairmount  &  A.  2  Minnesota. — Butler  v.  St.  Paul 

St.  Pass.  Ry.  Co.  v.  Stutler,  54  Pa.  &  D.  R.  R.  Co.,  59  Minn.  135,  60 

St.  375  (1867).  N.  W.  1090  (1894). 

1  Alabama. — Montgomery  St.  Ry.  North  Carolina. — Burgin  v.  Rich- 
Co,  v.  Mason,  133  Ala.  508,  32  So.  mond  &  D.  Ry.  Co.,  115  N.  C.  673, 
261  (1902).  20  S.  E.  473  (1894). 

Arkansas. — Little  Rock  &  Ft.  S.  3  Prickett  v.  New  Orleans  Anchor 

Ry.  Co.  v.  Tankersley,  54  Ark.  25,  Line,  13  Mo.  App.  436  (1883). 

14  S.  W.  1099  (1890).  *  Hendrick  v.  Chicago  &  A.  Ry. 

Kentucky.— Sweet    v.    Louisville  Co.,   136  Mo.  548,  38  S.  W.  297 

Ry.  Co.,  113  Ky.  15,  67  S.  W.  4  (1896);   Chicago,  R.  I.  &  P.  Ry. 

(1902).  Co.    v.    Barrett,   16   111.    App.    17 

Massachusetts. — Bigelow  v.  West  (1884). 

End  St.  Ry.  Co.,  161  Mass.  393,  37  8  See: 

N.  E.  367  (1894).  Massachusetts.— Forbes    v.    Bos- 
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title  has  not  passed  to  the  consignee.1  Where  a  bill  of 
lading  is  issued,  delivery  according  to  its  tenor  will  usually 
be  considered  the  performance  of  the  undertaking; 2  and 
therefore  it  is  often  said  that  the  carrier  may  require  the 
production  of  the  bill  of  lading  before  he  can  be  asked  to 
deliver  the  goods.3  A  distinction  should  be  taken,  how- 
ever, which  is  not  invariably  observed.  A  carrier  who  has 
issued  an  "order"  bill  of  lading  delivers  the  goods  to  any- 
one else  than  the  holder  of  the  bill  of  lading  at  his  peril, 
as  the  commercial  community  deals  with  such  bills  as  rep- 
resenting the  goods  themselves.4  But  it  is  usually  held 


ton  &  Lowell  R.  R.  Co.,  133  Mass. 
154  (1882). 

New  York. — Marshall  et  al.  v. 
New  York  Central  R.  R.  Co.,  45 
Barb.  502  (1866). 

^ee: 

United  States. — Southern  Express 
Co.  v.  Dixon,  94  U.  S.  549,  24  L.  ed. 
285  (1876). 

New  York. — Thompson  v.  Fargo, 
49  N.  Y.  188, 10  Am.Rep.342  (1872). 

2  See: 

Alabama. — Louisville  &  N.  R.  R. 
Co.  v.  Britton,  149  Ala.  552,  43  So. 
108  (1907). 

New  Hampshire. — F i  r  s t  Nat. 
Bank  v.  Northern  R.  R.  Co.,  58 
N.  H.  203  (1877). 

3  See: 

Kansas.— Atchison,  T.  &  S.  F. 
Ry.  Co.  v.  Schriver,  72  Kan.  550, 
84  Pac.  119,  4  L.  R.  A.  (N.  S.)  1056 
(1906). 

Maryland. — Chesapeake  Steam- 
ship Co.  v.  Merchants'  Bank,  102 
Md.  589,  63  Atl.  113  (1906). 

New  York. — Lyons  v.  New  York 
Cent.  &  H.  R.  R"  R.  Co.,  120  N.  Y. 
Supp.  1132,  136  App.  Div.  903 
(1909). 


Texas.— Dwyer  v.  Gulf,  C.  &  S.  F. 
Ry.  Co.,  69  Tex.  707,  7  S.  W.  504 
(1888). 

One  case  has  said  that  the  carrier 
must  ask  for  production  of  bill  of 
lading  if  he  has  any  reason  to  sus- 
pect consignee.  Nashville,  C.  &  St. 
L.  Ry.  Co.  v.  Grayson  County  Nat. 
Bank,  100  Tex.  17,  93  S.  W.  431 
(1906). 

Another  case  has  said  that  the 
carrier  is  liable  for  damages  for  de- 
lay caused  by  refusing  to  deliver 
goods  without  production  of  the  bill 
of  lading.  George  &  Co.  v.  Louis- 
ville &  N.  Ry.  Co.,  88  Miss.  306,  40 
So.  486  (1906). 

4  Arkansas. — Arkansas  Southern 
Ry.  Co.  v.  German  Nat.  Bank,  77 
Ark.  482,  92  S.  W.  522  (1906). 

Kentucky. — Douglas  v.  People's 
Bank,  86  Ky.  176,  5  S.  W.  420,  9 
Am.  St.  Rep.  276  (1887). 

Massachusetts. — Wright  &  C.  Co. 
v.  Warren,  177  Mass.  283,  58  N.  E. 
1082  (1901). 

Minnesota. — Ratzer  v.  Burling- 
ton, C.  R.  &  N.  Ry.  Co.,  64  Minn. 
245,  66  N.  W.  988,  58  Am.  St.  Rep. 
530  (1896). 
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otherwise  as  to  the  "straight"  bill  of  lading,  for  it  would 
be  hampering  business  too  much  to  hold  the  carrier  liable 
for  delivering  to  the  addressee  without  his  producing  the 
bill.1 


§  1046.  Legal  excuse  for  withholding  delivery. 

If  goods  are  claimed  from  the  carrier  in  proceedings 
affecting  the  goods  shipped  by  the  consignor,2  or  by  proc- 
ess after  the  arrival  of  the  goods  in  a  suit  involving  the 
consignee,3  or  if  the  goods  themselves  are  seized,4  or  if 
they  are  stopped  in  transit 5 — these  proceedings  will  excuse 


Missouri. — Midland  Nat.  Bank 
v.  Missouri  Pacific  Ry.  Co.,  132 
Mo.  492,  33  S.  W.  521,  53  Am.  St. 
Rep.  505  (1896). 

Nebraska. — Union  Pacific  Ry. 
Co.  v.  Johnson,  45  Neb.  57,  63  N. 
W.  144,  50  Am.  St.  Rep.  540  (1895). 

1  Arkansas.  —  Nebraska     Meal 
Mills  v.  St.  Louis  S.  W.  Ry.  Co.,  64 
Ark.  169,  38  L.  R.  A.  358,  62  Am. 
St.  Rep.  183  (1897). 

Massachusetts. — Forbes  v.  Bos- 
ton &  L.  R.  R.  Co.,  133  Mass.  154 
(1892). 

2  United  States. — Stiles  v.  Davis, 
1  Black,  101,  17  L.  ed.  33  (1861). 

Michigan. — Pingree  v.  Detroit, 
L.  &  N.  R.  R.  Co.,  66  Mich.  143,  33 
N.  W.  298,  11  Am.  St.  Rep.  479 
(1887). 

New  Hampshire. — Hett  v.  Boston 
&  M.  R.  R.  Co.,  69  N.  H.  139,  44 
Atl.  910  (1897). 

New  York.— Bliven  &  M.  v.  Hud- 
son River  R.  R.  Co.,  36  N.  Y.  403 
(1867). 

s  Illinois. — Illinois  Central  R.  R. 
Co.  v.  Cobb,  48  111.  402  (1868). 

Iowa. — Montrose  Pickle  Co.  v. 
Dodson  &  H.  Mfg.  Co.,  76  Iowa, 
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172,  40  N.  W.  705,  2  L.  R.  A.  417, 
14  Am.  St.  Rep.  213  (1888). 

Minnesota. — Cooley  v.  Minne- 
sota Transfer  Ry.  Co.,  53  Minn. 
327,  55  N.  W.  141,  39  Am.  St.  Rep. 
609  (1893). 

Missouri. — Landa  v.  Hoick  &  Co. 
et  al.,  129  Mo.  663,  31  S.  W.  900 
(1895). 

4  See: 

Indiana. — Ohio  &  Mississippi  Ry. 
Co.  v.  Yohe,  51  Ind.  181,  19  Am.  St. 
Rep.  727  (1875). 

New  York. — Bliven  &  M.  v.  Hud- 
son River  R.  R.  Co.,  36  N.  Y.  403 
(1867). 

6  See: 

California. — Jones  v.  Earl,  37 
Cal.  630,  99  Am.  Dec.  338  (1869). 

Maine. — Allen  v.  Maine  Central 
R.  R.  Co.,  79  Me.  327,  9  Atl.  895,  1 
Am.  St.  Rep.  310  (1887). 

Where  process  was  served  upon  a 
general  solicitor  of  the  railroad  and 
goods  were  let  go  by  a  freight  agent 
at  the  point  of  delivery  a  few  hours 
later  before  the  solicitor  could  in- 
vestigate or  get  in  touch  with  the 
situation  the  railroad  was  held  not 
liable.  Bates  v.  Chicago,  M.  &  St. 
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the  carrier  for  withholding  delivery.1  The  carrier  will  at 
least  have  the  right  to  hold  the  goods  for  a  reasonable 
time  to  investigate  the  merits  of  the  claim.2  And  the 
carrier  is  bound  to  give  his  patron  notice  of  any  inter- 
ference with  the  goods  by  legal  process.3  It  should  be 
noted  that  if  the  goods  are  not  held  up  by  the  process 
served,  the  carrier  will  have  no  excuse  for  abandoning 
their  transportation.4  And  it  is  still  more  noteworthy 
that  unless  the  seizure  to  which  he  submits  is  really  valid, 
the  carrier  is  not  excused.5 


P.  Ry.  Co.,  60  Wis.  296,  19  N.  W. 
72,  50  Am.  Rep.  369  (1884). 

A  carrier  is  not  held  liable  for 
fulling  to  take  extraordinary  steps 
to  protect  the  interests  of  the  con- 
signor, such  as  stopping  the  goods 
in  transit  for  him.  French  v.  Star 
Union  Transp.  Co.,  134  Mass.  288 
(1883). 

1  Iowa. — Skinner  v.  Chicago  &  R. 
I.  R.  R.  Co.,  12  Iowa,  191  (1861). 

Maryland. — Baltimore  &  O.  R.  R. 
Co.  v.  Pumphrey,  59  Md.  390 
(1882). 

New  Mexico. — MacVeagh  v.  At- 
chison,  T.  &  S.  F.  R.  R.  Co.,  3  N.  M. 
205,  5  Pac.  457  (1885). 

New  York. — McEntee  v.  New 
Jersey  Steamboat  Co.,  45  N.  Y.  34, 
6  Am.  Rep.  28  (1871). 

2  Maine. — Bennett    v>    American 
Express  Co.,  83  Me.  236,  22  Atl. 
159,  13  L.  R.  A.  33,  23  Am.  St.  Rep. 
774  (1891). 

Massachusetts. — E  d  w  a  r  d  s  v. 
White  Line  Tr.  Co.,  104  Mass.  159, 
6  Am.  Rep.  213  (1870). 

New  York. — V an  Winkle  v. 
United  States  Mail  S.  S.  Co.,  37 
Barb.  122  (1862). 

Vermont. — Burton  v.  Wilkinson, 
18  Vt.  186,  46  Am.  Dec.  145  (1846). 


3  United    States.— The     M.     M. 
Chase,  37  Fed.  708  (1889). 

Georgia. — Savannah,  G.  &  N.  A. 
R.  R.  Co.  v.  Wilcox,  Gibbs  &  Co.,  48 
Ga.  432  (1873). 

Indiana. — Ohio  &•  Mississippi  Ry. 
Co.  v.  Yohe,  51  Ind.  181,  19  Am. 
Rep.  727  (1875). 

Oregon. — Jewett  v.  Olsen,  18 
Oreg.  419,  23  Pac.  262,  17  Am.  St. 
Rep.  745  (1890). 

4  See: 

United  States. — The  Mary  Ann 
Guest,  Olcott,  498,  Fed.  Gas.  No. 
9197  (1847). 

South  Carolina. — Faust  v.  South 
Carolina  R.  R.  Co.,  8  S.  C.  118 
(1877). 

6  See: 

Maine. — Bennett  v.  American 
Express  Co.,  83  Me.  236,  22  Atl. 
159,  13  L.  R.  A.  33,  23  Am.  St.  Rep. 
774  (1891). 

Michigan. — Gibbons  v.  Farwell, 
63  Mich.  344,  29  N.  W.  855,  6  Am. 
St.  Rep.  301  (1886). 

Where  the  liquor  in  the  custody 
of  the  carrier  was  seized  and  de- 
stroyed in  conformity  with  a  state 
statute,  and  the  carrier  gave  notice 
to  the  owner,  it  was  held  that  he 
was  relieved  from  all  liability. 
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§  1047.  Delivery  to  true  owner. 

It  is  a  good  defense  to  an  action  upon  the  contract  for 
transportation  against  a  common  carrier  by  a  party  to 
the  consignment,  if  the  carrier  shows  that  it  delivered  the 
goods  to  the  true  owner.1  Indeed,  it  is  liable  for  conver- 
sion if  it  refuses  to  surrender  the  goods  to  the  true  owner 
upon  demand.2  But  it  should  be  noted  that  if  the  trans- 
portation undertaken  is  for  one  who  in  reality  has  no  right 
to  the  goods,  the  carrier  after  delivery  cannot  be  held  liable 
for  conversion  by  reason  of  such  dealing  with  the  goods.3 
It  may  be  noted  that  if  the  owner  demands  his  goods  at 
any  place,  he  is  entitled  to  have  them;  but  he  must  pay 
the  freight  for  the  whole  carriage  originally  arranged.4 

§  1048.  Delivery  to  wrong  person. 

Such  is  the  responsibility  of  bailees,  that  delivery  by  the 
carrier  to  a  person  other  than  the  person  designated  is  a 


Wells  v.  Maine  Steamship  Co.,  4 
Cliff.  (U.  S.)  228,  29  Fed.  Cas.  No. 
17,401  (1879). 

And  so  where  delivery  of  bananas 
was  withheld  in  accordance  with 
orders  of  the  local  sanitary  commis- 
sion which  had  declared  a  quaran- 
tine the  carrier  was  excused.  Ala- 
bama &  V.  Ry.  Co.  v.  Tirelli  Bros., 
93  Miss.  797,  48  So.  962  (1909). 

1  United  States.— The  Idaho,  93 
U.  S.  575,  23  L.  ed.  978  (1876). 

Illinois. — American  Express  Co. 
v.  Greenhalgh,  80  111.  68  (1875). 

Indiana. — Cleveland,  C.,  C.  & 
St.  L.  Ry.  Co.  v.  Moline  Plow  Co., 
13  Ind.  App.  225,  41  N.  E.  480 
(1895). 

Minnesota. — National  Bank  of 
Commerce  v.  Chicago,  B.  &  N.  R. 
R.  Co.,  44  Minn.  224,  46  N.  W.  342, 
560,  20  Am.  St.  Rep.  566,  9  L.  R.  A. 
263  (1890). 
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New  York. — Bates  v.  Stanton,  1 
Duer,  79  (1852). 

2  Colorado. — Florence    &    C.    C. 
Ry.  Co.  v.  Jensen  (Colo.),  108  Pac. 
974  (1910). 

Georgia. — Southern  Express  Co. 
v.  Palmer  et  al.,  48  Ga.  85  (1873). 

Nebraska. — Shellenberg  v.  Fre- 
mont, E.  &  M.  V.  R.  R.  Co.,  45 
Neb.  487,  63  N.  W.  859,  50  Am.  St. 
Rep.  561  (1895). 

Wisconsin. — Wells  v.  American 
Express  Co.,  55  Wis.  23,  11  N.  W. 
537,  12  N.  W.  441,  42  Am.  Rep.  695 
(1882). 

3  United    States. — Rosenfield     v. 
Express  Co.,  1  Woods  (U.  S.),  131 
(1871). 

Missouri. — White  Live  Stock 
Commission  Co.  v.  Chicago,  M.  & 
St.  P.  R.  R.  Co.,  87  Mo.  App.  330 
(1900). 

*  United    States.— The    Mohawk, 
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misdelivery  for  which  the  carrier  is  absolutely  liable  as 
for  a  conversion,  even  if  there  is  no  negligence  that  can 
be  imputed  to  him.1  But  if  the  negligence  of  the  shipper 
is  a  factor  in  the  mistake,  then  the  carrier  is  excused,  as 
where  the  address  of  the  consignee  is  so  wrong  as  naturally 
to  mislead  the  carrier.2  Furthermore,  delivery  to  an  un- 
authorized person  is  misdelivery,3  while  delivery  to  an 
agent  with  apparent  authority  to  receive  is  good.4  It  is, 
for  example,  not  good  delivery  to  hand  the  goods  over  to 
a  spouse  5  or  a  guarantor.6  But  it  is  good  delivery  to  hand 
a  package  addressed  to  the  Secretary  of  the  Treasury  to 
a  clerk  in  his  office,7  or  in  care  of  the  conductor  of  a  train 
to  whomsoever  may  be  the  conductor  at  the  time.8 


8     Wall.     153,     19     L.    ed.     406 
(1868). 

North  Dakota. — Braithwaite  v. 
Power,  1  N.  Dak.  455,  48  N.  W.  354 
(1891). 

1  Alabama.— Mobile,  J.  &  K.  C. 
Ry.  Co.  v.  Bay  Shore  L.  Co.  (Ala.), 
51  So.  956  (1910). 

Arkansas. — Little  Rock,  M.  R.  & 
T.  R.  R.  Co.  v.  Glidwell,  39  Ark. 
487  (1882). 

Illinois. — Illinois  Cent.  R.  Co.  v. 
Parks,  54  111.  294  (1870). 

Indiana. — Cleveland,  C.,  C.  & 
St.  L.  R.  R.  Co.  v.  Wright,  25  Ind. 
App.  525,  58  N.  E.  559  (1900). 

New  York. — Packard  v.  Getman, 
4  Wend.  613,  21  Am.  Dec.  166 
(1830). 

West  Virginia. — Clarke-Lawrence 
Co.  v.  Chesapeake  &  O.  Ry.  Co.,  63 
W.  Va.  423,  61  S.  E.  364  (1908). 

2  New    York. — Mott   v.    Long   I. 
Ry.  Co.,  123  N.  Y.  Supp.  49  (1910). 

Pennsylvania.— Lake  Shore  &  M. 
S.  Ry.  Co.  v.  Hodapp,  83  Pa.  St. 
22  (1876). 


3  California. — Adams    &    Co.    v. 
Blankenstein,  2  Cal.  413,  56  Am. 
Dec.  350  (1852). 

Missouri. — Wilson  Sewing  Ma- 
chine Co.  v.  Louisville  &  N.  R.  R. 
Co.,  71  Mo.  203  (1879). 

New  York. — Schlesinger  &  Sons 
v.  New  York,  N.  H.  &  H.  R.  R.  R. 
Co.,  85  N.  Y.  Supp.  372  (1903). 

Wisconsin.  — -  Ela  v.  American 
Merch.  Union  Exp.  Co.,  29  Wis. 
611,  9  Am.  Rep.  619  (1872). 

4  Georgia. — Brunswick  &  W.  Ry. 
Co.  v.  Rotchild  &  Co.,  119  Ga.  604, 
46  S.  E.  830  (1904). 

Illinois. — American  Merch.  Un. 
Exp.  Co.  v.  Milk,  73  111.  224 
(1874). 

6  Missouri  Pacific  Ry.  Co.  v. 
Weil,  8  Kans.  App.  839,  57  Pac.  853 
(1899). 

«-Mahon  v.  Blake,  125  Mass.  477 
(1878). 

'Aldrich  C.  S.  Mfg.  Co.  v. 
American  Exp.  Co.,  117  Mich.  32, 
75  N.  W.  94  (1898). 

8  Southern  Express  Co.   v.   Wil- 
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§  1049.  Delivery  to  the  designated  person. 

There  is  a  noteworthy  conflict  of  authority  in  that  class 
of  cases  where  a  swindler,  taking  a  name  and  address  prac- 
tically the  same  as  that  of  an  established  concern  in  good 
credit,  orders  goods  shipped  to  him.  When  the  carrier 
subsequently  delivers  the  goods  to  the  swindler,  he  is  by 
many  cases  held  liable  for  a  misdelivery,  and  responsible 
therefore  for  the  loss  of  the  goods  thereby. l  But  there  are 
strong  opinions  to  the  effect  that  in  such  cases  this  is  de- 
livery by  the  carrier  to  the  party  designated  by  the  con- 
signor, and  it  is  therefore  a  proper  performance  of  the  obli- 
gation.2 In  the  cases  first  cited,  it  is  insisted  that  a  carrier 
is  always  liable  for  misdelivery  although  he  is  absolutely 
without  blameworthiness,  and  that  in  this  instance  the  con- 
signor intended  that  the  goods  should  be  delivered  to  the 
person  whom  he  supposed  wrote  the  letter  ordering  the 
goods.  But  in  the  cases  cited  on  the  other  side,  it  is  insisted 


liams,  99  Ga.  482,  27  S.  E.  743 
(1896). 

1  Florida. — Southern  Express  Co. 
v.  Van  Meter,  17  Fla.  783,  35  Am. 
Rep.  107  (1880). 

Illinois. — Pacific  Express  Co.  v. 
Shearer,  160  111.  215,  43  N.  E.  816, 
52  Am.  St.  Rep.  324,  37  L.  R.  A. 
177  (1896). 

Iowa. — Brunswick  v.  United 
States  Express  Co.,  46  Iowa,  77 
(1877). 

Kentucky. — Louisville  &  N.  R.  R. 
Co.  v.  Ft.  Wayne  Electric  Co.,  108 
Ky.  113,  21  Ky.  L.  R.  1544,  55  S.  W. 
918  (1900). 

Neio  York. — Price  v.  Oswego  &  S. 
R.  R.  Co.,  50  N.  Y.  213,  10  Am. 
Rep.  475  (1872). 

Ohio.— Oskamp  et  al.  v.  Southern 
Express  Co.,  61  Ohio  St.  341,  56 
N.  E.  13  (1899). 

[940] 


Tennessee. — Sword  v.  Young,  89 
Tenn.  126,  14  S.  W.  481,  604 
(1890). 

Vermont. — Winslow  v.  Vermont 
&  M.  R.  R.  Co.,  42  Vt.  700,  1  Am. 
Rep.  365  (1870). 

2  United  States.— The  Drew,  15 
Fed.  826  (1883). 

Massachusetts.  —  Samuel  v. 
Cheney,  135  Mass.  278,  46  Am. 
Rep.  467  (1883). 

Missouri. — Wilson  v.  Adams  Ex- 
press Co.,  27  Mo.  App.  360  (1887). 

Pennsylvania. — Seibert  v.  Rail- 
way Co.,  15  Pa.  Super.  Ct.  435 
(1900). 

Texas. — Pacific  Express  Co.  v. 
Hertzberg,  17  Tex.  Civ.  App.  100, 
42  S.  W.  795  (1897). 

England. — M'Kean  v.  M'lvor, 
L.  R.  6  Ex.  36  (1870). 
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that  if  a  carrier  simply  performs  his  undertaking  according 
to  the  instructions  given  he  is  always  protected,  and  that 
if  the  seller  is  shipping  goods  in  response  to  an  order  his 
intention  is  to  send  the  goods  to  the  writer  of  that  letter. 
The  inherent  difficulty  in  the  problem  is  that  there  is 
truth  in  both  arguments;  and  probably  the  issue  is  what 
is  predominant  in  the  shipper's  mind.  There  are  those 
who  will  say  that  it  is  to  sell  to  the  reputable  concern,  but 
the  writer  believes  that  as  business  goes  it  is  to  fill  the 
actual  order. 

§  1050.  Demurrage  charges. 

It  would  seem  that  corresponding  to  the  carrier's  duty 
to  deliver  within  a  reasonable  time  or  else  be  liable  for  the 
delay,  there  should  be  a  duty  upon  the  consignee  to  take 
away  the  goods  within  a  reasonable  time  or  else  be  liable 
for  the  extra  service  of  the  carrier  in  holding  the  goods  for 
him  after  the  carriage  has  ceased.  However,  there  is  a 
noteworthy  conflict  of  opinion  as  to  the  basis  of  such  a 
charge  against  the  consignee  for  a  delay  in  taking  the 
goods  from  the  carrier  or  detention  of  his  vehicles.  Even 
in  admiralty  this  conflict  appears,  the  English  view  be- 
ing that  the  charge  can  only  be  made  if  stipulated  for 
in  the  bill  of  lading,1  while  the  American  view  has  been 
that  there  may  be  a  charge  for  unnecessary  detention 
imposed  regardless  of  contract.2  As  to  the  right  of  a  rail- 
road to  make  a  charge  in  the  nature  of  demurrage,  there 
are  two  opinions  in  the  American  authorities.  In  the 
earlier  cases  it  was  usually  decided  that  unless  there  was 
a  stipulation  for  demurrage  in  the  contract  of  shipment, 
such  a  charge  could  not  be  imposed. 3  In  other  jurisdictions 

1  Brouncker  v.  Scott,  4  Taunt.  1  2  The  Apollon,  9  Wheat.  362 
(1811).  (1824). 

See,  however,  Ford  v.  Cottes-  See  also  Hawgood  v.  1,310  Tons 
worth,  L.  R.  4  Q.  B.  127  (1868).  of  Coal,  21  Fed.  681  (1884). 

3  United  Stales. — Sutton  v.  Housa- 
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it  is  held  when  the  railroad  posts  regulations  imposing 
demurrage  these  charges  may  be  collected.1  At  all  events 
the  demurrage  charge  must  be  reasonable;  2  but  it  is  not 
necessarily  based  upon  the  mere  cost  of  the  storage  to  the 
railroad.3  As  a  consequence  of  this  difference  of  opinion 
as  to  the  basis  of  this  demurrage  there  is  conflict  of  au- 
thority as  to  whether  there  is  a  lien  for  the  charge.  Ac- 
cording to  the  earlier  view,  as  this  was  a  separate  matter 
outside  of  common-law  obligation,  there  was  no  common- 
law  lien ; 4  but  according  to  the  modern  view  the  carrier  is 
at  least  given  a  warehouseman's  lien  for  such  storage.5 


tonic  R.  R.  Co.,  45  Fed.  507 
(1891). 

Illinois. — Chicago  &  N.  W.  Ry. 
Co.  v.  Jenkins,  103  111.  588  (1882). 

Nebraska. — Burlington  &  M.  R. 
R.  Co.  v.  Chicago  Lumber  Co.,  15 
Neb.  390,  19  N.  W.  451  (1884). 

Tennessee. — Swan  v.  Railroad 
Co.,  106  Tenn.  229,  61  S.  W.  57 
(1901). 

1  Georgia. — M  i  1 1  e  r  &  Co.  v. 
Georgia  R.  R.  &  Banking  Co.,  88 
Ga.  563,  15  S.  E.  316,  18  L.  R.  A. 
323,  30  Am.  St.  Rep.  170  (1891). 

Massachusetts. — Miller  v.  Mans- 
field, 112  Mass.  260  (1873). 

Mississippi. — Yazoo  &  M.  V.  R. 
R.  Co.  v.  Searles,  85  Miss.  520,  37 
So.  939,  68  L.  R.  A.  715  (1904). 

Pennsylvania. — Pennsylvania  R. 
R.  Co.  v.  Midvale  Steel  Co.,  201 
Pa.  St.  624,  51  Atl.  313,  88  Am.  St. 
Rep.  836  (1902). 

1  Illinois. — Schumaker  v.  Chicago 
&  N.  W.  Ry.  Co.,  207  111.  199,  69 
N.  E.  825  (1904). 

Pennsylvania. — Baltimore  &  O. 
R.  R.  Co.  v.  Gray's  Ferry  Abattoir 
Co.,  27  Pa.  Super.  Ct.  511  (1905). 

3  Kentucky. — Kentucky  Wagon 
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Mfg.  Co.  v.  Ohio  &  M.  Ry.  Co.,  98 
Ky.  152,  17  Ky.  L.  Rep.  726,  32  S. 
W.  595,  36  L.  R.  A.  850,  56  Am.  St. 
Rep.  326  (1895). 

Missouri. — Darlington  v.  Mis- 
souri Pac.  R.  R.  Co.,  99  Mo.  App.  1, 
72  S.  W.  122  (1903). 

4  New  York. — Crommelin  v.  New 
York  &  H.  R.  R.  R.  Co.,  10  Bosw. 
(N.  Y.)  77  (1862). 

Pennsylvania. — Nicolette  L  u  m- 
ber  Co.  v.  People's  Coal  Co.,  213 
Pa.  St.  379,  62  Atl.  1060,  3  L.  R.  A. 
(N.  S.)  327,  110  Am.  St.  Rep.  550 
(1906). 

Tennessee. — East  Tenn.,  Va.  & 
Ga.  R.  R.  Co.  v.  Hunt,  15  Lea 
(Tenn.),  261  (1885). 

Wyoming. — Kansas  Pac.  Ry.  Co. 
v.  McCann,  2  Wyo.  3  (1877). 

5  Alabama. — Southern  Ry.  Co.  v. 
Lockwood  Mfg.  Co.,  142  Ala.  322, 
37    So.    667,    68    L.    R.    A.   227 
(1904). 

Massachusetts. — Miller  v.  Mans- 
field, 112  Mass.  260  (1873). 

Mississippi. — New  Orleans  &  N. 
E.  R.  R.  Co.  v.  George,  82  Miss. 
710,  35  So.  193  (1903). 

Ohio—  Pittsburg,  C.,  C.  &  St.  L. 
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§  1051.  Full  completion  of  performance. 

Although  the  problem  of  the  completion  of  performance 
of  the  undertaking  is  of  vital  moment  only  in  the  case  of 
carriers  and  innkeepers,  it  would  seem  that  whenever  it 
is  of  importance  in  other  services  the  same  general  prin- 
ciples should  govern.  The  principles  which  have  been  dis- 
cussed in  this  chapter  justify  the  large  generalization  that 
the  special  obligation  due  imposed  upon  one  engaged  in  a 
public  service  terminates  when  there  has  been  full  per- 
formance of  the  service  which  has  been  undertaken,  but 
not  until  then.  It  is  difficult  to  find  cases  in  the  other 
public  services  where  the  issue  is  whether  the  public 
service  is  ended.  Perhaps  the  explanation  of  those  cases 
which  hold  that  when  water  supply  is  cut  off  for  non- 
payment, a  price  cannot  be  charged  for  turning  on  the 
water  again  *  is  that  the  service  is  regarded  as  simply  in- 
terrupted by  the  nonpayment.  Another  interesting  set 
of  cases  holds  that  even  when  the  service  of  the  telephone 
company  has  been  permanently  discontinued,  the  com- 
pany has  not  altogether  terminated  its  liability  for  pos- 
sible damages  until  it  has  removed  its  wires  from  the 
structure.2 

Ry.  Co.  v.  Mooar  Lumber  Co.,  27  modern  statutes  providing  for  re- 

Oh.  Cir.  Ct.  588  (1905).  ciprocal  demurrage  charges  for  un- 

Under  the  Interstate  Commerce  warranted  delay  by  the  carrier  or 

Act  a  demurrage  charge  scheduled  the  shipper.    St.  Louis,  I.  M.  &  So. 

by  the  railroad  must  be  paid  in  the  Ry.    Co.   v.    Edwards   (Ark.),    127 

absence  of  action  by  the  Commis-  S.  W.  713  (1910). 

sion  setting  it  aside.     Texas  &  P.  l  See  State  ex  rel.  Jones,  141  Mo. 

Ry.  Co.  v.  Abilene  Oil  Co.,  204  U.  S.  App.  299,  125  S.  W.  1169  (1910). 

426,  51  L.  ed.  553,  27  S.  Ct.  Rep.  2  See  Southern  Bell  Telephone  & 

350  (1907).  T.  Co.  v.  McTyer,  137  Ala.  601,  34 

Note  should  be  made  of  the  very  So.  1020  (1902). 
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GENERAL   THEORY   OF   RATE   REGULATION 
§  1060.  General  principles  governing  reasonableness. 

Topic  A.  The  Schedule  as  a  Whole 
§  1061.  Reasonableness  of  the  schedule  as  a  whole. 

1062.  Many  elements  to  be  taken  into  account. 

1063.  Reduction  of  particular  rates  leaving  sufficient  total  earnings. 

1064.  Rule  of  proportionality  in  sharing  costs. 

1065.  Rates  must  be  fair  to  all  concerned. 

1066.  Interests  of  the  companies  to  be  considered. 

1067.  Interests  of  the  public  to  be  considered. 

1068.  Accommodation  of  both  sought. 

1069.  Enlightened  policy  in  rate  regulation. 

Topic  B.  The  Particular  Rale 

§  1070.  Reasonableness  of  the  separate  rate. 

1071.  Relation  of  the  particular  rate  to  the  whole  schedule. 

1072.  Rates  unreasonable  in  themselves. 

1073.  Value  of  the  service. 

1074.  What  the  traffic  will  bear. 

1075.  Making  rates  compared  with  levying  taxes. 

1076.  Service  of  unusual  value. 

1077.  Service  not  worth  usual  amount. 

1078.  Average  cost  always  modified. 

§  1060.  General  principles  governing  reasonableness. 

The  question  of  the  reasonableness  of  rates  is  a  complex 
one.  As  there  are  two  parties  having  an  interest  in  the 
rates,  the  company  serving  and  the  customer  served,  and 
their  interests  are  diverse  and,  to  a  considerable  extent, 
opposed,  a  rate  which  is  reasonable  from  the  point  of 
view  of  one  may  be  quite  unreasonable  from  the  point  of 
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view  of  the  other.  The  interest  of  the  company  is  entirely 
directed  toward  framing  a  schedule  of  rates  which  as  a 
whole  shall  produce  a  certain  return,  and  so  long  as  the 
return  is  realized  it  is  immaterial  to  it  what  the  propor- 
tion of  contribution  of  each  individual  customer  is  to  the 
whole  amount.  On  the  other  hand,  the  customer  is  inter- 
ested in  the  individual  rate  charged  to  him,  and  in  that 
alone.  So  long  as  his  rate  is  a  fair  one  it  is  immaterial  to 
him  that  the  whole  schedule  is  so  arranged  as  to  yield  a 
great  profit  to  the  company.  As  the  case  stands  thus,  it 
is  necessary  in  framing  a  schedule  to  require  a  proper 
amount  of  concession  from  all  parties  concerned.  The 
principles  on  which  the  fairness  of  the  whole  schedule 
would  be  determined  will  be  limited  by  the  requirement 
of  fairness  to  the  individual  customer;  and  on  the  other 
hand  the  principles  on  which  the  reasonableness  of  a 
particular  rate  would  be  determined  may  need  modifica- 
tion because  of  the  just  claim  of  the  company  to  a  fair 
compensation.  The  examination  of  the  reasonableness 
of  the  charges  must  therefore  involve  a  study  both  of  the 
reasonableness  of  the  schedule  as  a  whole  and  also  of  the 
reasonableness  of  the  separate  rates. 

Topic  A.  The  Schedule  as  a  Whole 

§  1061.  Reasonableness  of  the  schedule  as  a  whole. 

The  reasonableness  of  the  schedule  as  a  whole  depends 
upon  whether  it  yields  a  fair  return  to  the  proprietors  of 
the  service.  This  is  largely  a  mathematical  question  gov- 
erned by  principles  which  may  now  be  said  to  be  well 
recognized.1  The  public  service  company  is  entitled  first 
of  all  to  pay  all  its  expenses  of  operation.  These  include 
not  only  the  actual  disbursements  for  operation  in  each 

1  The  latest  of  the  long  line  of      souri,  K.  &  T.  Ry.  Co.  v.  Love,  177 
Federal  cases  in  which  these  ele-      Fed.  493  (1910). 
ments  are  fully  considered  is  Mis- 
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year,  but  also  certain  annual  charges  which  must  be  paid 
before  any  real  profit  is  realized.  Moreover  the  company 
is  entitled  by  the  modern  decisions  to  gain  a  fair  profit 
upon  its  reasonable  capitalization.  The  determination 
of  what  constitutes  a  reasonable  capitalization  and  what 
a  fair  return,  is  a  matter  which  is  not  altogether  clear  in 
its  details  upon  the  authorities  as  yet.  But  generally 
speaking  it  may  be  said  that  by  the  present  policy  a  total 
return  will  be  allowed  in  normal  cases  sufficient  to  yield 
the  company  a  net  profit  above  proper  charges  equal  to 
that  which  would  be  realized  from  any  other  business 
where  the  capital  and  the  risk  were  the  same.1 

§  1062.  Many  elements  to  be  taken  into  account. 

That  these  various  elements  are  all  taken  into  consid- 
eration by  a  modern  court  in  passing  upon  the  reasonable- 
ness of  a  schedule  of  rates  is  shown  in  many  leading  cases. 
For  example  in  the  case  of  Brymer  v.  Butler  Water  Com- 
pany,2 the  court  being  called  upon  under  a  statute  to 
pass  upon  the  complaint  that  the  schedule  of  rates  of  the 
water  company  was  too  high,  Mr.  Justice  Williams  said: 
"By  what  rule  is  the  court  to  determine  what  is  reason- 
able, and  what  is  oppressive?  Ordinarily  that  is  a  reason- 
able charge  or  system  of  charges  which  yields  a  fair  re- 
turn upon  the  investment.  Fixed  charges  and  the  costs 
of  maintenance  and  operation  must  first  be  provided  for, 
then  the  interests  of  the  owners  of  the  property  are  to  be 
considered.  They  are  entitled  to  a  rate  of  return,  if  their 
property  will  earn  it,  not  less  than  the  legal  rate  of  inter- 
est; and  a  system  of  charges  that  yields  no  more  income 
than  is  fairly  required  to  maintain  the  plant,  pay  fixed 
charges  and  operating  expenses,  provide  a  suitable  sink- 

1  The  latest  of  the  many  State      Coke  Ry.  Co.  v.  Conley  (W.  Va.), 
cases  in  which  these  elements  are      67  S.  E.  613  (1910). 
all  taken  into  account  is  Coal  &          2 179  Pa.  St.  231,  36  Atl.  249,  36 

L.  R.  A.  260  (1897). 
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ing  fund  for  the  payment  of  debts,  and  pay  a  fair  profit  to 
the  owners  of  the  property,  cannot  be  said  to  be  unrea- 
sonable." l 

§  1063.  Reduction  of  particular  rates  leaving  sufficient 
total  earnings. 

It  should  be  admitted  at  the  outset  that  there  are  sev- 
eral decisions  which  rely  too  much  upon  this  conception,— 
holding  that  the  legislature  may  reduce  the  rates  for  a 
particular  service  below  its  cost  provided  that  the  total 
earnings  from  all  business  will  still  constitute  a  fair  re- 
turn upon  the  capital  invested.  The  leading  case  to  this 
effect  is  Minneapolis  &  St.  Louis  Railroad  v.  Minnesota  2 
in  which  the  plaintiff  railroad  attacked  as  unconstitu- 
tional a  rate  fixed  by  the  railroad  commission  for  the 
carriage  of  coal.  The  railroad  did  not  claim  that  the 
reduction  of  this  rate  alone  would  deprive  it  of  a  fair  re- 
turn, but  only  that  if  the  reduced  rate  were  applied  to  all 
freights  the  income  of  the  road  would  be  insufficient. 
The  United  States  Supreme  Court  held  the  rate  legal, 
notwithstanding  this  fact,  Mr.  Justice  Brown  saying: 
"Notwithstanding  the  evidence  of  the  defendant  that  if 
the  rates  upon  all  merchandise  were  fixed  at  the  amount 
imposed  by  the  commission  upon  coal  in  carload  lots,  the 
road  would  not  pay  its  operating  expenses,  it  may  well  be 
that  the  existing  rates  upon  other  merchandise,  which 
are  not  disturbed  by  the  commission,  may  be  sufficient 
to  earn  a  large  profit  to  the  company,  though  it  may  earn 
little  or  nothing  upon  coal  in  carload  lots."  3 

1  See  particularly  Smyth  v.  Ames  this  doctrine  in  St.  Louis  &  S.  F. 
169,  U.  S.  466,  42  L.  ed.  819,  18  R.  R.  Co.  v.  Gill,  156  U.  S.  649,  39 
Sup.    Ct.    418    (1898),    among   the  L.  ed.  567,  15  Sup.  Ct.  484  (1895). 
many  cases  containing  similar  gen-  3  See  further,  much  to  the  same 
eralizations.  effect : 

2  186  U.  S.  257,  46  L.  ed.  1151,  22  United   States.— Interstate    Con- 
Sup.   Ct.   901    (1902).     The   court  solidated  St.  Ry.  Co.  v.  Massachu- 
had    already    committed    itself    to  setts,  207  U.  S.  79,  28  Sup.  Ct.  26 

[950] 


GENERAL  THEORY  OF  RATE  REGULATION     [  §  1064 

§  1064.  Rule  of  proportionality  in  sharing  costs. 

There  is  however  dissent  from  this  doctrine,  as  may  be 
seen  in  those  cases  which  go  so  far  as  to  hold  the  imposi- 
tion of  disproportionate  rates  improper.  As  an  abstract 
matter  the  fairest  way  to  determine  the  cost  of  any 
particular  service  would  be  to  apportion  ratably  the  total 
disbursements  of  every  sort  to  the  various  items  of  traf- 
fic and  so  to  arrive  at  proportionate  rates.  Theoretically, 
perhaps,  any  other  method  is  less  just  to  all  concerned. 
In  determining  what  is  a  reasonable  rate  for  services 
rendered,  it  is  hardly  proper  to  take  the  road  as  existing 
and  as  maintained,  with  its  track  and  terminal  equipments, 
salaries  and  all  other  expenses,  and  to  regard  as  the  total 
cost  of  any  particular  service  merely  the  increased  expense 
necessary  to  add  to  its  business  the  service  in  question; 
truly  the  cost  of  that  service  ought  to  include  its  fair 
share  of  the  interest  on  investments  and  of  the  general 
expenses.1  Theoretically  therefore  a  proportionate  rate 
should  be  established  for  each  article  of  traffic.  This  rate 
will  be  fixed  according  to  the  share  of  the  entire  burden  of 
charge  which  ought  reasonably  to  be  borne  by  that  partic- 
ular article.2  In  determining  the  reasonable  share  of  the 
burden  to  be  borne  by  an  article,  various  considerations 

(1908);  Willcox  v.  Consolidated  Gas  Minnesota. — State  v.  Minneapolis 

Co.,  212  U.  S.  19,  53  L.  ed.  382,  29  &  St.  L.  Ry.  Co.,  80  Minn.  191,  83 

Sup.  Ct.  192  (1909);  Southern  R.  R.  N.  W.  60  (1900). 

Co.  v.  McNeill,  155  Fed.  756(1907);  North  Dakota.— State  ex.  rel.  v. 

Central  of  Ga.  Ry.  Co.  v.  McLen-  Northern  Pacific  Ry.  Co.,  N.  D.  120 

don,  157  Fed.  961  (1907).  N.  W.  869,  25  L.  R.  A.  (N.  S.)  1001 

Arkansas. — Missouri    Pacific    R.  (1909). 

R.  Co.  v.  Smith,  60  Ark.  221,  29  l  See    particularly    Pennsylvania 

S.  W.  752  (1895).  Ry.   Co.   v.   Philadelphia  County, 

Florida.— Pensacola  &  A.  R.  R.  220  Pa.  St.  100,  68  Atl.  676,  15  L. 

Co.  v.  Florida,  25  Fla.  310,  5  So.  R.  A.  (N.  S.)  108  (1908). 

833  (1889).  2  See  particularly  Gulf  C.  &  S.  F. 

Georgia. — Southern    Ry.    Co.    v.  R.  R.  Co.  v.  Railroad  Commission 

Atlanta  Stove  Wks.,  128  Ga.  207,  (Tex.),  116  S.  W.  795  (1909). 
57  S.  E.  429  (1907). 
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must  be  weighed,  and  the  rate  when  finally  established 
will  be  determined  as  a  result  of  all  such  considerations. 

§  1066.  Rates  must  be  fair  to  all  concerned. 

The  fundamental  principle  as  to  the  reasonableness  of 
a  particular  rate  is  that  it  should  be  fair  compensation 
for  the  service  rendered.  There  are,  therefore,  limits 
within  which  the  railroad  company  must  act  in  fixing  its 
rates.  The  company  must  have  reasonable  compensation; 
but  the  customer  must  not  be  charged  more  than  a  rea- 
sonable price.  The  compensation,  in  order  to  be  reason- 
able, must  be  fair  to  both  parties.1  It  is  not  enough  that 
the  whole  schedule  shall  bring  in  a  fair  return  to  the  com- 
pany; the  particular  rate  fixed  for  carriage  must  be  in 
itself  no  more  than  a  reasonable  amount  for  the  customer 
to  pay  under  the  circumstances  for  the  service  rendered 
him.  The  question  of  reasonableness  involves  the  ele- 
ment of  reasonableness  both  as  regards  the  company  and 
as  regards  the  public.2  Stated  in  more  accurate  terms, 
the  law  requiring  fair  compensation  has  two  distinct  sides. 
It  is  desirable  that  the  carrier  should  receive  the  full 
cost  to  it  of  performing  the  service.  It  is  desirable,  also, 
that  the  shipper  should  not  pay  more  than  the  value  of  the 
service  to  him.  These  two  limitations  are  diverse,  but 
their  reconciliation  upon  the  basis  of  compromise  is  not 
altogether  impossible. 

§  1066.  Interests  of  the  companies  to  be  considered. 

As  a  general  rule  therefore  it  will  be  unjustifiable  for 
the  government  to  reduce  the  total  net  returns  from  the 

1  See  the  language  of  Harlan,  J.,  2  See  the  language  of  Savage,  J., 
in  San  Diego  L.  &  T.  Co.  v.  National  in  Kennebec  Water  Dist.  v.  Water- 
City,  174  U.  S.  739,  43  L.  ed.  1154,  ville,  97  Me.  185,  54  Atl.  6,  60  L.  R, 
19  Sup.  Ct.  804  (1899);  and  of  A.  856  (1902);  and  Canty,  J.,  in 
Brewer,  J.,  in  Cotting  v.  Kansas  Steenerson  v.  Gt.  Northern  Ry.  Co., 
City  S.  Y.  Co.,  183  U.  S.  79,  46  L.  69  Minn.  353,  72  N.  W.  713 
ed.  92,  22  Sup.  Ct.  30  (1901).  (1897). 
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schedule  as  a  whole  below  what  will  produce  a  fair  return 
upon  a  proper  capitalization.  However  desirable  it  may 
be  to  provide  lower  rates  for  the  public  which  is  receiving 
the  service,  it  is  equally  necessary  to  leave  a  reasonable 
return  to  the  company  that  is  performing  the  service. 
According  to  modern  views  upon  the  constitutional  guar- 
anties an  adequate  return  upon  the  true  value  of  the 
property  devoted  to  the  public  use  by  those  who  conduct 
a  public  service  ought  in  all  normal  cases  to  be  left;  other- 
wise it  is  said  that  they  are  in  effect  deprived  of  their 
property  without  due  process  of  law,  if  their  rates  are  so 
reduced  by  public  authority  as  to  leave  no  such  adequate 
return.  And  this  is  based  upon  sound  public  policy.  It 
ought  always  to  be  plain  that  those  who  invest  their  funds 
in  some  public  employment  are  going  to  get  a  fair  per 
cent  upon  their  investment.1  For  unless  they  are  well  as- 
sured of  this  they  will  employ  their  money  elsewhere, 
and  many  enterprises  necessary  for  the  public  convenience 
will  not  be  undertaken,  nor  will  existing  plants  be  ex- 
tended. 2  "As  popularly  expressed,  the  rights  of  the  people 
—the  rights  of  shippers  who  use  it  as  a  carrier — have  to  be 
regarded;  but,  as  judicially  expressed,  these  last  have  to  be 
so  regarded  as  not  to  disregard  the  inherent  and  reasonable 
rights  of  the  projectors,  proprietors,  and  operators  of 
these  carriers." 

§  1067.  Interests  of  the  public  to  be  considered. 

But  that  there  are  in  reality  two  tests,  not  one,  is 
pointed  out  by  the  most  discriminating  judges  in  the  more 
recent  cases,  and  it  is  the  avowed  policy  of  the  United 
States  Supreme  Court  that  both  parties  to  the  service, 

1  Paraphrased  from  the  language  2  Quoted  from  McCormick,  J.,  in 

of  Mitchell,  C.  J.,  in  Pennsylvania  Metropolitan  T.  Co.  v.  Houston  & 

R.  11.  Co.  v.  Philadelphia  County,  T.    C.    R.    R.  Co.,    90   Fed.    683 

220  Pa.  St.  100,  68  Atl.  676,  15  L.  R.  (1898). 
A.  (N.  S.)  108  (1908). 
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the  carrier  and  the  shipper,  should  be  considered  in  de- 
ciding all  cases.  Thus,  in  the  leading  case  of  Smyth  v. 
Ames,1  the  court,  in  declaring  the  Nebraska  maximum 
freight  law  unconstitutional,  guarded  itself  against  being 
understood  as  taking  an  extreme  position  in  favor  of  the 
carrier  by  saying:  "It  cannot  therefore  be  admitted  that 
a  railroad  corporation  maintaining  a  highway  under  au- 
thority of  the  state  may  fix  its  rates  with  a  view  solely  to 
its  own  interests  and  ignore  the  rights  of  the  public.  But 
the  rights  of  the  public  would  be  ignored  if  rates  for 
transportation  of  persons  or  property  on  a  railroad  are 
exacted  without  reference  to  the  fair  value  of  the  property 
used  for  the  public  and  the  fair  value  of  the  services 
rendered,  but  in  order  simply  that  the  corporation  may 
meet  operating  expenses,  pay  the  interest  on  its  obliga- 
tions, and  declare  a  dividend  to  its  stockholders."  And  in 
Covington  &  Lexington  Turnpike  Road  Company  v. 
Sandford,2  that  court,  in  considering  legislation,  reduc- 
ing rates  said:  "A  corporation  is  not  entitled  as  of  right 
and  without  reference  to  the  interests  of  the  public,  to 
realize  a  given  per  cent  upon  its  capital  stock.  Stock- 
holders are  not  the  only  persons  whose  rights  or  interests 
are  to  be  considered.  The  rights  of  the  public  are  not  to 
be  ignored.  The  public  cannot  properly  be  subjected  to 
unreasonable  rates  in  order  simply  that  stockholders  may 
earn  dividends. 

§  1068.  Accommodation  of  both  sought. 

So  many  considerations  must  be  taken  into  account  in 
passing  upon  rates  that  the  problem  is  always  a  complex 
one.  The  difficulties,  many  of  them,  arise  from  the 
desire  to  give  scope  to  a  variety  of  principles  which  must 
inevitably  come  into  a  more  or  less  irreconcilable  conflict. 

1 169  U.  S.  466,  42  L.  ed.  819,  18  z  164  II.  S.  .596,  41  L.  ed.  566,  17 
Sup.  Ct.  418  (1898).  Sup.  Ct.  198  (1896). 
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But  this  accommodation  of  conflicting  desires  is  the  usual 
end  of  legal  effort.  And  it  is  to  be  hoped  that  by  the  gen- 
eral discussion  of  this  great  problem  of  rate  regulation 
some  lasting  compromise  may  be  brought  about.  That 
the  rights  of  all  concerned  are  to  receive  recognition  in  the 
final  settlement  may  be  seen  in  this  summary  of  the 
present  situation  by  one  of  the  masters  1  of  the  subject. 
"The  elemental  principles  thus  far  noted  may  be  sum- 
marized as,  on  the  one  hand,  the  right  of  the  company  to 
derive  a  fair  income,  based  upon  the  fair  value  of  the 
property  at  the  time  it  is  being  used  for  the  public,  taking 
into  account  the  cost  of  maintenance  or  depreciation,  and 
current  operating  expenses;  and,  on  the  other  hand,  the 
right  of  the  public  to  have  no  more  exacted  than  the 
services  in  themselves  are  worth.  While  the  company  is 
entitled,  so  far  as  this  case  shows,  to  a  fair  return  upon 
the  value  of  the  property  used  for  the  public  at  the  time 
it  is  being  used,  the  public  (that  is,  the  customers)  may 
demand  that  the  rates  shall  be  no  higher  than  the  services 
are  worth  to  them,  not  in  the  aggregate,  but  as  individuals. 
The  value  of  the  services  in  themselves  is  to  be  considered, 
and  not  exceeded.  These  views  seem  to  be  consonant  with 
reason.  They  are  also  established  by  the  highest  judicial 
authority  in  our  country." 

§  1069.  Enlightened  policy  in  rate  regulation. 

That  the  courts  are  approaching  this  great  issue  with 
the  enlightened  policy  of  fair  compromise  of  conflicting 
interest  is  plain.  '  The  courts  in  clear  cases  ought  not  to 
hesitate  to  arrest  the  operation  of  a  confiscatory  law,  but 
they  ought  to  refrain  from  interfering  in  cases  of  any 
other  kind.  Regulation  of  public  service  corporations, 

1  Savage,  J.,  in  Kennebec  Water  2  See  also  the  language  of  Poffen- 

District  v.  Waterville,  97  Me.  185,  barger,  J.,  in  Coal  &  Coke  Ry.  v. 

54    Atl.    6,    60     L.     R.     A.    856  Conley    (W.    Va.)  67    S.    E.    613 

(1902).  (1910). 
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which  perform  their  duties  under  conditions  of  necessary 
monopoly,  will  occur  with  greater  and  greater  frequency 
as  time  goes  on.  It  is  a  delicate  and  dangerous  function, 
and  ought  to  be  exercised  with  a  keen  sense  of  justice  on 
the  part  of  the  regulating  body,  met  by  a  frank  disclosure 
on  the  part  of  the  company  to  be  regulated.  The  courts 
ought  not  to  bear  the  whole  burden  of  saving  property 
from  confiscation,  though  they  will  not  be  found  wanting 
where  the  proof  is  clear.  The  Legislatures  and  subor- 
dinate bodies  to  whom  the  legislative  power  has  been 
delegated,  ought  to  do  their  part.  Our  social  system  rests 
largely  upon  the  sanctity  of  private  property,  and  that 
state  or  community  which  seeks  to  invade  it  will  soon 
discover  the  error  in  the  disaster  which  follows.  The 
slight  gain  to  the  consumer,  which  he  would  obtain  from 
a  reduction  in  the  rates  charged  by  public  service  cor- 
porations is  as  nothing  compared  with  his  share  in  the 
ruin  of  which  would  be  brought  about  by  denying  to 
private  property  its  just  reward,  thus  unsettling  values 
and  destroying  confidence.  On  the  other  hand,  the  com- 
panies to  be  regulated  will  find  it  to  their  lasting  interest  to 
furnish  freely  the  information  upon  which  a  just  regula- 
tion can  be  based."  With  these  the  views  of  the  United 
States  Supreme  Court  l  it  would  seem  that  the  present 
crisis  may  be  faced  with  confidence.2 

Topic  B.  The  Particular  Rate 

§  1070.  Reasonableness  of  the  separate  rates. 

The  question  of  the  reasonableness  of  any  separate 
rate  is  more  complex.  Even  if  it  be  assumed  that  the 
individual  patron  ought  not  to  pay  more  than  his  fair 

1  Per  Moody,  J.,  in  Knoxville  v.  f  See  also  the  language  of  Speer, 

Knoxville  Water  Co.,  212  U.  S.  1,  J.,  in  Tift  v.  Southern  Ry.  Co.,  138 

53   L.   ed.   371,   29   Sup.   Ct.   148  Fed.  753  (1905). 
(1909). 
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ahare  of  the  whole  amount  received  by  the  company, 
what  his  fair  share  may  be  depends  upon  too  many  con- 
siderations to  make  the  solution  of  the  problem  easy. 
Moreover  fairness  to  the  customer  requires  that  under  no 
circumstances  should  he  be  forced  to  pay  a  rate  greater 
than  the  value  of  the  service  rendered  to  him,  and  this 
involves  a  determination  of  the  value  to  him  of  the 
service,  which  will  not  always  be  the  cost  to  the  company 
of  the  particular  service.1  It  is  obvious  that  all  these 
considerations,  which  taken  together  enter  into  a  deter- 
mination of  the  reasonableness  of  the  separate  rate  are 
rather  vague,2  and  that  it  will  in  the  ordinary  case  be  a 
matter  of  great  difficulty  to  determine  the  question. 

§  1071.  Relation   of  the   particular  rate   to   the   whole 
schedule. 

The  proper  method  in  passing  upon  the  reasonableness 
of  rates  is  to  discover  whether  the  particular  rate  is  fair, 
judging  the  schedule  as  a  whole.  As  has  been  seen,  this 
involves  the  consideration  of  many  factors,  some  of  them 
conflicting,  but  it  may  be  said  that  rates  fixed  are  fair  to 
the  company  if  from  the  schedule  as  a  whole  it  gets  a 
reasonable  return,  and  fair  to  the  people  served  if  they 
pay  in  each  particular  case  no  more  than  the  service  is 
worth.  In  order  to  meet,  as  far  as  may  be,  both  requisites, 
a  particular  rate  should  seldom  be  passed  upon  without 
considering  the  relations  to  the  schedule  as  a  whole,  es- 
pecially as  the  reasonableness  of  one  rate  may  be  judged 

1  The  principle  that  the  separate  been  able  to  apply  this  general  prin- 
rate  charged  to  particular  persons  ciple  in  a  satisfactory  manner.    See 
must  not  be  unfair  to  the  person  the  exposition  of  the  inconsistent 
served  may  be  said  to  be  well  estab-  theories  as  to  the  determination  of 
lished.     See  the  general   language  railroad    rates    in    the   opinion    of 
of  Savage,  J.(  in  Brunswick  &  T.  Bethea,    J.,   in    Interstate   Comm. 
Water  Dist.  v.  Maine  Water  Co.,  Comm.  v.   Chicago   G.  W.  R.  R. 
99  Me.  371,  59  Atl.  537  (1904).  Co.,  141  Fed.  1003  (1905). 

2  But  the  courts  have  not  yet 
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with  reference  to  other  rates  in  the  same  schedule.1  Ex- 
amples of  the  way  in  which  such  problems  are  worked  out, 
considering  all  factors  and  then  giving  most  weight  to 
one  held  to  be  controlling  in  the  particular  case,  may  be 
seen  in  various  cases.2 

§  1072.  Rates  unreasonable  in  themselves. 

Occasionally  a  case  will  come  up  when  the  problem  of 
the  character  of  the  rate  charged  will  be  easy  to  decide. 
Sometimes  the  rate  demanded  is  plainly  extortionate  when 
judged  by  the  standard  of  what  is  usual  for  such  service. 
Thus  in  a  recent  case  where  railroads  charged  a  contractor 
$700  for  the  transportation  of  a  monument  a  compara- 
tively short  distance,  this  was  held  so  outrageous  that 
recovery  could  be  had.3  The  court  pointed  out  that  like 
transportation  for  similar  articles  cost  but  a  few  dollars, 
and  for  the  railway  to  stipulate  for  such  a  sum  constituted 
in  effect  a  breach  of  their  public  duty.  In  the  still  famous 
"Naval  stores "  case  4  the  court  found  the  rates  complained 

1  The  leading  case  thus  far  in  the  cover  excessive  freight  rates,  alleg- 
supreme  court  for  the  consideration  ing  the  distance  from  the  starting 
of  the  results  of  the  total  schedule  point  to  destination,  that  a  certain 
in  determining  the  reasonableness  sum   was   a  reasonable   compensa- 
of  the  particular  rates  composing  it  tion   for   carrying   the    commodity 
is  Smyth  v.  Ames,  169  U.  S.  466,  42  over  defendant's  line  for  such  dis- 
L.  ed.  819,  18  Sup.  Ct.  418  (1898).  tance,  that  defendant  charged  plain- 

2  The  proper  relation  of  a  partic-  tiff    a    larger    sum,    which    charge 
ular  rate  to  the  whole  schedule  is  was   paid  under  protest — states  a 
elaborately   worked  out   hereafter.  cause  of  action.     Ft.  Smith  &  W. 
The  way  of  approaching  the  sub-  R.  Co.  v.  Chandler  Cotton  Oil  Co. 
ject  that  is  supported  throughout  (Okla.),  106  Pac.  10  (1909). 

this  treatise  is  well  set  forth  in  the  4  Interstate    Comm.    Comm.    v. 

brief  opinion  of  Brewer,  J.,  in  At-  Louisville  &  N.  Ry.  Co.,  118  Fed. 

lantic  C.  L.  R.  R.  Co.  v.  Florida,  613  (1902). 

203  U.  S.  256,  51  L.  ed.  174,  27  Sup.  A  complaint  states  a  good  cause 

Ct.  108  (1906).  of  action  in  an  action  to  recover  for 

3  Harrison  Granite  Co.  v.  Penn-  a  freight  overcharge  which  alleges 
sylvania  R.  R.  Co.,  145  Mich.  712,  that  defendant  was  a  common  car- 
108  N.  W.  1081  (1906).  Her  who  instead  of  charging  plain- 

A  petition  against  a  carrier  to  re-      tiff  the  stipulated  freight  rate,  ex- 

[9581 


GENERAL  THEORY  OF  RATE  REGULATION  [  §§  1073,  1074 

of  unreasonable,  largely  upon  the  evidence  adduced  as  to 
the  charges  made  for  similar  transportation  by  the  rail- 
roads concerned  and  other  railroads  operating  in  the  same 
territory.  The  usual  charge  for  similar  service  consti- 
tutes therefore  an  external  test  by  which  to  check  all 
internal  computations,  if  one  may  use  these  phrases. 

§  1073.  Value  of  the  service. 

It  is  highly  desirable,  if  indeed  not  indispensable,  that 
no  more  should  be  charged  the  individual  patron  than  the 
service  is  worth  to  him.  This  principle  is  succinctly  stated 
in  a  leading  case  1  thus:  "The  public — that  is  the  cus- 
tomers— may  demand  that  the  rates  shall  be  no  higher 
than  the  services  are  worth  to  them  not  in  the  aggregate, 
but  as  individuals.  The  value  of  the  services  in  themselves 
is  to  be  considered  and  not  exceeded."  This  as  the  judge 
further  insisted  was  true  irrespective  of  whether  the  gross 
returns  received  from  such  rates  gave  a  fair  return  upon 
reasonable  investment  or  not,  for  the  public  duty  which 
the  company  fundamentally  owes  its  customers  makes 
obligatory  upon  it  the  rendering  of  individual  service  at 
fair  rates  for  the  service  required,  regardless  of  any  other 
considerations.2 

§  1074.  What  the  traffic  will  bear. 

It  is  often  urged  particularly  in  the  discussion  of  the 

torted  an  excessive  freight  rate,  and  under  protest.   Fairford  Lumber  Co. 

refused  to  haul  or  deliver  the  logs  v.  Tombigbee  Valley  R.  Co.  (Ala.), 

unless  plaintiff  would  pay  such  sum,  51  So.  770  (1910). 

that  plaintiff  offered  to  pay  the  rea-  1  Quoted  from  Savage,  J.,  in  Ken- 

sonable  charge,  and  demanded  that  nebec  Water   Dist.   v.    Waterville, 

the  logs  should  be  hauled  for  such  97  Me.  185,  54  Atl.  6,  60  L.  R.  A. 

freight  charges,  which  defendant  re-  856  (1902). 

fused  to  do,  and  the  plaintiff  was  2  See  the  language  of  Carter,  J., 

compelled  to  pay  such  extortionate  in  State  ex  rel.  R.  R.  Comm.  v. 

and  illegal  rate  to  an  amount  stated,  Seaboard  Air  Line  Ry.  Co.,  48  Fla. 

in  order  to  have  the  freight  moved,  129,  37  So.  314  (1904). 
and  that  plaintiff  paid  such  charge 
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railway  rate  problem  that  it  is  justifiable  to  make  rates 
according  to  what  the  traffic  will  bear.  This  is  a  factor  in 
the  situation  undoubtedly;  for  the  management  in  order 
to  get  business  enough  to  carry  on  its  service  with  econ- 
omy and  profit  must  to  some  extent  make  some  conces- 
sions to  the  low  grade  commodities  which  it  will  inevitably 
recoup  from  the  high  grade  freight.  And  yet  this  is  clearly 
a  principle  which  can  only  be  justified  under  strict  limita- 
tions; and,  indeed,  any  considerable  concession  to  the 
principle  of  charging  what  the  traffic  will  bear  is  dangerous. 
The  public  service  company  is  acting  primarily  for  the 
benefit,  not  for  the  exploitation  of  the  public.  To  allow  a 
carrier,  for  instance,  to  charge  what  the  traffic  will  bear 
is  to  foster  an  unjust  increase  of  railroad  rates  in  partic- 
ular cases.1  To  assert  that  the  self-interest  of  carriers 
may  be  safely  relied  upon  to  prevent  unjust  exaction  is  to 
deny  the  necessity  of  any  public  service  law.2 

§  1076.  Making  rates  compared  with  levying  taxes. 

It  is  a  common  statement  in  the  discussion  of  rate  mak- 
ing that  the  situation  is  the  same  as  in  the  levying  of  taxes. 
This  may  be  used  as  a  figure  of  speech  but  it  is  loose 
talk  at  best.  There  is  a  certain  truth  in  the  principle  of 
charging  more  against  valuable  goods  than  against  cheap 
goods  as  has  been  conceded;  but  that  the  carrier  can,  in 
analogy  to  taxation,  throw  the  burden  upon  the  more 
valuable  goods  and  relieve  the  cheaper  goods  in  direct 
proportion  to  their  respective  values  cannot  be  admitted. 
The  duty  of  the  carrier  is  to  move  all  goods  at  a  reasonable 
price  for  the  service  rendered,  a  matter  not  to  be  deter- 
mined upon  any  ad  valorem  basis.  It  is  clear,  at  any  rate, 
that  the  charge  is  not  necessarily  limited  to  the  advantage 

1  Tift  v.  Southern  Ry.,  138  Fed.      Comm.  v.  Chicago  G.  W.  Ry.  Co., 
753  (1905).  141  Fed.  1003  (1905). 

2  But   see   Interstate   Com. 
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which  the  customer  derives  from  the  service;  and  the  fact 
that  the  rule  does  not  work  both  ways  makes  one  sus- 
picious of  it.  When  the  price  of  a  commodity  goes  up  the 
railroads  certainly  have  no  right  to  raise  their  charges  in 
proportion  to  the  prosperity  of  their  shippers.1  Nor  could 
a  water  company  justify  a  greater  charge  for  water  against 
a  man  who  lives  in  a  costly  house  than  against  a  house  of 
less  value  in  the  market.2  It  is  needless  to  add  that  such 
taxation  without  representation  is  opposed  to  the  genius 
of  the  American  people;  and  indeed,  the  government  has 
not  authorized  any  such  private  corporations  to  be  tax- 
gatherers  for  their  own  benefit. 

§  1076.  Service  of  unusual  value. 

That  the  service  in  question  will  be  of  unusual  value  to 
the  particular  patron  is  no  reason  why  he  should  be  called 
upon  to  pay  more  than  any  other  member  of  the  public 
should  pay.  If  it  were  attempted  to  extend  this  theory  of 
charging  what  the  traffic  will  bear  to  other  public  serv- 
ices its  oppressive  character  would  be  obvious.  Suppose 
a  water  company  should  charge  particular  householders 
individually  what  they  would  pay  rather  than  have  their 
service  cut  off.3  It  is  obvious  as  a  Maine  judge  has 
pointed  out  that  in  many  instances  householders  would 
pay  several  hundred  per  cent  more  than  some  others 
would  pay  who  have  their  own  sources  of  supply.  And  as 
a  Federal  judge  recently  said,  if  lumber  will  bear  the 
advance,  that  is  no  reason  why  it  should.4  That  business 
will  still  be  done  at  the  rate  charged  is  no  evidence  that 
it  is  not  unreasonable  when  a  public  service  is  in  question, 
although  doubtless  it  would  be  in  the  case  of  a  private 

1  Tift  v.  Southern  R.  R.  Co.,  138          3  See  Brunswick  &  T.  Water  Dist. 
Fed.  753  (1905).  v.  Maine  Water  Co.,  99  Me.  371, 

2  Preston     v.     Water     Commis-      59  Atl.  537  (1904). 

sioners,  117  Mich.  589,  76  N.  W.  4  Tif t  v.  Southern  Ry.  Co.,  138 
92  (1898).  Fed.  753  (1905). 

61  [  961  ] 


§  1077  ]         PUBLIC  SERVICE  CORPORATIONS 

business.  The  monopolistic  conditions  which  characterize 
public  employment  would  result  in  extortionate  prices 
being  possible,  while  in  a  private  business  the  asking  of  an 
unreasonable  price  would  simply  result  in  a  refusal  to  do 
business,  since  the  party  quoted  the  outrageous  price 
could  resort  to  a  competitor.  The  ordinary  postulates  of 
political  ecomony  are  applicable  only  to  private  businesses 
where  the  law  of  competition  prevails.  In  the  case  of 
public  business  the  law  of  the  land  must  be  invoked  to 
keep  charges  down  to  a  reasonable  level. 

§  1077.  Service  not  worth  usual  amount. 

Conversely  the  managers  of  public  service,  who  are  on 
the  outlook  for  all  the  business  they  can  get  at  whatever 
price  the  business  will  bear,  claim  the  right  to  make 
extraordinary  reductions  to  those  of  their  patrons  who 
find  the  service  of  less  value  to  them  than  it  would  be  to 
the  average  customer.  Thus  railroads  make  extraordi- 
narily low  rates  for  certain  commodities  of  such  an  in- 
ferior grade  that  at  the  average  freight  rate  it  would  not 
move  at  all,  so  disproportionate  would  the  freight  charge 
be  to  its  actual  value.  Sometimes  the  railroads  go  further, 
and  make  a  lower  charge  to  these  who  are  going  to  util- 
ize the  commodity  in  further  manufactures  and  those  to 
whom  it  is  of  sufficient  value  in  its  present  shape.1  This 
same  problem  of  getting  additional  business  by  quoting  a 
price  to  certain  customers  which  will  make  it  worth  while 
to  them,  is  coming  up  in  the  other  public  services  as  well. 
Thus  the  proprietors  of  gas  works  claim  the  right  to  make 
lower  rates  to  those  who  utilize  the  supply  for  fuel.2  It 

1  According  to  Hoover  v.  Penn-  N.  C.  479,  48  S.  E.  813  (1904),  such 

eylvania  R.  R.  Co.,  156  Pa.  St.  220,  reductions    constitute    illegal    dis- 

27  Atl.  282,  36  Am.  St.  Rep.  43,  crimination. 

22  L.  R.  A.  263  (1893),  such  reduc-  2  A  gas  company  may  make  a 

tions  may  be  made.    But  according  lower  rate  for  fuel  gas.     State  v. 

to   Lumber  Co.   v.   Railroad,    136  New  Orleans  Gas  Light  Co.,   108 
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may  often  be  that  there  are  such  substitutes  for  fuel  gas 
that  unless  a  much  lower  rate  than  the  average  is  charged 
the  business  cannot  be  got.  This  argument  in  itself  is 
no  justification  for  making  disproportionate  rates  against 
other  members  of  the  public  who  have  no  cheaper  sub- 
stitute. It  may  be  said  for  allowing  these  practices,  that 
provided  it  is  understood  that  no  business  shall  be  done 
unless  there  is  some  margin  above  the  bare  cost  of  opera- 
tion such  additional  business  will  benefit  those  who  must 
pay  the  fixed  charges  to  some  extent  by  reducing  the 
average  cost  of  their  service.  It  should  be  noted,  however, 
that  no  court  has  ever  suggested  that  a  company  which 
neglected  its  opportunities  to  make  more  money  by  such 
discriminating  rates  was  doing  wrong. 

§  1078.  Average  cost  always  modified. 

In  the  determination  of  rates  upon  the  basis  of  pro- 
portionality the  average  cost  of  service  must  play  an 
important  part.  The  ton-mile  cost  of  moving  freight  on 
the  railroad  in  question  must  be  considered  always.1  But 
the  average  cost  of  service  is  at  best  only  a  standard  with 
which  to  make  comparisons.2  As  a  practical  matter  some 
factors  are  present  in  every  particular  case  which  will 
either  raise  or  lower  the  actual  cost  in  its  relation  to 
the  average  cost.  Thus  the  establishment  of  a  ton-mile 
rate  as  a  standard  merely  brings  rates  down  to  the  nar- 
rowest point  of  scrutiny,  and  for  that  purpose  is  valuable ; 
but  it  excludes  consideration  of  other  circumstances  and 
conditions  which  enter  into  the  making  of  rates,  no  matter 
how  compulsory  or  imperious  they  may  be,  and  it  cannot, 

La.  67,  32  So.  179  (1902).     But  it  51  L.    ed.    174,    27   Sup.    Ct.   108 

need  not  do  so.    People's  Gaslight  (1906). 

Co.    v.   Hale,    94    111.    App.    406  2  See  further  Seaboard  Air  Line 

(1900).  Ry.  Co.  v.  Florida,  203  U.  S.  261, 

1  See  particularly,  Atlantic  C.  L.  51    L.    ed.    175,    27   Sup.    Ct.    109 

Ry.  Co.  v.  Florida,  203  U.  S.  256,  (1906). 
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therefore,  be  accepted  as  altogether  controlling  in  deter- 
mining the  reasonableness  of  rates.  A  particular  rate  is 
thus  the  resultant  of  many  factors.  While  there  are 
certain  economic  forces  which  must  be  recognized  as 
playing  a  legitimate  part  in  the  establishment  of  a  partic- 
ular rate,  it  is  the  office  of  the  law  to  interfere  to  prevent 
the  working  out  of  these  forces  in  an  oppressive  way. 
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PROPER  BASIS   OF   CAPITALIZATION 
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1100.  Original  cost  as  affecting  present  value. 

1101.  Value  as  a  going  concern. 

1 102.  Whether  return  allowed  on  such  value. 

1103.  Franchise  value  upon  purchase. 

1104.  Franchise  values  not  considered  in  rate  regulation. 

1105.  Values  returned  for  taxation  inconclusive. 

1106.  Tax  valuation  does  not  estop  the  State. 
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Topic  D.  Cost  of  Reproduction  as  the  Basis 

§  1107.  The  Minnesota  rule. 

1108.  The  Federal  courts  opposed. 

1109.  Explanation  of  the  California  decisions. 

1110.  Factors  disregarded  by  the  reproduction  rule. 

1111.  Abandonment  of  the  investment  test  impolitic. 

1112.  Two  principles  still  persist. 

§  1080.  Various  theories  as  to  proper  capitalization. 

In  order  to  decide  upon  what  principles  the  amount  of 
capital  devoted  to  a  public  service  and  therefore  entitled 
to  a  return  is  to  be  estimated  it  is  important  to  examine 
the  various  theories  which  have  been  brought  forward  for 
determining  what  amount  is  proper.  There  is  as  yet  no 
real  agreement  among  the  authorities  which  have  dealt 
with  this  problem;  but  it  is  desirable  that  some  theory 
should  be  found  with  a  sufficient  preponderance  to  be  taken 
as  a  working  basis  in  a  given  situation.  For  without  a 
basal  theory  as  to  proper  capitalization,  rate  regulation  is 
virtually  impossible;  since  unless  this  is  determined  it  can- 
not be  told  whether  the  receipts  from  any  given  business 
are  excessive  or  not.  Many  theories  as  to  proper  capital- 
ization have  been  advanced  at  different  times,  and,  indeed, 
each  of  them  still  has  some  advocates  at  the  present  time. 
But,  various  as  these  are,  they  may  be  reduced  to  four. 
Thus  (1)  the  outstanding  capitalization  is  by  a  few  still 
regarded  as  sacred;  while  at  the  other  extreme  are  those 
who  refer  everything  to  what  might  be  shown  to  be  (2)  the 
bare  cost  of  substantial  reproduction  at  the  present  mo- 
ment. But  to  most  persons  both  of  these  standards  seem 
essentially  unfair,  either  to  the  company  concerned  or  to 
the  public  served.  And  the  real  controversy  it  is  submitted 
is  between  the  two  remaining  theories,  (3)  the  original  cost 
of  the  property  in  question  to  its  owners,  or  (4)  the  fair 
value  of  the  property  at  the  present  time.  It  will  be  seen 
that,  although  these  amounts  may  sometimes  nearly  ap- 
proximate each  other,  there  is  such  an  inherent  difference 
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between  these  cases  that  one  or  the  other  must  ultimately 
be  adopted  in  a  particular  case. 

Topic  A.  The  Original  Cost  as  the  Common-Law  Basis 

§  1081.  Actual  investment  entitled  to  return. 

The  doctrine  that  the  company  would  be  entitled  to  a 
fair  return  on  the  money  actually  invested,  whether 
originally  or  during  the  operation  of  the  company,  is 
expressed  in  some  cases.  This  view  is  substantially  held 
by  the  Supreme  Court  of  Pennsylvania  in  Brymer  v. 
Butler  Water  Company  l  where  Mr.  Justice  Williams 
summed  up  the  law  relating  to  this  matter  thus:  "The 
cost  of  the  water  to  the  company  includes  a  fair  return  to 
the  persons  who  furnished  the  capital  for  the  construction 
of  the  plant,  in  addition  to  an  allowance  annually  of  a 
sum  sufficient  to  keep  the  plant  in  good  repair  and  to  pay 
any  fixed  charges  and  operating  expenses.  A  rate  of  water 
rents  that  enables  the  company  to  realize  no  more  than 
this  is  reasonable  and  just."  2 

§  1082.  Argument  for  the  rule  of  total  investment. 

It  is  submitted  that  this  rule  that  a  return  may  be 


1  179  Pa.  St.  231,  36  Atl.  249,  36 
L.  R.  A.  260  (1897). 

2  In     several     jurisdictions     the 
amount  actually  invested  in  good 
faith    is    given    almost    controlling 
weight. 

United  States. — Milwaukee  El. 
Ry.  Co.  v.  Milwaukee,  87  Fed. 
577  (1898). 

California. — San  Diego  Water  Co. 
v.  San  Diego,  118  Cal.  556,  50  Pac. 
633,  62  Am.  St.  Rep.  261  (1897). 

Pennsylvania. — Pennsylvania  R. 
R.  Co.  v.  Philadelphia  County,  220 
Pa.  St.  100,  68  Atl.  676,  15  L.  R.  A. 
N.  S.  108  (1908). 

West    Virginia. — Coal    &     Coke 


Ry.  Co.  v.  Conley  (W.  Va.)  67 
S.  E.  613  (1910). 

But  as  in  most  cases  the  rule  of 
present  value  is  now  favored,  it  is 
pointed  out  that  original  cost  can 
only  be  important  data  in  estimat- 
ing what  is  the  present  value.  This 
point  is  made  most  strongly  in: 

United  States. — Seaboard  Air  L. 
Ry.  Co.  v.  Florida,  203  U.  S.  261, 
51  L.  ed.  175,  27  Sup.  Ct.  109 
(1906). 

Minnesota. — State  ex  rel.  v. 
Minneapolis  &  St.  L.  Ry.  Co.,  80 
Minn.  191,  83  N.  W.  60,  89  Ain. 
St.  Rep.  514  (1900). 
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based  upon  the  total  investment  sunk  in  the  construction 
of  the  plant  from  first  to  last,  with  certain  limitations, 
may  be  adopted  not  improperly  by  a  public  service  com- 
pany in  making  up  its  own  schedule  of  rates.  The  advan- 
tages of  this  rule,  and  the  disadvantages  of  any  other, 
are  well  dealt  with  in  the  Pennsylvania  cases  l  brought 
under  the  peculiar  statute  which  gives  the  court  power  to 
say  whether  the  rates  fixed  by  the  water  company  in  its 
schedule  are  unreasonable  or  not.  In  one  of  the  fullest  of 
these  cases,  the  court  found  that  allowing  only  one  per 
cent  for  depreciation,  the  net  income  available  for  divi- 
dends was  five  per  cent  upon  the  total  cost  of  construction 
of  the  water  works.  The  Justice  before  whom  the  case 
was  brought,  held  the  schedule  reasonable;  he  said,  in 
part:  "The  primary  basis  of  any  calculator  as  to  the  value 
of  a  water  plant  must  be  the  money  actually  invested  by 
the  owners.  If  the  earnings  of  the  company  have  been 
used  to  improve  the  property,  it  is  counted  as  so  much 
more  cash  invested.  In  a  case  in  another  State,  the  market 
value  of  the  plant  was  suggested  as  the  proper  basis  of 
calculation.  This  is  open  to  two  objections.  The  plant, 
for  many  reasons,  may  have  depreciated  in  value  and  the 
consumers  of  water  may  have  decreased  in  their  number, 
thus  working  an  injustice  to  the  owners,  or  the  plant, 
owing  to  favorable  natural  conditions  and  the  rapid  growth 
of  the  territory  supplied,  may  have  greatly  enhanced  in 
value,  thus  increasing  the  rates  beyond  reason  and  eq- 
uity." 2 

1  Wilkes-Barre  v.   Spring  Brook  treme  case  of  Metropolitan  Trust 
Water  Co.,  4  Lack.  (Pa.)  Leg.  News,  Co.  v.  Houston  &  T.  C.  R.  R.  Co., 
367    (1899).     This  is  based   upon  90  Fed.  683  (1898);  and  the  almost 
Brymer  v.  Butler  Water  Co.,  179  equally   extreme   case  of  Pennsyl- 
Pa.  St.  231,  36  Atl.  249,  36  L.  R.  A,  vania   R.    R.    Co.   v.    Philadelphia 
260  (1897),  cited  in  the  last  para-  County,  220  Pa.  St.   100,  68  Atl. 
graph.  676,    15    L.    R.    A.    (N.   S.)    108 

2  See  further  the  still  more  ex-  (1908). 
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§  1083.  What  is  the  actual  cost. 

The  question  of  what  constitutes  the  actual  cost  of  the 
plant  was  raised  and  much  discussed  in  the  case  of  the 
Town  of  Falmouth  v.  Falmouth  Water  Company.1  A 
statute  gave  the  plaintiff  town  a  right  to  take  the  cor- 
porate property  of  the  defendant  company  on  payment 
of  the  actual  cost  with  interest.  The  town  exercised  the 
right,  and  this  suit  was  brought  to  determine  the  actual 
cost.  The  court  held  in  the  litigation  which  followed  that 
the  actual  cost  mentioned  in  the  statute  was  the  actual 
cost  of  the  plant  to  the  water  company;  and  this  cost 
they  held  to  be  the  amount  actually  paid  to  the  contractor 
by  the  water  company,  although  the  contractor  had  done 
the  work  under  a  rather  peculiar  contract  which  yielded 
him  a  somewhat  unusual  profit.  Mr.  Justice  Loring  said  in 
part:  "It  is  argued  by  the  town  that  this  result  amounts  to 
substituting  market  value  for  actual  cost,  and  actual 
cost  excludes  everything  in  the  nature  of  a  profit.  It  is 
true  that  actual  cost  excludes  everything  in  the  nature  of 
a  profit;  but  what  is  actual  cost  to  the  company  includes 
a  profit  to  the  contractor,  just  as  what  is  actual  cost  to 
the  contractor  includes  a  profit  to  the  merchants  of  whom 
he  buys  his  material."  2 

§  1084.  Cost  enhanced  by  fraudulent  contract. 

It  should  be  clear,  however,  that  if  the  contract  under 
which  the  works  are  constructed  is  collusively  made,  the 
company  cannot  later  rely  upon  the  contract  price  as 
the  true  measure  of  actual  cost.  For  instance,  it  has  not 
been  uncommon,  in  the  past  at  least,  for  the  promoters  of 
a  public  service  company  to  organize  a  construction  group, 
which  was  thereafter  paid  extravagant  prices.  If  such 
were  shown  to  be  the  facts,  a  court  to-day  would  have  no 

1 180  Mass.  325,  62  N.  E.  255  ter  Water  Co.  v.  Gloucester,  179 
(1902).  Mass.  365,  60  N.  E.  977  (1901). 

2  See  to  the  same  effect:  Gloucea- 
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hesitation  in  going  behind  the  returns  to  discover  what 
would  have  been  a  proper  cost.  In  a  recent  case  in  the 
United  States  Supreme  Court  l  Mr.  Justice  Moody  said: 
"The  cause  for  the  large  variation  between  the  real  value 
of  the  property  and  the  capitalization  in  bonds  and  pre- 
ferred and  common  stock  is  apparent  from  the  testimony. 
All,  or  substantially  all,  the  preferred  and  common  stock 
was  issued  to  contractors  for  the  construction  of  the  plant, 
and  the  nominal  amount  of  the  stock  issued  was  greatly 
in  excess  of  the  true  value  of  the  property  furnished  by 
the  contracts.  A  single  instance  taken  from  the  testimony 
will  illustrate  this.  At  the  very  start  of  the  enterprise  a 
contract  was  entered  into  for  the  construction  of  a  part  of 
the  plant,  which  was  of  a  value  slightly,  if  at  all,  exceeding 
$124,000.  The  price  paid  the  contractor  was  $125,000  in 
bonds  and  $200,000  in  common  stock.  Other  contracts 
for  construction  showed  a  like  disproportion  between 
value  furnished  and  nominal  capitalization  received  for 
that  value.  It  perhaps  is  unnecessary  to  say  that  such 
contracts  were  made  by  the  company  with  persons  who, 
at  the  time,  by  stock  ownership  controlled  its  action. 
Bonds  and  preferred  and  common  stock  issued  under  such 
conditions  afford  neither  measure  of  nor  guide  to  the  value 
of  the  property."  2 

§  1085.  Plant  built  unnecessarily  large. 

If  the  plant  as  originally  constructed  is  unnecessarily 
large  the  company  should  not  expect  a  return  upon  its 

1  Knoxville  v.   Knoxville  Water      v.  Waterville,  97  Me.  185,  54  Atl. 
Co.,  212  U.  S.  1,  53  L.  ed.  371,  29      6,  60  L.  R.  A.  856  (1902). 

Sup.  Ct.  148  (1909).  Minnesota.— Steenerson     v.     Gt. 

2  The     following     cases,     among      Northern  Ry.  Co.,  69  Minn.  353, 
others,  make  this  point  plain:  72  N.  W.  713  (1897). 

United  States. — Dow  v.  Biedel-  West  Virginia. — Coal  &  Coke 

man,  125  U.  S.  680,  31  L.  ed.  841,  Ry.  Co.  v.  Conley  (W.  Va.),  67 

8  Sup.  Ct.  1028  (1888).  S.  E.  613  (1910). 

Maine. — Kennebec   Water   Dist. 
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total  investment.  This  is  put  in  a  striking  manner  in  a 
recent  case,  thus:  1  "For  a  simple  illustration,  suppose 
that  a  five  hundred  horse  power  engine  was  used  for 
pumping  when  a  one  hundred  horse  power  engine  would 
do  as  well.  As  property  to  be  fairly  valued  the  larger 
engine  might  be  more  valuable  than  the  smaller  one,  yet 
it  could  not  be  said  that  it  would  be  reasonable  to  compel 
the  public  to  pay  rates  based  upon  the  value  of  the  un- 
necessarily expensive  engine."  The  reason  for  this  is  best 
expressed  in  another  recent  case  2  thus:  "If  a  plant  is 
built,  as  probably  this  was,  for  a  larger  area  than  it  finds 
itself  able  to  supply,  or,  apart  from  that,  if  it  does  not, 
as  yet,  have  the  customers  contemplated,  neither  justice 
nor  the  Constitution  requires  that,  say,  two-thirds  of  the 
contemplated  number  should  pay  a  full  return." 

§  1086.  Plant  adapted  for  a  larger  population. 

But  where  the  plant  is  built  larger  at  the  outset  than 
is  required  immediately  with  the  idea  of  supplying  an 
increased  population  a  more  complex  problem  arises;  for 
it  has  recently  been  appreciated  that  in  many  cases  the 
public  interests  may  often  be  served  best  by  such  expend- 
itures. In  the  late  case  of  the  Tintern  Manor  Water 
Company 3  the  court  in  determining  what  rates  it  would 
be  reasonable  to  charge,  made  an  elaborate  investigation 
into  the  capital  expenditures  of  the  company,  the  results 

1  Per  Savage,  J.,  in  Brunswick  &          3  Long    Branch    Commission    v. 
T.  W.  D.  v.  Maine  Water  Co.,  99      Tinturn  Manor  Water  Co.,  70  N.  J. 
Me.  371,  59  Atl.  537  (1904).    See,      Eq.  71,  62  Atl.  474  (1905). 

also,  Capital  Gas  Light  Co.  v.  Des  But  see,   Capital  City   Gaslight 

Moines,  72  Fed.  829  (1896).  Co.   v.   Des   Moines,  72  Fed.   829 

2  San  Diego  L.  &  T.  Co.  v.  Jasper,  (1896),   doubting  whether  the  ex- 
189  U.  S.  439,  47  L.  ed.  892,  23  Sup.  pense  of  carrying  an  option  on  land 
Ct.  571  (1903).  for  possible  extensions  of  a  gas  plant 

See  also  Boise  City  I.  &  L.  Co.  v.      is  to  be  allowed  for. 
Clark,  131  Fed.  415,  65  C.  C.  A. 
399  (1904). 
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of  which  are  detailed  by  the  court  in  one  of  the  most 
practical  discussions  as  yet  to  be  found  among  all  the 
opinions  dealing  with  rate  problems.  The  Vice  Chan- 
cellor found  in  almost  all  items  large  excess  in  cost  if  the 
standard  was  a  plant  which  would  barely  meet  present 
needs;  but  this  he  said  was  not  a  conclusive  test,  as  it  was 
the  right  of  the  company,  if  indeed  not  its  duty  to  its 
public,  to  provide  against  the  future  growth  of  the  com- 
munity to  a  reasonable  extent.  In  applying  these  prin- 
ciples the  Vice  Chancellor  makes  plain  the  compromise 
he  has  in  mind.  For  example,  the  main  supply  pipes  are 
thirty-six  inch;  he  estimates  that  this  is  providing  in 
advance  for  more  population  than  can  reasonably  be 
expected  for  fifty  years,  while  a  thirty  inch  main  would 
provide  for  perhaps  twenty  years  in  advance.  He  deducts 
therefore,  the  difference,  $75,000,  the  guiding  principle 
being  what  will  prove  in  the  long  run  to  be  an  enlightened 
policy  for  the  best  interests  of  all  concerned.  With  much 
the  same  consideration  in  mind  a  Federal  judge  recently 
held  l  that  if  a  railroad  is  built  in  a  new,  sparsely  settled 
territory  with  a  view  to  serving  a  large  future  population 
and  developing  business,  the  Constitution  does  not  require 
the  few  people  and  the  small  business  of  the  present  time 
to  pay  rates  which  will  yield  an  income  equal  to  the  full 
return  to  be  gathered  when  the  country  is  populated  and 
business  developed  in  the  full  capacity  of  the  road. 

§  1087.  Construction  now  thought  unwise. 

It  may  turn  out  in  some  cases  that  some  parts  of  the 
plant  will  prove  of  little  value  in  the  working  of  the  sys- 
tem at  a  later  time.  In  fairness  it  would  seem  that  in  such 
cases  the  question  should  be  whether  the  expenditure 
seemed  wise  at  the  time  it  was  made ;  if  so  that  expenditure 

1  Southern  Pacific  R.  R.  Co.  v.  further,  In  Re  Arkansas  R.  R. 
Bartine,  170  Fed.  725  (1909).  See  Rates,  168  Fed.  720  (1908). 
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should  be  considered  like  any  other.  This  was  put  in 
extreme  form  in  a  Pennsylvania  case,1  where  upon  the 
reorganization  of  a  system  of  water  supply,  one  source 
formerly  needing  an  expensive  filtration  plant  was  ex- 
clusively assigned  to  manufacturing  purposes  where  fil- 
tering was  unnecessary.  Nevertheless  the  court  held  that 
the  cost  of  the  filtration  plant  remained  capital  entitled 
to  full  return.  "It  was  a  proper  purchase  under  the  cir- 
cumstances," said  the  court,  "and  unquestionably  rep- 
resents a  part  of  the  investment  of  the  Wilkes-Barre 
Water  Company.  Whether  under  the  present  system  its 
function  is  as  important  as 'under  the  old  system  is  im- 
material. The  money  it  represents  was  judiciously  ex- 
pended." 2 

§  1088.  Portion  of  plant  not  now  utilized. 

As  to  such  portion  of  the  .plant  as  is  not  utilized  at  all 
in  the  present  operation,  the  problem  is  more  difficult 
still.  If  this  is  being  held  in  condition  to  operate  in 
emergencies,  which  are  not  altogether  improbable,  it  would 
seem  plain  in  analogy  to  the  decisions  just  discussed  that 
it  may  be  included.  On  the  other  hand,  if  it  is  not  devoted 
to  any  present  use,  then  it  should  be  plain  that  allow- 
ance should  not  be  made  for  it  in  estimating  the  cost. 
In  this  case  property  no  longer  of  any  use  should  be 
carried  in  a  separate  account,  as  property  should  be  which 
is  being  held  for  use  in  the  remote  future.  In  accordance 
with  these  distinctions,  a  Federal  court 3  has  allowed  for 

1  Wilkes-Barre   v.   Spring  Brook  now  altogether  bad  practice  it  will 
Water  Co.,  4  Lack.  (Pa.)  Leg.  News  allow  for  both,  although  by  the  pre- 
367  (1899).  ponderance  of  expert  opinion  in  new 

2  See  Capital  City  Gaslight  Co.  construction  such  an  arrangement 
v.  Des  Moines,  72  Fed.  829  (1896),  would  not  be  made. 

where   the   court   more   cautiously  3  Willcox  et  al.  v.   Consolidated 

suggests  that  as  it  is  not  shown  that  Gas.  Co.,  212  U.  S.  19,  53  L.  ed.  381, 

two  gas  plants,  one  for  water  gas,  29  Sup.  Ct.  192  (1909). 
and  the  other  for  coal  gas  is  even 
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old  gas  works  superseded  but  held  in  reserve,  while  the 
Minnesota  court  1  refused  to  consider  large  tracts  of  land 
held  for  possible  future  freight  terminals.  These  deci- 
sions are  not  necessarily  inconsistent.  The  plant  in  the 
first  case  would  be  by  most  business  men  regarded  as 
sufficiently  devoted  to  the  immediate  business,  while  the 
land  in  the  second  case  is  plainly  being  carried  more  as  a 
speculation.  Business  men  would  demand  a  business 
profit  on  the  whole  plant  in  the  first  case,  but  they  might 
well  be  content  to  carry  without  profit  unimproved  lands, 
relying  upon  the  appreciation  of  the  property  for  their 
ultimate  profit. 

§  1089.  Equipment  long  since  superseded. 

The  extreme  form  of  this  problem  relates  to  superseded 
equipment.  Take  the  case  of  a  street  railway  which  is 
constructed  as  a  horse  railway,  then  at  great  expense  is 
changed  to  a  cable  road,  then  later  at  still  greater  expense 
is  converted  to  an  electric  road,  and  then  is  obliged  by 
statute  to  build  a  subway  and  place  its  tracks  underground. 
It  may  have  happened  that  all  these  expenditures  were 
provided  for  by  the  raising  of  new  capital  for  which 
securities  are  still  outstanding.  Would  it  be  outrageous 
to  ask  that  some  return  on  this  capital  should  still  con- 
stitute a  charge  upon  the  present  concern?  In  several 
cases  some  respect  has  been  paid  to  this  capitalization 
long  after  its  tangible  results  have  disappeared,  notably 
in  Milwaukee  Electric  Railway  &  Light  Co.  v.  Milwaukee,2 
where  District  Judge  Seaman  allowed  $2,000,000  in  addi- 
tion to  the  actual  value  of  the  present  properties,  making 
an  allowance  for  the  necessary  and  reasonable  investment 
in  the  purchase  of  the  old  lines  and  equipments,  which 

1  Steenerson  v.  Gt.  Northern  Ry.          2  87  Fed.  577  (1898). 
Co.,  69  Minn.  353,  72  N.  W.  713 
(1897). 
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were  indispensable  to  the  contemplated  improvement, 
and  for  the  large  investment  arising  out  of  the  then  com- 
paratively new  state  of  the  art  of  electric  railways  for  a 
large  system.1 

§  1090.  Capital  sunk  in  past  operations. 

On  the  other  hand,  where  the  constitutional  question 
is  raised  whether  the  Legislature  may  without  confiscation 
so  reduce  rates  as  to  leave  a  return  only  on  the  value  of  the 
present  property,  it  would  seem  that  .it  cannot  be  said  to 
be  taking  that  which  no  longer  exists — capital  sunk  in  the 
enterprise.  Thus  in  disallowing  the  cost  of  unsuccessful 
experiments  a  Federal  court 2  said:  "Nor  should  there  be 
included  any  amounts  expended  or  investments  made  by 
plaintiff  in  its  attempt  or  experiment,  however  laudable 
these  attempts  may  have  been,  to  supply  fuel  gas  to  the 
citizens  of  Des  Moines,  and  which  were  expended  or 
invested  in  directions  not  now  required,  or  not  properly 
serviceable  for  the  company's  present  uses.  These  must 
be  laid  aside,  among  any  other  unprofitable  investments 
in  the  history  of  the  company.  These  may  evidence  the 
creditable  desire  of  the  company  to  keep  its  works  fully 
abreast  with  progressive  ideas  of  gas  making.  But  they 
are  now  of  no  market  value.  In  other  words,  the  court 
may  not  now  regard  the  rates  as  properly  to  be  increased 
above  what  would  otherwise  be  reasonable  for  the  purpose 
of  allowing  plaintiff  to  recoup  losses  heretofore  incurred 
in  any  unfortunate  or  unprofitable  investments  it  has 
made,  or  to  charge  and  receive  interest  on  losses  thus 
incurred."  3 

1  See  also  Metropolitan  Trust  Co.          *  But  see  Metropolitan  Trust  Co. 
v.  Houston  &  T.  C.  R.  R.  Co.,  90      v.  Houston  &  T.  C.  R.  R.  Co.,  90 
Fed.  683  (1898).  Fed.  683  (1898). 

2  Capital   City   Gaslight   Co.   v. 
Des  Moines,  72  Fed.  829  (1896). 
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Topic  B.  Outstanding  Capitalization 

§  1091.  Nominal  capitalization  outstanding  unconclusive. 
If  stock  is  issued  for  no  real  consideration,  or  for  more 
than  the  actual  consideration  received,  it  clearly  cannot 
be  taken  as  any  indication  of  the  capital.  This  was 
vigorously  said  by  Mr.  Justice  Harlan  in  a  leading  case:1 
"It  cannot,  therefore,  be  admitted  that  a  railroad  cor- 
poration maintaining  a  highway  under  the  authority  of 
the  State  may  fix  its  rates  with  a  view  solely  to  its  own 
interests,  and  ignore  the  rights  of  the  public.  The  rights 
of  the  public  would  be  ignored  if  rates  for  the  transporta- 
tion of  persons  or  property  on  a  railroad  are  exacted 
without  reference  to  the  fair  value  of  the  property  used  for 
the  public  or  the  fair  value  of  the  services  rendered,  but 
in  order  simply  that  the  corporation  may  meet  operating 
expenses,  pay  the  interest  on  its  obligations,  and  declare 
a  dividend  to  stockholders.  If  a  railroad  corporation 
has  bonded  its  property  for  an  amount  that  exceeds  its 
fair  value,  or  if  its  capitalization  is  largely  fictitious,  it 
may  not  impose  upon  the  public  the  burden  of  such 
increased  rates  as  may  be  required  for  the  purpose  of 
realizing  profits  upon  such  excessive  valuation  or  ficti- 
tious capitalization;  and  the  apparent  value  of  the  prop- 
erty and  franchises  used  by  the  corporation,  as  represented 
by  its  stocks,  bonds,  and  obligations,  is  not  alone  to  be 
considered  when  determining  the  rates  that  may  be  rea- 
sonably charged."  2 

1  Smyth  v.  Ames,  169  U.  S.  466,      said  to  be  inconclusive  in  the  follow- 
42  L.  ed.   819,    18   Sup.    Ct.  418      ing  cases,  among  others: 

(1898).  United  States.— Reagan  v.  Farm- 

And  see  particularly  the  language  er's  Loan  &  Trust  Co.,  154  U.  S. 

of  Mr.  Justice  Moody  in  Knoxville  362,  38  L.  ed.  1014,   14  Sup.  Ct. 

v.  Knoxville  Water  Co.,  212  U.  S.  1047  (1894);  San  Diego  Land  &  T. 

1,  53  L.  ed.  371,  29  Sup.  Ct.  148  Co.  v.  National  City,  174  U.  S.  739, 

(1909).  43  L.  ed.   1154,   19  Sup.  Ct.  804 

2  Outstanding  capitalization  was  (1899);  Spring  Valley  Water  Works 
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§  1092.  The  problem  of  watered  stock. 

Those  who  examine  into  these  questions  even  in  the 
most  superficial  manner  are  soon  convinced  of  one  thing, 
and  that  is  that  the  par  value  of  the  outstanding  stock 
issues  does  not  necessarily  constitute  a  proper  basis  for 
the  capital  charge.  To  make  the  capital  account  of  a 
public  service  company  the  measure  of  its  legitimate 
earnings  would  place,  as  a  rule,  the  corporation  which  has 
been  honestly  managed  from  the  outset  under  enormous 
disadvantages.  Little  if  any  weight,  therefore,  is  to  be 
attached  to  the  nominal  capitalization  of  the  company, 
even  although  these  shares  may  now  be  in  the  hands  of 
innocent  holders.1  For,  however  distressing  this  circum- 
stance may  be,  the  law  must  take  the  attitude  that  these 
holders  purchased  with  imputed  knowledge  of  the  public 
service  law  by  which  the  state  may  always  reduce  the 
rates  without  unconstitutionally  to  a  point  where  they 
will  yield  no  more  than  a  fair  return  upon  actual  values. 
So  notorious  is  it  that  outstanding  securities  may  have  no 
relation  to  actual  values,  that  their  par  value  is  hardly 
regarded  by  anyone  to-day.2 

v.   San   Francisco,    124    Fed.   574  Co.  v.  Conley  (W.  Va.),  67  S.  E. 

(1903);  Perkins  v.   Northern  Pac.  613  (1910). 

Ry.  Co.,  155  Fed.  445  (1908).  1  The  plight  of  such  holders  ap- 

California. — Spring  Valley  Water  pealed  to  Judge  Hough  in  Consol- 

Works  v.   San  Francisco,   82  Cal.  idated  Gas  Co.  v.  Willcox,  157  Fed. 

286,  22  Pac.  910  (1890).  849   (1907).     But  Judge  Ross  had 

Maine. — Kennebec   Water   Dist.  no  sympathy  for  such  holders  in 

v.  Waterville,  97  Me.  185,  54  Atl.  San  Diego  L.  &  T.  Co.  v.  National 

6,  60  L.  R.  A.  856  (1902).  City,  74  Fed.  79  (1896). 

Minnesota. — Steenerson    v.     Gt.  2  Allegations   as   to   outstanding 

Northern   Ry.,   69   Minn.   353,   72  securities  are  pertinent.    Houston  & 

N.  W.  713  (1897).  T.  C.  Ry.  Co.  v.  Storey,  149  Fed. 

North  Carolina—  Griffin  v.  Golds-  499  (1906). 

boro  Water  Co.,  122  N.  C.  206,  30  But  they  are  inconclusive.    Per- 

S.    E.    319,    41    L.    R.     A.    240  kins  v.  Northern  Pacific  Ry.  Co., 

(1898).  155  Fed.  445  (1908). 

West  Virginia. — Coal  &  Coke  Ry.  For  an  excellent  recent  case  in 
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§  1093.  Abandonment  of  par  values. 

So  disproportionate  is  capitalization  that  to  some  stu- 
dents of  the  problem  who  have  considered  this  matter  of 
watered  stock  attentively  it  has  seemed  that  the  business- 
like solution  would  be  to  have  the  shares  in  the  corporation 
without  any  designated  par  value,  representing  simply 
fractions  of  the  ownership.  This  theory  has  been  taken 
up  by  practical  promoters  who  frankly  admit  that  the 
real  reason  for  issuing  more  in  par  value  than  the  actual 
expenditures  is  so  that  a  return  commensurate  with  the 
risk  may  be  obtained,  should  the  corporation  succeed. 
The  general  public  however  unjustly  would  almost  always 
object  in  a  particular  case  to  seeing  a  shareholder  getting 
a  fourteen  per  cent  dividend  on  a  $100  share,  but  not  per- 
haps to  his  getting  a  $14  dividend  on  an  undenominated 
share  which  he  bought  for  $200.  Those  who  propose  thus 
to  climate  par  values  altogether  must  of  course  concede 
the  power  of  the  state  to  reduce  rates  so  that  there  shall 
be  no  more  than  a  fair  return  proportionate  to  the  risk 
upon  the  actual  value  of  the  physical  properties  at  any 
given  time. 

§  1094.  Bonded  indebtness  beyond  actual  value. 

It  was  at  one  time  supposed  that  bonded  indebtedness 
was  to  be  held  sacred; *  but  from  the  modern  point  of  view 
property  held  in  mortgage  is  subject  to  revaluation  as 
much  as  any  other.  As  Mr.  Justice  Canty  said  in  the 
leading  case  of  Steenerson  v.  Great  Northern  Railway 

which  it  is  pointed  out  that  ficti-  said  that  the  fair  value  of  the  out- 

tious  valuations  indicated  by  over  standing  securities  was  one  of  the 

issues  of  securities  are   to  be  re-  elements  to  be  considered, 
jected  hi  dealing  with  this  problem.          l  Of  the  cases  to  this  effect  see 

See  Coal  &  Coke  Ry.  Co.  v.  Conley  especially,  Chicago  &  N.  W.  R.  R. 

(W.  Va.),  67  S.  E.  613  (1910).  v.  Dey,  35  Fed.  866,  1  L.  R.  A.  744 

In  Southern  Pacific  R.  R.  Co.  v.  (1888). 
Bartine,  170  Fed.  751  (1910),  it  was 
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Company: l  "In  determining  what  are  reasonable  rates,  it 
is  perfectly  immaterial  whether  the  railroad  is  mortgaged 
for  two  or  three  times  what  it  would  cost  to  reproduce  it, 
or  whether  it  is  free  from  incumbrance.  To  hold  otherwise 
would  be  to  hold  that  the  State  or  the  public  have  indi- 
rectly guaranteed  the  payment  of  the  mortgage  bonds  of 
every  railroad.  The  State  may  as  well  guaranty  the  bonds 
directly  as  indirectly.  But  neither  the  state  nor  the  pub- 
lic have  done  either  the  one  or  the  other.  It  is  immaterial 
how  the  property  has  been  split  up  into  different  rights, 
interests,  and  claims.  For  the  purpose  of  fixing  rates,  the 
holders  of  all  these  stand  in  the  shoes  of  the  sole  owner  of 
the  property,  unincumbered.  The  rights  of  the  bond- 
holders are  no  more  and  no  less  sacred  than  the  rights  of 
such  an  owner." 

§  1095.  Stock  issues  based  upon  surplus  earnings. 

Doubts  have  sometimes  been  expressed  as  to  the  stand- 
ing of  securities  issued  to  stockholders  when  surpluses  have 
been  accumulated.  That  this  process  may  be  stopped 
for  the  future  by  the  reduction  of  rates  to  a  point 
where  no  such  surplus  will  be  earned  is  true.  But  if  at 
some  past  time  a  surplus  has  been  earned  and  either  held 
as  cash  or  utilized  in  new  construction,  an  issue  of  new 
securities  against  this  would  seem  to  represent  capital 
belonging  to  the  stockholders  devoted  to  the  business  of 
the  company  as  much  as  any  other  securities  paid  for  by 
their  holders.2  As  Mr.  Justice  Williams  clearly  explained 
in  the  Brymer  case: 3  "In  determining  the  amount  of  the 

J69   Minn.   353,  72  N.  W.  713  North  Carolina.— Griffin  v.  Golds- 

(1897).  boro  Water  Co.,  122  N.  C.  206,  30 

Perhaps  the   two  best   cases  to  S.  E.  319,  41  L.  R.  A.  240  (1898). 

read   in   support   of   the   principal  2  See    Logansport    Gas    Co.    v. 

case  are:  Peru,  89  Fed.  185  (1898). 

United  States.— K  n  o  x  v  i  1 1  e   v.  3 179   Pa.   St.  231,  36  Atl.   249, 

Knoxville  Water  Co.,  212  U.  S.  1,  36  L.  R.  A.  260  (1897). 
53  L.  ed.  371, 29  Sup.  Ct.  148  (1909). 
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investment  by  the  stockholders  it  can  make  no  difference 
that  money  earned  by  the  corporation,  and  in  a  position 
to  be  distributed  by  a  dividend  among  its  stockholders, 
was  used  to  pay  for  improvements  and  stock  issued  in 
lieu  of  cash  to  the  stockholders.  It  is  not  necessary  that 
the  money  should  first  be  paid  to  the  stockholder  and  then 
returned  by  him  in  payment  for  new  stock  issued  to  him. 
The  net  earnings,  in  equity,  belonged  to  him,  and  stock 
issued  to  him  in  lieu  of  the  money  so  used  that  belonged 
to  him  was  issued  for  value,  and  represents  an  actual 
investment  by  the  holder." 

§  1096.  Securities  issued  upon  reorganization. 

A  complication  frequently  met  is  that  the  operating 
company  is  the  result  of  the  consolidation  of  several 
previous  companies  or  the  reorganization  of  a  previous 
corporation.  In  many  actual  cases  both  reorganization 
and  consolidation  are  to  be  found  so  many  times  at  various 
stages  of  the  corporate  history  of  the  given  concern  that 
the  outstanding  issues  tell  little  or  nothing  of  real  invest- 
ment now  devoted  to  the  public  service.1  A  reorganiza- 
tion may  mean  an  increase  in  the  nominal  capitalization 
to  placate  certain  interests  or  it  may  mean  drastic  elision 
of  securities  that  represented  actual  investment.  A  con- 
solidation similarly  may  mean  increase  or  decrease  in 
nominal  capitalization.  Obviously  when  a  holding  com- 
pany is  utilized  there  is  a  duplication  of  stock  issues,  at 
the  very  least.  And  when  the  consolidation  is  effected 
by  buying  the  former  properties  outright  an  inflated 
price  is  usually  paid.  When  in  any  of  these  ways  the 
actual  property  is  buried  beneath  corporate  finance,  little 
respect  is  to  be  paid  to  the  outstanding  issues  as  such,  but 
the  question  should  be  as  to  the  real  values  underlying 

JSee    Chicago    Union    Traction      Co.   v.   Chicago,   199  111.   579,  65 

N.  E.  470  (1902). 
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all  these.  It  has  been  held,  however,  that  whenever  the 
capitalization  of  the  present  conipany  is  the  result  of 
some  arrangement  with  the  State  by  which  the  securities 
then  issued  may  be  said  to  have  been  approved,  the  State 
may  not  later  be  heard  to  question  the  values  thus  prac- 
tically validated.1 

§  1097.  State  scrutiny  of  the  issue  of  securities. 

Of  late  years  there  has  been  an  increasing  tendency  for 
the  State  to  control  this  matter  from  the  outset,  by  giving 
to  the  regulating  commission  the  power  to  pass  upon  the 
issue  of  securities  by  public  service  corporations,  and  to 
scrutinize  the  arrangements  under  which  these  are  paid 
for.  Massachusetts  which  led  the  way  in  this  direction 
went  so  far  as  to  require  not  only  authorization  from  the 
commission  for  new  issues,  but  required  further  that  all 
such  issues  should  be  paid  for  upon  a  cash  basis  at  the 
market  price.  But  very  recently  it  has  been  seen  that 
this  legislation  is  too  exacting,  and  the  commission  now 
has  power  to  fix  a  somewhat  lower  price  at  which  the 
new  securities  may  be  distributed  if  it  believes  that  the 
conditions  require  it.  Under  the  New  York  legislation, 
to  take  another  type,  the  State  is  principally  concerned 
in  seeing  to  the  application  of  the  funds  derived  from  new 
issues,  whether  in  refunding  obligations  already  incurred 
or  in  constructing  new  works.2  To  judge  from  the  deci- 
sions thus  far  rendered,  the  question  of  what  expenditures 
are  a  proper  basis  for  permanent  capitalization  is  the 
principal  problem.  This  general  sort  of  stock  regulation 
is  however  not  confined  to  these  two  States,  but  has  spread 

1  See  Willcox  v.  Consolidated  Gas  Minnesota. — State  ex  rel.  v.  Gt. 

Co.,  212  U.  S.  19,  53  L.  ed.  382,  29  Northern  R.  R.  Co.,  100  Minn.  445, 

Sup.  Ct.  192  (1909).  Ill  N.  W.  289  (1907). 

*  Power  to  pass  upon  the  ia<me  of  Wisconsin. — State  ex  rel.  v.  Rail- 
securities  may  constitutionally  be  road  Commission,  137  Wis.  80,  117 
given  to  the  commissions.  N.  W.  846  (1908). 
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rapidly  over  the  country.1  The  results  to  be  expected 
from  it  are  in  the  end  a  great  simplification  of  the  problem 
of  regulation,  as  under  it  the  outstanding  securities  will 
gradually  come  to  be  at  least  the  prima  facie  measure  of 
the  real  investment  devoted  to  public  service  upon  which 
it  may  ultimately  be  conceded  a  proper  return  is  due. 
What  would  be  needed  to  bring  this  condition  about 
immediately  would  be  physical  valuation  of  the  present 
properties  and  an  entire  revision  of  the  present  holdings 
upon  that  basis. 

§  1098.  Existing  capitalization  hardly  excessive. 

The  only  way  in  which  investments  in  public  service 
corporations  could  be  jeopardized  by  any  solution  of 
the  present  problem  which  has  been  proposed,  would  be 
by  proof  that  the  outstanding  capitalization  is  exces- 
sive; but  although  this  has  been  loudly  claimed,  the  claim 
can  probably  not  be  supported.  Various  theories  for  de- 
termining capitalization  have  been  suggested  which  as 
has  been  seen,  may  be  analyzed  into  four — the  actual 
investment,  the  nominal  outstanding  capitalization,  the 
actual  present  value,  and  the  cost  of  reproduction.  The 
law  has  not  as  yet  made  any  invidious  choice  among  these, 
but  has  considered  them  all  with  respect.  The  Constitu- 
tion, as  its  interpretation  has  been  settled  by  the  Supreme 
Court,  secures  to  the  companies  the  opportunity  for  a  fair 
return  on  the  actual  present  value  of  the  property;  if 
hampered  improperly  in  getting  this  it  is  said  that  their 
property  is  taken  without  due  process  of  law.  In  respect 
to  this  test  the  commission  has  pointed  out  that  the  pres- 

1  As  to  the  attitude  of  the  courts  Texas. — United  States  &  M.  T. 

in  revision  of  the  action  of  the  com-  Co.    v.    Delaware    W.    Const.    Co. 

missions  under  such  legislation,  see:  (Tex.  Civ.  App.),   112  S.  W.  447 

New  York.— People  ex  rel.  Dela-  (1908). 
ware  &  H.  R.  R.  Co.  v.  Stevens,  197 
N.  Y.  1,  90  N.  E.  60  (1909). 
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ent  value  is  certainly  as  great  as  the  reproduction  value, 
and  that  the  outstanding  capitalization  is  little  if  at  all 
greater  than  this  is  at  the  present  time.  It  is  true  that 
there  are  outstanding  many  billions  of  securities  which 
did  not  represent  any  original  cash  investment,  in  other 
words,  " watered  stock."  But  the  probabilities  are  that 
when  the  enormous  increase  in  the  value  of  the  rights  of 
way  and  terminal  facilities,  together  with  the  immense 
expenditures  in  improving  trackage,  roadbeds,  grades 
and  structures  out  of  current  earnings  are  all  considered, 
the  real  value  of  railroad  securities  even  may  be  as  great 
as  the  face  value  of  the  securities. 

Topic  C.  Present  Value  as  the  Constitutional  Basis 

§  1099.  Protection  of  present  values. 

The  leading  case  on  this  point  on  the  constitutional 
side  of  this  problem  is  Smyth  v.  Ames.1  This  was  a  suit 
to  test  the  constitutionality  of  certain  statutes  regulating 
railroad  rates.  In  the  course  of  this  opinion  Mr.  Justice 
Harlan  said:  "We  hold  that  the  basis  of  all  calculations 
as  to  the  reasonableness  of  rates  to  be  charged  by  a  cor- 
poration maintaining  a  highway  under  legislative  sanction 
must  be  the  fair  value  of  the  property  being  used  by 
it  for  the  convenience  of  the  public.  And  in  order  to 
ascertain  that  value,  the  original  cost  of  construction, 
the  amount  expended  in  permanent  improvements,  the 
amount  and  market  value  of  its  bonds  and  stock,  the  pres- 
ent as  compared  with  the  original  cost  of  construction, 
the  probable  earning  capacity  of  the  property  under 
particular  rates  prescribed  by  statute,  and  the  sum  re- 
quired to  meet  operating  expenses,  are  all  matters  for 
consideration,  and  were  to  be  given  such  weight  as  may 
be  just  and  right  in  each  case.  We  do  not  say  that  there 

1 169  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  419  (1898). 
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may  not  be  other  matters  to  be  regarded  in  estimating  the 
value  of  the  property.  What  the  company  is  entitled  to 
ask  is  a  fair  return  upon  the  value  of  that  which  it  employs 
for  the  public  convenience."  1 

§  1100.  Original  cost  as  affecting  present  value. 

It  follows  from  the  rule  just  recited  that  present  value 
may  be  shown  to  be  less  than  actual  cost.  The  true  in- 
quiry in  constitutional  cases  is  the  present  value  of  the 
plant,  and  the  evidence  should  be  directed  to  that  issue. 
Without  some  proof  as  to  that  the  case  must  fail.2  But 
this  does  not  mean  that  evidence  as  to  original  cost  is  to 


1  By  the  prevalent  law  the  pres- 
ent value  may  be  the  basis  of  rate 
regulation  by  legislative  process, 
etc. 

United  States. — Reagan  v.  Farm- 
ers' Loan  &  Trust  Co.,  154  U.  S. 
362,  38  L.  ed.  1014,  14  Sup.  Ct.  1047 
(1894);  San  Diego  Land  &  T.  Co.  v. 
National  City,  174  U.  S.  739,  43 
L.  ed.  1154,  19  Sup.  Ct.  804  (1899); 
San  Diego,  L.  &  T.  Co.  v.  Jasper, 
189  U.  S.  439,  47  L.  ed.  892,  23 
Sup.  Ct.  571  (1903);  Stanislaus  Co. 
v.  San  Joaquin  &  K.  R.  C.  &  I.  Co., 
192  U.  S.  201,  48  L.  ed.  406,  24  Sup. 
Ct.  241  (1903);  Cleveland  Gaslight 
Co.  v.  Cleveland,  71  Fed.  610 
(1891);  Atlantic  &  P.  Ry.  v.  U.  S., 
76  Fed.  186  (1896);  Northern  Pac. 
Ry.  v.  Keyes,  91  Fed.  47  (1898); 
Spring  Valley  Waterworks  v.  San 
Francisco,  124  Fed.  574  (1903). 
See  Southern  Pac.  Ry.  v.  Railroad 
Commissioners,  78  Fed.  236  (1896); 
Cumberland  Tel.  &  Tel.  Co.  v. 
Railroad  Comm.,  156  Fed.  823 
(1907);  Southern  Pacific  R.  R.  Co. 
v.  Bartine,  170  Fed.  725  (1909);  St. 
Louis  &  S.  F.  Ry.  Co.  v.  Hadley, 
168  Fed.  317  (1909);  Missouri,  K. 
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&  T.  Ry.  Co.  v.  Love,  177  Fed.  493 
(1910). 

California. — Spring  Valley  Water- 
works v.  San  Francisco,  82  Cal. 
286,  23  Pac.  910  (1890);  Redlands, 
L.  &  C.  D.  Water  Co.  v.  Redlands, 
121  Cal.  365,  53  Pac.  843  (1898). 

Indiana. — Chicago,  I.  &  L.  Ry. 
Co.  v.  Railroad  Commission,  39 
Ind.  App.  358,  79  N.  E.  520  (1907). 

Iowa. — Cedar  Rapids  Co.  v.  Ce- 
dar Rapids,  118  la.  234,  91  N.  W. 
1081  (1902). 

Maine. — Kennebec  Water  Dist. 
v.  Waterville,  97  Me.  185,  54  Atl. 
6,  60  L.  R.  A.  856  (1902);  Bruns- 
wick &  T.  W.  Dist.  v.  Maine  Water 
Co.,  99  Me.  371,  59  Atl.  537  (1904). 

Minnesota. — Steenerson  v.  Gt. 
Northern  Ry.,  69  Minn.  353,  72 
N.  W.  713  (1897);  State  ex  rel.  v. 
Minneapolis  &  St.  L.  Ry.,  80  Minn. 
191,  83  N.  W.  60  (1900). 

West  Virginia. — Coal  &  Coke  Ry. 
Co.  v.  Conley  (W.  Va.),  67  S.  E. 
613  (1910). 

2  See  particularly  State  v.  Minne- 
apolis &  St.  L.  Ry.  80  Minn.  191, 
83  N.  W.  60  (1900). 
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be  excluded.  As  Mr.  Justice  Savage  said  in  a  water  works 
case  1  already  quoted:  "The  rates  which  it  would  be 
reasonable  for  the  company  to  ask  depend  upon  what 
would  be  a  fair  return,  under  the  circumstances,  upon 
the  value  of  the  property  used — a  question  which  we  shall 
discuss  later  on.  In  determining  what  would  be  a  fair 
return,  undoubtedly  the  amount  of  money  actually  and 
wisely  expended  is  a  primary  consideration.  Actual  cost 
bears  upon  reasonableness  of  rates,  as  well  as  upon  the 
present  value  of  the  structure  as  such.  It  thus  bears  upon 
what  is  a  fair  return  upon  the  investment,  and  so  upon 
the  value  of  the  property.  In  estimating  structure  value 
prior  cost  is  not  the  only  criterion  of  present  value,  and 
present  value  is  not  what  is  to  be  ascertained.  The  pres- 
ent value  may  be  affected  by  the  rise  and  fall  of  prices 
of  materials.  If  in  such  way  the  present  value  of  the 
structure  is  greater  than  the  cost,  the  company  is  entitled 
to  the  benefit  of  it.  If  less  than  the  cost,  the  company 
must  lose  it.  And  the  same  factors  should  be  considered 
in  estimating  the  reasonableness  of  returns." 

§  1101.  Value  as  a  going  concern. 

There  is  more  to  present  value  than  a  mere  inventory 
will  show.  Certain  it  is  that,  when  the  question  is  as  to 
the  present  value  of  a  public  service  property  that  is 
being  taken  over  by  the  State  or  a  municipality  either  by 
eminent  domain  or  by  virtue  of  some  clause  in  the  original 
franchise,  the  value  of  the  property  as  a  going  concern 
is  to  be  taken.  In  Gloucester  Water  Supply  Company  v. 
Gloucester,  before  cited,2  Mr.  Justice  Loring  said:  "It  is 

1  Kennebec  Water  Dist.  v.  Water-  Co.  v.  Florida,  203  U.  S.  261,  51  L. 

ville,  97  Me.  185,  54  All.  6,  60  L.  R.  ed.  175,  27  Sup.  Ct.  109  (1906). 

A.  856  (1902).  2 179  Mass.  365,  60  N.  E.  977, 

See  State  ex  rel.  v.  Seaboard  Air  (1901).       See    also    Spring    Valley 

Line  Ry.  Co.,  48  Fla.  129,  37  So.  314  Waterworks  v.  San  Francisco,  124 

(1904).  Fed.  574  (1903). 

Compare  Seaboard  Air  Line  Ry. 
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plain  that  the  real,  commercial,  market  value  of  the  prop- 
erty of  the  water  company  is,  or  may  be,  in  fact  greater 
than  '  the  cost  of  duplication,  less  depreciation,  of  the  dif- 
ferent features  of  the  physical  plant.'  Take,  for  example 
a  manufacturing  plant:  Suppose  a  manufacturing  plant 
has  been  established  for  some  ten  years  and  is  doing  a 
good  business  and  is  sold  as  a  going  concern;  it  will  sell 
for  more  on  the  market  than  a  similar  plant  reproduced 
physically  would  sell  for  immediately  on  its  completion, 
before  it  had  acquired  any  business."  On  this  point  also 
Mr.  Justice  Savage  in  Kennebec  Water  District  v.  Water- 
ville  l  gave  this  instruction:  "in  consideration  of  the  fact 
that  the  system  is  a  going  concern,  the  appraisers  should 
consider,  among  other  things,  the  present  efficiency  of 
the  system,  the  length  of  time  necessary  to  construct  the 
same  de  novo,  the  time  and  cost  needed  after  construction 
to  develop  such  new  system  to  the  level  of  the  present 
one  in  respect  to  business  and  income,  and  the  added  net 
incomes  and  profits,  if  any,  which  by  its  acquirement  as 
such  going  concern,  would  accrue  to  a  purchaser  during 
the  time  required  for  such  new  construction,  and  for 
such  development  of  business  and  income." 

§  1102.  Whether  return  allowed  on  such  value. 

So  far  as  the  value  of  a  " going  business"  is  increased 
by  the  mere  element  of  good  will,  it  cannot  demand  a 
return  from  the  rates  charged.  "The  fact  that  the  busi- 
ness is  established  is,  of  course,  a  material  fact  in  ascer- 
taining the  value  of  the  plant,  and  especially  is  this  true 
where  the  property  is  being  estimated  for  the  purposes  of 
sale  or  condemnation;  but  as  a  basis  for  estimating  profits 

1  97  Me.  185,  54  Atl.  6,  60  L.  R.  the  value  of  the  plant  as  a  going 

A.  856  (1902).  See  also  Brunswick  concern  is  to  be  considered.  Nor- 

&  T.  Water  Dist.  v.  Maine  Water  wich  Gas  &  E.  Co.  v.  City  of  Nor- 

Co.,  99  Me.  371,  59  Atl.  537  (1904).  wich,  76  Conn.  565,  57  Atl.  746 

In  case  of  sale  to  a  municipality  (1904). 
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its  significance  is  less  apparent.  The  merchant  who  sells 
an  established  business  may  properly  place  a  high  value 
on  the  good  will  which  he  relinquishes  to  the  buyer;  but 
so  long  as  he  continues  in  the  enjoyment  of  the  business 
he  has  created  he  does  not  add  the  value  of  the  good  will 
to  his  capital  stock  in  estimating  the  percentage  of  his 
annual  profits."1  To  a  certain  extent  however,  a  going 
business  is  actually  more  valuable  than  the  mere  physical 
elements  of  which  the  plant  is  composed.  The  physical 
connections  of  its  plant,  the  cost  of  fitting  it  for  its  pur- 
pose, the  loss  of  interest  on  the  investment  during  con- 
struction and  until  the  plant  is  in  complete  and  lucrative 
operation,  all  add  an  actual  value  to  the  plant  and  are 
properly  included  in  the  construction  account  and  form 
part  of  the  actual  capital  employed  in  the  enterprise. 
'  The  fact  that  it  is  a  system  in  operation,  not  only  with  a 
capacity  to  supply  the  city,  but  actually  supplying  many 
buildings  in  the  city, — not  only  with  a  capacity  to  earn, 
but  actually  earning, — makes  it  true  that  the  'fair  and 
equitable  value'  is  something  in  excess  of  the  cost  of 
reproduction."  2 

§  1103.  Franchise  value  upon  purchase. 

Whether  when  the  plant  of  a  public  service  company 
is  taken  by  a  city,  by  eminent  domain  or  by  contract, 
compensation  is  to  be  made  for  the  franchises  of  the  com- 
pany is  not  entirely  clear  on  the  authorities.  The  ques- 
tion should  of  course  be  determined  according  to  whether, 
in  view  of  the  purchase  or  taking,  any  value  remains  in 
the  franchise.  Although  the  company  may  be  compelled 
to  submit  to  statutory  rates  which  make  no  account  of 
the  existence  of  a  franchise,  the  franchise  may  neverthe- 
less be  of  some  value.  Even  when  the  rates  are  so  limited, 

1  Quoted  from  Cedar  Rapids  Wa-  2  Quoted  from  Kennebec  Water 
ter  Co.  v.  Cedar  Rapids,  118  Iowa,  Dist.  v.  Waterville,  97  Me.  185,  54 
234,  91  N.  W.  1081  (1902).  Atl.  6,  60  L.  R.  A.  856  (1902). 
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the  company  is  still  permitted  to  receive  a  return  on  its 
capital  which  is  greater  than  that  on  a  government  bond; 
the  ownership  of  the  plant  may,  therefore,  have  a  certain 
value  which  the  franchise  gives.  And  if  the  franchise 
actually  has  a  value,  compensation  for  it  should  be  made. 
If,  then,  a  public  service  company  has  obtained  from  the 
public  authorities  an  exclusive  franchise  for  a  term  of 
years,  which  has  been  granted  in  such  a  way  as  to  form  a 
contract  which  the  State  cannot  impair,  the  franchise 
has  obviously  a  certain  value,  for  the  opportunity  to  make 
a  fair  rate  of  return  in  a  business  so  safe  as  this  is  by  rea- 
son of  its  monopoly  in  a  public  necessity  is  worth  a  cer- 
tain sum  in  itself.1  But  no  more  than  this  need  really 
be  paid  even  for  such  an  exclusive  franchise,  no  matter 
what  its  present  profits  may  be,  since  the  State  may  at 
any  time  reduce  its  rates  to  a  fair  return  upon  its  actual 
investment.  Even  if  there  is  no  monopoly,  if  the  fran- 
chise is  practically  exclusive,  it  presumably  has  a  value, 
for  which  the  company  must  be  paid  if  the  plant  is  taken 
by  eminent  domain  or  is  bought  under  a  clause  in  the 
charter.  The  value  of  this  franchise  is  greater  or  less  ac- 
cording to  the  practical  possibility  of  competition;  it  is 
greatest  if  the  franchise  is  legally  exclusive,  and  grows  less 
as  the  likelihood  of  actual  competition  increases.2 

§  1104.  Franchise  values  not  considered  in  rate  regula- 
tion. 
It  should  be  clear  that  in  estimating  the  capital  upon 

1  Bristol  v.  Bristol  &  Warren  Wa-  Water  Supply  Co.  v.  Brooklyn,  166 

terworks,  23  R.  I.  274,  49  Atl.  974  U.  S.  685,  41  L.  ed.  1165,  17  Sup. 

(1901).     Compare  Gloucester  Wa-  Ct.  718  (1897). 
ter  Co.   v.   Gloucester,    179   Mass.          In  case  of  sale  to  a  city  the  value 

365,  60  N.  E.  977  (1901).  of  company's  contract  with  the  city 

•  Quoted  from  Kennebec  Water  is    to    be    considered.      Covington 

Dist.  v.  Watervillo,  97  Me.  185,  54  Gaslight  Co.  v.  City  of  Covington, 

Atl.  6,  60  L.  R.  A.  856  (1902),  citing,  22  Ky.  L.  Rep.  796,  58  S.  W.  805 

among   other    cases,    Long    Island  (1900). 
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which  a  public  service  company  is  entitled  to  a  fair  return 
the  value  of  a  franchise  enjoyed  by  the  company  cannot 
be  considered.  The  value  of  the  franchise  is  itself  based 
on  the  capacity  of  the  company  to  earn  profits;  and  it 
becomes  greater  when  the  earnings  of  the  company  are 
increased.  If,  therefore,  a  high  rate  of  income  could  be 
justified  on  account  of  the  great  value  of  the  franchise, 
this  fact  would  in  turn  enhance  the  value  of  the  franchise 
itself  and  so  justify  a  still  higher  charge;  and  there  would 
be  no  limit  to  the  legal  charge  of  the  company  which  could 
be  enforced  should  such  franchise  value  be  permitted  to 
increase  in  this  way  the  capital  charges.  As  Mr.  Justice 
Savage  said  in  a  late  Maine  case  *  involving  this  point: 
"In  connection  it  should  be  noticed  that  to  say  that  the 
reasonableness  of  rates  depends  upon  the  fair  value  of  the 
property  used,  and  that  the  fair  value  of  the  property 
used  depends  upon  the  rates  which  may  be  reasonably 
charged,  seems  to  be  arguing  in  a  circle.  If  we  should  say 
that  reasonableness  of  rates  depended  solely  upon  the 
value  of  the  property,  and  that  value  of  the  property 
depended  solely  upon  the  rates  which  may  be  reasonably 
charged,  such  would  be  the  case.  But  neither  proposition 
is  true."  It  unquestionably  follows  that  such  franchise 
values  cannot  stand  in  the  way  of  rate  regulation.  As  Mr. 
Justice  Peckham  recently  said  in  the  Supreme  Court  of 
the  United  States  as  to  a  valuation  of  the  property  of  the 
Consolidated  Gas  Company  2  which  included  some  mil- 

1  In  Brunswick  &  T.  Water  Dist.  counted  a  part  of  the  cost  of  the 

v.  Maine  Water  Co.,  99  Me.  371,  59  plant;  and  if  this  must  be  period- 

Atl.   537   (1904).     But  see  Spring  ically   renewed  a  provision    for  its 

Valley  Works  v.  San  Francisco,  124  amortization      would      also      seem 

Fed.  574  (1903).  proper. 

It  may  well  be  that  if  a  price  is  2  Willcox    v.    Consolidated    Gas 

paid  for  the  franchise  to  the  gov-  Co.,  212  U.  S.  19,  53  L.  ed.  382,  29 

ernmental  authorities  granting  the  Sup.  Ct.  192  (1909). 

franchise    this    sum    must    be    ac-  It  seems  that  if  the  State  in  the 
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lions  for  its  franchises:  "Its  past  value  was  founded  upon 
the  opportunity  of  obtaining  these  enormous  and  excessive 
returns  upon  the  property  of  the  company,  without  leg- 
islative interference  with  the  price  for  the  supply  of  gas, 
but  that  immunity  for  the  future  was,  of  course,  uncertain, 
and  the  moment  it  ceased  and  the  legislature  reduced  the 
earnings  to  a  reasonable  sum  the  great  value  of  the  fran- 
chises would  be  at  once  and  unfavorably  affected." 

§  1106.  Values  returned  for  taxation  inconclusive. 

It  is  sometimes  urged  that  the  valuation  placed  upon 
the  property  of  the  company  for  taxation  should  establish 
the  present  value.  While  it  is  true  that  this  furnishes 
some  criterion,  it  certainly  is  open  to  show  the  common 
fact  that  assessments  on  the  district  in  question  are 
usually  no  more  than  a  certain  percentage  of  actual 
values.1  Even  its  sworn  return  of  tangible  property  has 
been  held  not  to  estop  the  company  from  showing  higher 
value  in  disputing  the  reasonableness  of  legislative  rates.2 
But  such  returns  are  evidence  against  the  company  which 
seeks  to  establish  higher  value.  Returns  made  to  local 
bodies  for  parts  of  the  physical  property  do  not  however 
prevent  the  company  from  showing  that  the  value  of  the 
property  as  a  whole  is  greater  than  the  aggregate  of  these 
parts. 

§  1106.  Tax  valuation  does  not  estop  the  State. 

On  the  other  hand  the  State  by  assessing  a  value  for 
taxation  does  not  estop  itself  from  reducing  that  value  by 

past   has   authorized   a    capitaliza-  of  the  corporation  which  were  is- 

tion  which  includes  some  franchke  sued  against  all  the  assets  of  the 

value  it  cannot  later  refuse  to  let  corporation  franchises  included, 

the  corporation  get  a  fair  return  on  l  Southern    Pacific    Ry.    Co.    v. 

the    capitalization    thus    validated.  Railroad    Commrs.,    78    Fed.    236 

And  so  it  would  be  probably  where  (1896). 

the  State  has  insisted  that  a  certain  *  Louisville,    &    N.    Ry.    Co.    v. 

price  should  be  got  for  the  shares  Brown,  123  Fed.  946  (1903). 
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later  regulation  of  rates.  As  the  United  States  Supreme 
Court  recently  pointed  out  in  the  Consolidated  Gas  case  l 
even  a  franchise  tax  is  a  tax  on  the  actual  value  of  the 
franchise  as  it  exists  at  any  particular  time;  and  the  im- 
position of  it  is  quite  consistent  with  the  value  of  the 
franchise  being  subject  to  diminution  by  a  diminished 
income  as  a  result  of  legislation  reducing  rates.2  The  com- 
pany may  be  taxed  upon  its  franchise  when  by  reason  of 
the  failure  of  the  State  to  keep  its  rates  down  it  is  earning 
an  extraordinary  amount  upon  its  physical  value.  But 
when  the  State  choses  to  so  reduce  the  rates  that  the  com- 
pany can  earn  nothing  beyond  the  fair  value  of  its  tangible 
property,  it  will  find  that  it  has  little  or  no  franchise  value 
left  to  tax. 

Topic  D.  Cost  of  Reproduction  as  the  Basis 

§  1107.  The  Minnesota  rule. 

According  to  the  rule  adopted  in  Minnesota  the  value 
on  which  a  railroad  is  entitled  to  a  fair  return  is  the  cost 
of  reproducing  the  road  in  its  present  condition  at  present 
prices.  If  extraordinary  expenses  were  necessary  in  estab- 
lishing the  road,  or  if  higher  prices  prevailed  at  the  time 
it  was  built,  these  would  not  enter  into  consideration  at 
all.  The  leading  case  on  this  point  is  Steenerson  v.  Great 
Northern  Railway.3  The  railway  commission  having 
fixed  grain  rates,  the  railway  company  appealed,  and  the 
question  was  finally  determined  in  the  Supreme  Court  of 
Minnesota.  In  delivering  the  principal  opinion  in  the 
case  Mr.  Justice  Canty  said :  "The  railroad  may  have  been 

1Willcox    v.    Consolidated    Gas          3  69  Minn.  353,   72  N.  W.  713 
Co.,  212  U.  S.  19,  53  L.  ed.  382,  29      (1897). 
Sup.  Ct.  192  (1909).  See  also  State  ex  rel.  Ry.  Comm. 

2  Overruling  s.  c.,  157  Fed.  Rep.  v.  Minneapolis  &  St.  L.  R.  R.  Co., 
849  (1908).  80  Minn.  191,  83  N.  W.  60,  89  Am. 

St.  Rep.  514  (1900). 
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constructed  years  ago,  when  iron  rails  cost  $85  per  ton, 
and  everything  else  in  proportion,  or  it  may  have  been 
constructed  yesterday,  when  steel  rails  cost  but  $16  per 
ton,  and  everything  else  nearly  in  proportion.  Counsel 
for  the  railway  company  dwell  much  upon  the  original 
cost  of  the  older  portions  of  these  lines  of  road.  If  a  rail- 
road was  built  30  years  ago  at  a  cost  of  $40,000  per  mile, 
and  another  one  equally  as  good  was  built  within  a  year 
through  the  same  territory  at  a  cost  of  $12,000  per  mile, 
on  what  principle  should  it  be  held  that  the  old  road  is 
entitled  to  three  and  one  third  times  as  much  income  as 
the  new  road?  No  guaranty  was  ever  given  by  the  State 
to  the  old  road  that  the  price  of  materials  and  the  cost  of 
construction  would  not  decline,  or  that  capital  invested 
in  railroads  should  not  be  subject  to  like  vicissitudes  as 
capital  invested  in  other  enterprises.  Modern  improve- 
ments and  other  causes  have  continued  to  reduce  the 
cost  of  construction  of  all  kinds  of  new  plants,  and  to 
reduce  the  value  of  old  plants,  or  render  them  wholly 
worthless,  and  the  State  did  not  guaranty  that  those 
causes  should  not  in  like  manner  affect  the  capital  invested 
in  railroads.  Then  the  material  question  is  not  what  the 
railroad  cost  originally,  but  what  it  would  now  cost  to 
reproduce  it." 

§  1108.  The  Federal  courts  opposed. 

The  Minnesota  rule  having  been  applied  by  the  Texas 
Railway  Commission  in  fixing  railroad  rates  in  that  State, 
the  railroads  filed  in  the  Federal  court  a  bill  for  an  injunc- 
tion against  the  rates.  The  rule  was  held  to  be  an  improper 
and  unreasonable  one,  and  the  exaction  of  the  rates  as 
fixed  by  the  commission  was  restrained.1  Circuit  Judge 
McCormick  said:  "It  is  therefore  not  only  impracticable, 

1  Metropolitan     Trust     Co.     v.       Houston  &  T.  C.  R.  R.,  90  Fed. 

683  (1898). 
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but  impossible  to  reproduce  this  road,  in  any  just  sense,  or 
according  to  any  fair  definition  of  those  terms.  And  a 
system  of  rates  and  charges  that  looks  to  a  valuation 
fixed  on  so  narrow  a  basis  as  that  shown  to  have  been 
adopted  by  the  commission,  and  so  fixed  as  to  return  only 
a  fair  profit  upon  that  valuation,  and  which  permits  no 
account  for  betterments  made  necessary  by  the  growth  of 
trade,  seems  to  me  to  come  clearly  within  the  provision  of 
the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  which  forbids  that  a  State  shall  deprive 
any  person  of  property  without  due  process  of  law,  or 
deny  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws."  1 

§  1109.  Explanation  of  the  California  decisions. 

Two  California  decisions  2  appear  to  hold  that  nothing 
but  the  cost  of  reproduction  is  to  be  considered.  The 
cases  did  not,  however,  go  quite  so  far.  They  are  well 
considered  and  explained  by  Circuit  Judge  Morrow  in  the 
Federal  court  in  the  Ninth  Circuit:3  " Neither  of  these 
cases  goes  to  the  extent  of  holding  that  in  determining  the 
value  of  the  property  of  a  corporation  neither  the  capital 
stock  nor  bonded  indebtedness  can  be  considered.  It  is 
doubtless  true  that  in  many  cases  these  elements  may  be 
excessive  or  fictitious,  and  represent  speculative,  rather 
than  real  and  substantial,  values.  But  there  may  be 
cases  where  both  stock  and  bonds  represent  in  the  market 
a  present  actual  value  in  the  property  of  the  corporation, 
and  a  value  that  could  not  be  otherwise  very  well  estab- 
lished. In  such  a  case,  what  objection  can  there  be  to 

'Milwaukee  Electric  Ry.   &   L.  (1897);  Redlanda  L.  &  C.  D.  Water 

Co.    v.    Milwaukee,    87    Fed.    577  Co.  v.  Redlands,  121  Cal.  365,  53 

(1898),  goes  almost  to  the  same  ex-  Pac.  843  (1898). 
tent.  3  Spring    Valley    Waterworks   v. 

lSan  Diego  Water  Co.  v.  San  San  Francisco,  124  Fed.  574  (1903). 
Diego,  118  Cal.  556,  50  Pac.  633 
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giving  the  evidence  such  consideration  as,  under  all  the 
circumstances,  it  deserves?  It  seems  to  me  there  can  be 
none." 

§  1110.  Factors  disregarded  by  the  reproduction  rule. 

The  essential  inadequacy  of  the  reproduction  rule  has 
often  been  remarked.  The  different  factors  that  should 
be  considered  are  well  set  forth  in  the  case  of  the  National 
Waterworks  Company  v.  Kansas  City,1  a  suit  brought 
by  a  water  company  to  enforce  the  statutory  obligation 
resting  upon  the  city  to  pay  to  the  company  the  "fair 
and  equitable  value"  of  the  whole  works.  In  answer  to 
the  theory  that  this  would  be  satisfied  by  finding  what 
the  works  could  be  reproduced  for,  Mr.  Justice  Brewer 
said  that  reproducing  the  waterworks  plant  would  not  be 
a  fair  test,  because  that  did  not  take  into  account  the 
value  which  flows  from  the  established  connections  between 
the  pipes  and  the  buildings  of  the  city.  It  is  obvious  that 
the  mere  cost  of  purchasing  the  land,  constructing  the 
buildings,  putting  in  the  machinery,  and  laying  the  pipes 
in  the  streets — in  other  words,  the  cost  of  reproduction- 
does  not  give  the  present  value  of  the  property.  A  com- 
pleted system  of  waterworks,  such  as  the  company  has, 
without  a  single  connection  between  the  pipes  in  the 
streets  and  the  buildings  of  the  city,  would  be  a  property 
of  much  less  value  than  that  system  connected,  as  it  is, 
with  so  many  buildings,  and  earning,  in  consequence 
thereof,  the  money  which  it  does  earn.  On  the  other  hand 
in  the  case  of  Knoxville  v.  Knoxville  Water  Company,2 
Mr.  Justice  Moody  pointed  out  that  in  estimating  for 
regulating  purposes  the  value  of  a  plant  the  cost  of  repro- 
duction is  not  a  fair  measure  of  value  unless  a  substantial 
allowance  is  made  for  the  actual  depreciation  which  makes 

!62  Fed.  853,  10  C.  C.  A.  653  2212  U.  S.  1,  53  L.  ed.  371,  29 
(1894).  Sup.  Ct.  148  (1909). 
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an  old  plant  of  less  value  than  a  new  one.  And  this  he 
said  in  the  particular  case  resulted  in  putting  too  high  a 
valuation  upon  the  waterworks.  Its  present  physical 
value  he  thought  was  not  more  than  the  cost  of  reproduc- 
tion less  the  actual  depreciation. 

§  1111.  Abandonment  of  the  investment  test  impolitic. 

Emphasis  has  thus  far  been  laid  upon  the  essential 
injustice  of  any  reproduction  rule  to  the  proprietors  of 
the  enterprise  in  ignoring  large  elements  of  value  which 
exist  in  a  going  concern.  And  unless  the  promoters  of  an 
enterprise  can  rest  assured  of  the  fruits  of  their  labor 
there  may  not  be  sufficient  inducement  to  bring  about  a 
proper  development  of  public  works.  It  is  an  unfair  rule 
which  would  subject  investors  to  great  chances  of  loss 
without  any  corresponding  chances  of  gain.1  But  there 
is,  moreover,  the  grave  danger  that  in  the  course  of  time 
this  rule  devised  by  advocates  for  the  public  for  the 
dismay  of  the  companies  may  be  turned  upon  the  pub- 
lic to  its  own  distress.  So  rapidly  does  advantageous 
realty  of  all  sorts  increase  in  value  in  a  growing  com- 
munity that  it  will  soon  be  seen  that  to  reproduce  many 
public  works  would  cost  much  more  now  than  the  original 
cost.2  The  few  miles  of  trackage  by  which  the  New  York 
Central  Railroad  enters  the  city  of  New  York,  a  strip  of 
land  which  cost  originally  comparatively  nothing,  could 
not  be  paralleled  to-day  for  several  hundred  millions. 
The  land  grants  stretching  on  each  side  of  several  of  the 
Pacific  railroads  for  thousands  of  miles  could  not  in  many 
tracts  be  replaced  for  many  times  their  original  valuation. 
One  may  prophesy  with  confidence  that  before  the  cen- 
tury is  much  older,  regret  will  be  felt  that  a  short-sighted 

1  See  the  language  in  Wilkes-  2  See  the  language  in  San  Diego 
Barre  v.  Spring  Brook  Water  Co.,  Water  Co.  v.  San  Diego,  118  Cal. 
4  Lack.  L.  News  (Pa.)  367  (1899).  556,  50  Pac.  633  (1897). 
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public  opinion  in  the  last  century  refused  to  protect  the 
honest  investor  in  his  original  investment,  as  the  common 
law  was  inclined  to  do,  and  made  the  constitutional  test 
for  the  regulation  of  rates  that  of  the  value  of  the  property 
at  any  particular  time. 

§  1112.  Two  principles  still  persist. 

Finally  it  must  be  borne  in  mind  that  the  problem 
presented  to  a  court  which  is  asked  to  set  aside  an  estab- 
lished rate  as  unconstitutional  because  it  amounts  to  a 
confiscation  of  property,  is  not  precisely  the  same  problem 
as  that  presented  to  a  court  which  is  asked  to  pass  upon 
the  fairness  of  a  rate  established  by  a  public  service  com- 
pany. If  a  statutory  rate  takes  property,  the  property 
affected  by  it  is  not  the  original  investment,  but  the 
property  actually  existent  and  owned  by  the  company. 
If  it  is  a  taking  of  property  to  deprive  the  owner  of  a  fair 
return  upon  it,  the  return  must  be  unfair  as  income  de- 
rived from  that  actual  property.  In  determining  whether 
the  return  allowed  to  the  railroad  is  a  fair  return  on  their 
property  the  property  is  that  actually  in  use,  at  its  present 
value.  Where,  however,  the  question  is  whether  the  com- 
pany is  exacting  too  great  a  return  on  its  investment  by 
means  of  an  unfair  schedule  the  question  is  as  to  the 
amount  actually  and  bona  fide  invested.  Justifying  leg- 
islative rates  under  the  constitution  therefore  is  one  thing, 
and  holding  that  unreasonable  charges  are  not  being 
made  as  a  matter  of  common  law  is  quite  another  matter. 
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What  constitutes  a  fair  rate  of  return  is  difficult  to 
determine  by  general  rule  as  it  is  dependent  upon  the 
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particular  case.  It  depends  to  a  certain  extent  upon  the 
character  of  the  enterprise;  in  established  businesses  a 
lower  rate  should  be  expected  than  in  new  ventures.  It 
depends  moreover  upon  the  nature  of  the  security;  upon 
bonds  a  lower  rate  of  interest  is  to  be  expected  than  the 
usual  percentage  paid  in  dividends  upon  stocks.  These 
are  the  principal  considerations,  but  as  the  discussion 
advances  it  will  be  seen  that  there  are  other  minor  matters 
to  be  taken  into  account.  It  will  make  some  difference, 
also,  in  what  manner  the  matter  comes  before  the  court 
for  decision.  If  the  question  is  whether  a  rate  fixed  by 
one  engaged  in  a  public  service  is  producing  an  unreason- 
ably high  rate  of  return,  that  is  one  thing.  If  the  question 
is  whether  a  rate  fixed  by  public  authority,  either  by  the 
Legislature  directly  or  by  a  commission  acting  in  pur- 
suance of  legislative  authority,  is  unreasonably  low,  that 
is  another  matter.  It  is  obvious  that  there  is  all  the 
difference  of  reasonable  alternatives  between  these  two 
aspects  of  the  problem.  Eight  per  cent  might  not  be  too 
much  return  by  a  schedule  fixed  by  the  company  in  one 
case,  while  a  reduction  of  a  schedule  by  legislation  so  as 
not  to  produce  more  than  six  per  cent,  might  not  be 
outrageous  in  the  other. 

Topic  A .  Establishment  of  the  Doctrine 

§  1121.  Establishment  of  the  power  to  restrict  charges. 

The  earlier  cases  under  the  Fourteenth  Amendment 
simply  established  that  the  State  might  regulate  the  rates 
of  those  engaged  in  public  employment.  The  attention 
of  the  court  was  directed  to  showing  that  the  power  to 
regulate  existed,  and  practically  nothing  was  said  about 
the  limitations  upon  that  power.1  And  indeed  the  com- 

1  Where  a  company  has  accepted  it  cannot  of  course  later  make  the 
a  franchise  providing  that  it  shall  complaint  that  these  rates  are  in- 
not  charge  more  than  certain  rates,  adequate. 
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plainants  did  not  adduce  evidence  that  the  rates  fixed  by 
the  State  were  inadequate;  they  denied  altogether  that 
the  rates  could  be  regulated  at  all.  The  idea  of  these 
earlier  cases,  so  far  as  one  can  judge  from  the  language 
used,  was  that  regulation  of  rates  might  go  to  any  extent, 
so  long  as  a  deficit  was  not  brought  about.1 

§  1122.  Rates  fixed  must  not  produce  a  deficit. 

As  soon  as  the  power  to  regulate  was  once  established 
the  point  was  urged  that  the  power  had  its  limitations,  and 
this  the  court  conceded  in  very  guarded  language.  For 
example,  in  the  Railroad  Commission  cases  2  Chief  Jus- 
tice Waite  said:  "From  wrhat  has  thus  been  said  it  is  not 
to  be  inferred  that  this  power  of  limitation  or  regulation 
is  itself  without  limit.  This  power  to  regulate  is  not  a 
power  to  destroy,  and  limitation  is  not  the  equivalent  of 
confiscation."  As  late  as  the  case  of  Reagan  v.  Farmers' 
Loan  &  Trust  Company  3  this  requisite  was  not  stated 
unequivocally.  In  that  case  Mr.  Justice  Brewer  said: 


United  States. — Chesapeake  &  P. 
Tel.  Co.  v.  Manning,  186  U.  S.  238, 
46  L.  ed.  1144,  22  S.  Ct.  881  (1902). 

New  York. — C  o  n  d  o  n  v.  New 
Rochelle  Water  Co.,  136  App.  Div. 
897,  120  N.  Y.  Supp.  1119  (1909). 

1  The  Federal  cases  of  this  period, 
which  held  that  if  there  was  any 
net  profit  left,  apparently  no  matter 
how  small,  the  legislation  was  not 
confiscatory,  were:  Munn  v.  Illi- 
nois, 94  U.  S.  113,  24  L.  ed.  72 
(1876) ;  Peik  v.  Chicago  &  N.  W.  Ry. 
Co.,  94  U.  S.  164,  24  L.  ed.  97 
(1876);  Chicago,  B.  &  Q.  Ry.  Co. 
v.  Iowa,  94  U.  S.  155,  24  L.  ed.  94 
(1876);  Chicago  M.  &  St.  P.  R.  R. 
Co.  v.  Ackley,  94  U.  S.  179,  24  L. 
ed.  99  (1876);  Tilley  v.  Savannah, 
F.  &  W.  R.  R.  Co.,  5  Fed.  641 


(1881);  Wells  v.  Oregon  Ry.  &  Nav. 
Co.,  15  Fed.  561  (1883.) 

2 116  U.  S.  307,  29  L.  ed.  636 
(1886). 

3 154  U.  S.  362,  38  L.  ed.  1014,  14 
Sup.  Ct.  180  (1894). 

The  Federal  cases  of  this  transi- 
tion period  when  it  was  hoped  that 
a  profit  would  normally  be  left  the 
public  service  company  whose  rates 
had  been  reduced  by  legislation 
were:  Dow  v.  Beidelman,  125  U.  S. 
680,  31  L.  ed.  841,  8  Sup.  Ct.  1028 
(1888);  Chicago  &  G.  T.  Ry.  v. 
Wellman,  143  U.  S.  339,  36  L.  ed. 
176, 12  Sup.  Ct.  400  (1892);  Chicago 
N.  W.  R.  R.  v.  Dey,  35  Fed.  866,  1 
L.  R.  A.  744  (1888);  Chicago  &  P. 
M.  &  O.  R.  R.  Co.  v.  Becker,  35 
Fed.  883  (1888). 
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"It  is  unnecessary  to  decide,  and  we  do  not  wish  to  be 
understood  as  laying  down  an  absolute  rule  that  in  every 
case  a  failure  to  produce  some  profit  to  those  who  have 
invested  their  money  in  the  building  of  a  road  is  conclu- 
sive that  the  tariff  is  unjust  and  unreasonable.  And  yet 
justice  demands  that  every  one  should  receive  some  com- 
pensation for  the  use  of  his  money  and  property,  if  it  be 
possible  without  prejudice  to  the  rights  of  others." 

§  1123.  Adequate  return  must  be  left. 

But  in  1898,  in  the  important  case  of  Smyth  v.  Ames,1 
a  disposition  was  shown  to  give  more  protection  to  the 
owners  of  the  railroads.  It  was  proved  in  that  case  that 
the  regulation  complained  of  might  very  probably  leave 
some  return  above  all  proper  charges.  But  this  did  not 
satisfy  the  court,  Mr.  Justice  Harlan  saying:  "What  the 
company  is  entitled  to  ask  is  a  fair  return  upon  the 
value  of  that  which  it  employs  for  the  public  convenience. 
On  the  other  hand,  what  the  public  is  entitled  to  demand 
is  that  no  more  be  exacted  from  it  for  the  use  of  a  public 
highway  than  the  services  rendered  by  it  are  reasonably 
worth."  Ever  since  this  case  the  doctrine  has  been  well 
established  that  except  in  abnormal  cases  legislation  re- 
ducing rates  which  does  not  leave  a  fair  profit  upon  the 
capital  involved  is  virtually  confiscatory.2 

1 169  U.  S.  466,  42  L.  ed.  819,  18  22  Sup.  Ct.  30  (1901);  Cleveland 

Sup.  Ct.  418  (1898).  Gas  Light  Co.  v.  Cleveland,  71  Fed. 

2  In  the  following  cases,  among  610  (1891);  New  Memphis  Gas  Light 

others,  the  new  rates  imposed  by  Co.  v.  Memphis,  72  Fed.  952  (1896); 

governmental  authority  were  held  Southern  Pac.  Ry.  Co.  v.  Railroad 

confiscatory  by  the  above  prin-  Commission,  78  Fed.  236  (1896); 

ciples  on  the  showing  made  by  the  Northern  Pac.  Ry.  Co.  v.  Keyes, 

evidence  adduced.  91  Fed.  47  (1898);  Milwaukee  Elec- 

Uniled  States. — St.  Louis  &  San  trie  Ry.  Co.  v.  Milwaukee,  87  Fed. 

Francisco  Ry.  Co.  v.  Gill,  156  U.  S.  577  (1898);  Spring  Valley  Water- 

649,  39  L.  ed.  567,  15  Sup.  Ct.  484  works  v.  San  Francisco,  124  Fed. 

(1895);  Cotting  v.  Kansas  City  S.  574  (1903);  Palatka  Waterworks  v. 

Y.  Co.,  183  U.  S.  79,  46  L.  ed.  92,  Palatka,  127  Fed.  161  (1903);  Ozark 
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§  1124.  Reduction  leaving  reasonable  return. 

The  present  doctrine  of  the  United  States  Supreme 
Court,  as  seen  in  Stanislaus  County  v.  San  Joaquin  Canal 
and  Irrigation  Company  1  is  that  the  rates  of  public  service 
companies  may  be  reduced  to  any  extent,  provided  rea- 
sonable return  is  left  to  the  owners  upon  the  value  of 
the  property  devoted  to  the  public  use.  In  that  case  an 
ordinance  adopted  by  a  board  of  supervisors  fixing  water 
rates  was  objected  to  because  the  result  would  work  a 
reduction  of  its  rates  from  eighteen  to  six  per  cent.  The 
reply  to  this  contention  by  Mr.  Justice  Peckham,  in  the 
Supreme  Court  of  the  United  States  was:  "It  is  not  con- 
fiscation, nor  a  taking  of  property  without  due  process  of 
law,  nor  a  denial  of  the  equal  protection  of  the  laws,  to 
fix  water  rates  so  as  to  give  an  income  of  six  per  cent  upon 
the  then  value  of  the  property  actually  used  for  the  pur- 
pose of  supplying  water  as  provided  by  law,  even  though 
the  company  had  prior  thereto  been  allowed  to  fix  rates 
that  would  secure  to  it  one  and  one-half  per  cent  a  month 
income  upon  the  capital  actually  invested  in  the  under- 
taking. If  not  hampered  by  an  unalterable  contract, 

Bell  Telephone  Co.  v.  Springfield,  Nebraska. — Wabaska  Electric  Co. 

140  Fed.  666  (1905);  Southern  R.  v.  City  of  Wymore,  60  Neb.  199, 

R.  Co.  v.   M'Neill,   155  Fed.  756  82  N.  W.  626  (1900). 

(1907);  Seaboard  Air  Line  Ry.  Co.  New  York. — Brooklyn  Union  Gas 

v.   Railroad  Comm.   155  Fed.  792  Co.  v.  City  of  New  York,  115  App. 

(1907).  Div.  69, 100  N.  Y.  Supp.  571  (1906). 

California. — Spring    Valley    Wa-  Pennsylvania. — Pennsylvania    R. 

terworks  v.  San  Francisco,  82  Cal.  R.  Co.  v.  Philadelphia  County,  220 

286,  22  Pac.  910  (1890).  Pa.  St.  100,  68  Atl.  676,  15  L.  R.  A. 

Illinois.— Chicago  v.  Rogers  Pk.  (N.  S.)  108  (1908). 

Co.,   214   111.   212,   73   N.   E.   375  Texas.— Texas  &  N.  O.  R.  R.  Co. 

(1905).  v.    Sabine    Tram.    Co.    (Tex.  Civ. 

Maryland.— Maryland   Tel.    Co.  App.),  121  S.  W.  256   (1909). 

v.  Simons  Sons  Co.,  103  Md.  137,  Vermont. — State  v.   Central  Vt. 

63  Atl.  314  (1906).  Ry.  Co.,  81  Vt.  463,  71  Atl.  194,  130 

Michigan.— Alpena  Electric  Co.  Am.  St.  Rep.  1065  (1908). 

v.  Alpena,  130  Mich.  413,  90  N.  W.  »  192  U.  S.  201,  48  L.  ed.  406,  24 

36  (1902).  Sup.  Ct.  241  (1903). 
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providing  that  a  certain  compensation  should  always  be 
received,  we  think  that  a  law  which  reduces  the  compensa- 
tion theretofore  allowed  to  six  per  cent  upon  the  present 
value  of  the  property  used  for  the  public  is  not  uncon- 
stitutional. There  is  nothing  in  the  nature  of  confisca- 
tion about  it."  l 

Topic  B.  Extent  to  Which  Return  is  Protected 

§  1125.  Reasonableness  of  return  now  judicial  question. 

The  result  of  this  is  that  reasonableness  of  return  has 
become  a  judicial  question;  and  therefore  the  rules  by 
which  this  shall  be  determined  have  become  matters  of 
law.  The  present  situation  is  perhaps  best  summed  up  in 


1  In  the  following  cases  among 
others,  the  new  rates  imposed  by 
governmental  authority  were  held 
not  to  be  confiscatory  by  the  above 
principles  on  the  showing  made  by 
the  evidence  adduced; 

United  States. — San  Diego  Land 
&  Town  Co.  v.  National  City,  174 
U.  S.  739,  43  L.  ed.  1154,  19  Sup. 
Ct.  804  (1899);  Minneapolis  &  St. 
Louis  R.  R.  Co.  v.  Minnesota,  186 
U.  S.  257,  46  L.  ed.  1151,  22  Sup. 
Ct.  900  (1902);  San  Diego  Land  & 
Town  Co.  v.  Jasper,  189  U.  S.  439, 
47  L.  ed.  892,  23  Sup.  Ct.  571 
(1903);  Prentice  v.  Atlantic  C.  L. 
Ry.  Co.,  211  U.  S.  210,  53  L.  ed. 
150,  29  Sup.  Ct.  67  (1908);  Willcox 
v.  Consolidated  Gas  Co.,  212  U. 
S.  19,  53  L.  ed.  382,  29  Sup.  Ct. 
192  (1909);  Old  Colony  Trust  Co. 
v.  City  of  Atlanta,  83  Fed.  39 
(1897);  Ball  v.  Rutland  R.  Co.,  93 
Fed.  513  (1899);  Kimball  v.  City 
of  Cedar  Rapids,  99  Fed.  130 
(1900);  Perkins  v.  Northern  Pac. 
Ry.  Co.,  155  Fed.  445  (1907);  Home 
Tel.  &  Tel.  Co.  v.  Los  Angeles,  155 
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Fed.  554  (1907);  Central  of  Ga.  Ry. 
Co.  v.  M'Lendon,  157  Fed.  961 
(1907);  Oregon  Ry.  &  W.  v.  Camp- 
bell, 173  Fed.  957  (1909). 

Florida. — State  v.  Seaboard  Air 
Line,  48  Fla.  129,  37  So.  314  (1904). 

Illinois. — Chicago  v.  Rogers  Pk. 
Co.,  214  111.  212,  73  N.  E.  375 
(1905). 

Indiana. — Chicago  I.  &  L.  Ry. 
Co.  v.  Railroad  Commission,  39  Ind. 
App.  358,  79  N.  E.  520  (1907). 

Iowa. — Cedar  Rapids  W.  Co.  v. 
Cedar  Rapids,  118  la.  234,  91  N.  W. 
1081  (1902). 

Kansas. — Tucker  v.  Missouri 
Pacific  Ry.  Co.  (Kans.),  108  Pac. 
89  (1910). 

Maine. — Kennebec  Water  Dist. 
v.  Waterville,  97  Me.  185,  54  All. 
6,  60  L.  R.  A.  856  (1902). 

Minnesota. — State  ex  rel.  v.  Min- 
neapolis &  St.  Louis  R.  R.  Co.,  80 
Minn.  191,  83  N.  W.  60,  89  Am. 
St.  Rep.  514  (1900). 

New  York. — Richman  v.  Con- 
solidated Gas  Co.,  114  App.  Div. 
216,  100  N.  Y.  S.  81  (1906). 
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one  *  of  the  recent  cases,  dealing  with  the  reduction  of 
water  rates,  in  which  Judge  Shelby  said:  ''Conceding  the 
legislative  right  to  regulate  the  charges  to  be  made  by  the 
complainant  for  water,  such  regulation  must  be  within 
reasonable  limits.  It  could  not  lawfully  go  to  the  extent 
of  depriving  the  complainant  of  all  income  from  its  in- 
vestment, and  in  effect  confiscate  its  property.  The 
power  to  regulate  could  not  legally  be  used  as  the  power 
to  destroy.  The  question  of  the  reasonableness  of  such 
regulations  is  one  for  judicial  examination  and  deter- 
mination. But  the  judiciary  ought  not  to  interfere  with 
the  rates  established  under  legislative  sanction,  where  the 
legislature  has  the  right  to  act,  unless  they  are  plainly  and 
palpably  so  unreasonable  as  to  make  their  enforcement 
equivalent  to  depriving  the  complainant  of  reasonable 
returns  on  its  investment;  but  judicial  interference  is 
proper  when  the  case  shows  an  attack  upon  the  rights  of 
property,  under  the  guise  of  regulating,  which  will  make 
the  plaintiff's  property  valueless  in  his  hands,  by  annulling 
or  making  inoperative  existing  contracts."  - 

§  1126.  Fair  return  generally  conceded. 

It  is  now  generally  conceded  that  an  adequate  return 
upon  the  true  value  of  the  property  devoted  to  the  public 
use  by  those  who  conduct  a  public  service  ought  in  all 
normal  cases  to  be  left.  Otherwise  it  is  now  conceded  that 
they  are  in  effect  deprived  of  their  property  without  due 

Wisconsin. — State  ex  rel.  v.  Rail-  pends  upon   the  valuation   of  the 

road  Commission,  137  Wis.  80,  116  property,     the     income     derivable 

N.  W.  905  (1908).  from  the  rates  and  the  proportion 

1  Palatka  Waterwoncs  v.  Palatka,  between  the  two,  which  are  mat- 
127  Fed.  161  (1903).  ters  of  fact  which  the  company  can- 

2  Whether  a  railroad  rate  is  con-  not  be  prevented  from  trying  before 
fiscatory  so  as  to  deprive  the  com-  a   competent   tribunal   of  its  own 
pany  of  its  property  without  due  choosing.     Where  a  state  railroad 
process  of  law  within  the  meaning  commission,  which  is  granted  power 
of  the  Fourteenth  Amendment  de-  by  the  state  constitution  to  make 
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process  of  law,  if  their  rates  are  so  reduced  by  public 
authority  as  to  leave  no  such  adequate  return.  It  is  not 
only  a  due  consideration  for  the  rights  of  others  who 
have  already  invested  their  money  in  public  services, 
but  also  an  enlightened  selfishness  with  a  view  to  the 
future  which  dictates  the  present  policy  that  a  reasonable 
return  upon  the  value  of  the  property  devoted  to  the 
public  service  shall  be  protected  by  the  Constitution. 
That  a  fair  return  in  this  sense  is  generally  conceded  is 
apparent  in  all  the  recent  cases,  as  a  quotation  from  the 
latest  decision  l  will  show:  "It  therefore  does  not  seem 
that  rates  producing  no  more  than  a  reasonable  return  on 
their  fair  value  could  be  unjust  to  any  one.  In  fixing  the 
measure  of  return  upon  property  devoted  to  public  use, 
regard  should  be  had  to  the  character  of  the  business,  the 
locality  and  the  risk,  whether  the  return  will  be  uniform 
and  secure;  whether  the  patronage  is  steady  or  fluctuating 
and  quickly  responsive  to  financial  and  commercial 
changes,  interest  rates  legal  and  contractual  and  the  rates 
customarily  sought  and  required  in  like  investments  in 
the  locality;  if  a  railroad,  the  character  of  the  traffic, 
whether  largely  of  a  kind  dependent  upon  uncertain  con- 
ditions or  so  diversified  that  causes  affecting  part  will  not 
greatly  affect  the  whole.  The  return  should  be  a  fair, 
just,  and  reasonable  one,  and  not  so  meager  as  to  repel 
investment  in  the  property  or  to  embarrass  the  owner  in 
operating  it."  2 

§  1127.  Reasonable  rates  not  necessarily  profitable. 
It  should  not  be  inferred  that  the  rule  that  regulation 

and  enforce  rates,  enacts  and  at-          *  Missouri  K.  &  T.  Ry.  Co.  v. 

tempts  to  enforce  rates  which  are  Love,  177  Fed.  493  (1910). 

so  low  as  to  be  confiscatory,  then          2  See  also  late  case  in  the  State 

enforcement     may     be     enjoined.  courts:  Coal  &   Coke  Ry.   Co.   v. 

Prentice  v.  Atlantic  Coast  Line  Ry.  Conley    (W.    Va.)    67    S.    E.    613 

Co.,  211  U.  S.  210,  53  L.  ed.  150,  (1910). 

29  Sup.  Ct.  192(1909). 
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of  rates  shall  leave  a  fair  return  by  way  of  profit  is  without 
exception.  There  are  decisions  which  show  that  this  is 
not  an  inviolable  right.  A  recent  Florida  case  1  will  bring 
this  out,  where  Mr.  Justice  Carter  said  of  a  plea  that  at 
the  rates  imposed  by  the  commission  the  company  would 
not  make  a  fair  return  above  operating  expenses:  "The 
vice  in  this  method  of  pleading  lies  in  the  fact  that  the 
question  of  reasonableness  is  made  to  depend  upon  the 
capacity  of  the  rates  to  yield  a  net  income  over  and  above 
the  cost  of  constructing  and  maintaining  the  road  and  the 
payment  of  fixed  charges,  whereas  circumstances  may 
exist  under  which  rates  are  reasonable  which  do  not 
afford  a  net  income  above  the  cost  of  operation  and  taxes, 
or  the  cost  of  operation,  taxes  and  fixed  charges.  The 
returns  set  forth  a  few  elements  entering  into  the  question 
as  to  what  constitutes  a  reasonable  rate,  and  attempt  to 
make  these  elements  controlling;  whereas  the  conditions 
surrounding  the  operation  of  the  road  may  deprive  them 
of  controlling  force."  2 

§  1128.  Reduction  ruinous  only  to  certain  companies. 

A  difficult  question  arises  where  although  there  has 
been  a  drastic  reduction  of  rates,  certain  companies  are  in 
so  strong  a  position  that  their  earnings  are  not  cut  below 
the  minimum  of  fair  profit,  while  with  other  companies  the 
reductions  will  not  only  wipe  out  all  profits  whatsoever, 
but  compel  them  to  conduct  their  business  at  a  loss. 

1  State  v.  Seaboard  Air  Line,  48      v.  Florida,  25  Fla.  310,  5  So.  833 
Fla.  129,  37  So.  314  (1904).  (1889). 

2  See  to  the  same  effect :  Indiana. — Southern    Indiana    R. 
United  States. — In  re  Arkansas  R.      R.    Co.    v.    Railroad    Commission, 

R.  Rates,  168  Fed.  720  (1909).  172  Ind.  113,  87  N.  E.  966  (1909) 

Arkansas.— St.  Louis  &  S.  F.  Ry.      Adams  Exp.  Co.,  85  Neb.  25,  122 
v.  Gill,  54  Ark.  101,  15  S.  W.  18,  11      N.  W.  691  (1909) 
L.  R.  A.  452  (1891).  West  Virginia.— Coal  &  Coke  R. 

Florida.— Pensacola  &  A.  R.  R.      Co.  v.  Conley  (W.  Va.),  67  S.  E. 

613  (1910). 
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Whenever  this  is  brought  to  the  attention  of  the  court 
their  attitude  must  be  that  they  are  dealing  only  with 
the  case  in  hand,  their  sole  function  being  to  determine  in 
the  particular  case  before  them  whether  this  legislation 
will  virtually  confiscate  the  business  property  of  this 
complainant.1  The  consequence  follows  inevitably  that 
while  the  rates  imposed  may  be  found  unreasonable,  and 
therefore  not  enforceable  as  to  some  of  the  roads  in  the 
State,  this  does  not  necessarily  render  them  unreasonable 
and  unenforceable  as  to  other  roads  doing  business  in  the 
State.2 

§  1129.  Possibility  of  increase  of  business  at  the  lowered 
rates. 

The  point  is  urged  from  time  to  tune  that  the  reduction 
ordered  in  existing  rates  should  not  be  questioned  at  the 
outset,  but  the  company  should  be  compelled  to  give  the 
new  rates  a  fair  trial.  It  may  turn  out  that  there  will  be 
no  reduction  in  earnings  after  all,  since  the  increased 
business  consequent  upon  the  lower  rate  might  more  than 
make  good  that  loss.  Although  this  has  much  force  from 
a  theoretical  point  of  view,  it  must  obviously  be  acted 
upon  in  an  actual  case  with  the  greatest  caution.  This 
was  one  of  the  many  matters  discussed  in  the  important 
case  of  Chicago  &  Northwestern  Railway  v.  Dey,3  when 

1  Pennsylvania    R.     R.     Co.    v.          But  in  a  leading  case  the  United 
Philadelphia  County,   220  Pa.  St.  States  Supreme  Court  held  legisla- 
100,  68  Atl.  676,  15  L.  R.  A.  (N.  S.)  tion  applying  only  to  stock  yards  of 
108  (1908).    See  also  Nebraska  Tel.  a  certain  size  outrageous.    Cotting 
Co.  v.  Cornell,  59  Neb.  737,  82  N.  v.  Kansas  City  S.  Y.  Co.,  183  U.  S. 
W.  1  (1900).  79,  46  L.  ed.  92,  22  Sup.  Ct.  30 

2  St.  Louis  &  S.  F.  R.  R.  v.  Had-  (1901). 

ley,  168  Fed.  317  (1909).    Legisla-  3  35  Fed.  883, 1.  L.  R.  A.  744,  and 

tion  applying  only  to  railroads  of  a  note  (1888). 

certain    class   should    therefore   be  Southern    Ry.  Co.    v.   Tift,    206 

held  constitutional.     Coal  &  Coke  U.  S.  428,  51  L.  ed.  1124,  27  Sup.  Ct. 

Ry.  Co.  v.  Conley  (W.  Va.),  67  S.  E.  1124  (1906),  the  court  will  enjoin 

613  (1910).  threatened  rates  without  allowing 
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Mr.  Justice  Brewer  disposed  of  it  in  this  wise:  "The  only 
fair  judicial  test  is  to  apply  the  rates  to  the  business  that 
has  been  done  in  the  past,  and  see  whether,  upon  that  basis 
such  rates  will  be  remunerative,  or  compel  the  transaction 
of  business  at  a  loss."  However  within  a  few  years  some 
of  the  Federal  judges  have  shown  a  disposition  to  refuse 
to  grant  a  preliminary  injunction  against  the  present 
enforcement  of  the  new  rates  imposed  by  the  govern- 
mental authorities  until  the  outcome  may  be  seen.1  Of 
course  the  issuance  of  a  preliminary  injunction  lies  within 
the  discretion  of  the  judge;  and  it  may  be  that  it  should 
not  be  granted,  unless  the  court  feels  that  there  is  high 
probability  of  irreparable  injury.2  And  indeed  the  United 
States  Supreme  Court  in  Willcox  v.  Consolidated  Gas  Co.3 
seems  to  have  committed  itself  to  the  doctrine  that  it 
should  be  considered  in  the  final  disposition  of  the  case 
whether  increased  consumption  at  the  lower  rate  might  not 
result  in  increased  earnings — -"as  the  cost  of  furnishing  the 
gas  would  not  increase  in  proportion  to  the  increased 
amount  of  gas  furnished."  It  was  conceded,  however,  that 
a  company  should  not  be  put  to  this  practical  test  unless  it 

trial  of  them  if  it  feels  that  the  3  212  U.  S.  19,  53  L.  ed.  382,  29 

probabilities   are   that   the   parties  Sup.  Ct.  192  (1909). 

concerned  will  be  injured.  In  the  extraordinary  case  of  the 

Macon  Grocery  Co.  v.  Atlantic  telephone,    as    increased     business 

Coast  Line,  163  Fed.  738  (1908),  the  means  increased  cost,  this  doctrine 

court  will   enjoin  outrageous  rates  has  no  application.     Louisiana  R. 

put  in  force  by  the  carriers  pend-  R.     Commission     v.     Cumberland 

ing  passing  upon  by  commission.  Telephone  Co.,  212  U.  S.  414,  53 

1  See  .In    re    Arkansas    Railroad  L.  ed.  577,  29  Sup.  Ct.  357  (1909). 
Rates,    168  Fed.   720  (1909);  Cen-  But  in  a  business  such  as  common 
tral   of    Ga.    Ry.    R.    Co.    v.    Me-  carriage  where  increasing  business 
Lendon,  157  Fed.  961  (1907).  means  increasing  returns  the  court 

2  See   Seaboard   A.    L.    Ry.    Co.  will  not  grant  an  injunction  where 
v.  Railroad  Commission,    155  Fed.  it  feels  confident  that  this  result 
793    (1907).     And    see    St.    Louis  will  follow.     State  v.  Adams  Exp. 
&  S.  F.  R.  R.  Co.  v.  Hadley,  168  Co.,  85  Neb.  25,   122  N.   W.  691 
Fed.  317  (1909).  (1909). 
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was  plain  in  a  particular  case  that  such  a  result  was  dis- 
tinctly probable.  And  of  course  in  the  event  of  loss 
actually  resulting  from  the  new  rates  the  complainant 
originally  dismissed  may  file  a  new  bill  without  prejudice. 

§  1130.  Reasonable  profit  upon  each  transaction. 

It  will  be  assumed  throughout  this  discussion  that  all 
that  the  law  secures  to  those  who  devote  their  capital  to 
public  business  is  the  enjoyment  of  total  receipts  from  that 
business,  be  it  large  or  small,  sufficient  to  show  a  fair  per 
cent  of  profit  upon  that  capital  each  year.  This  undoubt- 
edly is  the  general  rule  with  which  the  courts  have  been 
working.  However,  there  are  some  decisions  as  to  certain 
businesses  which  must  be  reckoned  with  that  suggest  a 
different  basis.  According  to  these  dicta  in  certain  busi- 
nesses at  least,  the  proprietors  are  entitled  to  a  fan*  per- 
centage of  profit  upon  each  service  it  renders,  regardless 
of  the  total  return  this  in  the  aggregate  may  show  upon 
the  capital  that  is  employed.  There  are  dicta  which 
seem  to  go  to  this  extent  in  the  highest  courts  of  both  the 
United  States  and  the  British  Empire.  In  deciding  against 
legislation  reducing  the  charges  of  a  stock  yard  the  Su- 
preme Court  *  said:  "The  question  is  not  how  much  he 
makes  out  of  his  volume  of  business,  but  whether  in  each 
particular  transaction  the  charge  is  an  unreasonable  trans- 
action for  the  service  rendered."  What  the  Privy  Council 
had  previously  said  in  regard  to  bridge  tolls  was  approved. 
"The  principle  must  be,  when  reasonableness  comes  in 
question,  not  what  profit  it  may  be  reasonable  for  a  com- 
pany to  make,  but  what  it  is  reasonable  to  charge  to  the 
person  who  is  charged."  These  dicta  as  will  be  seen  when 
the  cases  are  discussed  more  fully  later  on,  are  by  the  con- 

1  dotting  v.  Kansas  City  Stock  *  Canada  So.  R.  R.  Co.  v.  Inter- 
Yards  Co.,  183  U.  S.  79,  46  L.  ed.  national  Bridge  Co.,  L.  R.  8  App. 
92,  22  Sup.  Ct.  30  (1901).  Cas.  723  (1883). 

[  1008  1 


RATE  OF  RETURN  [§1131 

text  confined  to  that  small  class  of  public  services  which 
receive  no  public  aid  either  by  way  of  grant  or  of  privilege; 
thus  confined  it  should  not  affect  the  general  law.  But 
certainly  were  it  to  be  held  a  proper  principle  for  all  cases 
it  would  subvert  the  whole  basis  of  the  established  law. 
Those  businesses  in  which  there  are  naturally  but  few 
transactions  comparatively,  would  be  ruined,  while  those 
in  which  a  great  number  of  transactions  are  carried  on 
would  profit  enormously. 

Topic  C.  Fair  Rate  of  Return 

§  1131.  Interest  upon  bonds  protected. 

It  was  generally  agreed  from  the  very  first  that  what- 
ever might  be  the  right  to  earn  a  dividend  upon  stock, 
the  interest  upon  the  outstanding  bonds  must  be  pro- 
tected. Thus  in  Chicago  and  Northwestern  Railway  v. 
Dey,1  Mr.  Justice  Brewer  would  protect  the  interest  upon 
outstanding  bonds  in  all  contingencies,  although  he  left 
the  question  of  whether  any  surplus  should  be  left  for 
dividends  to  the  discretion  of  the  legislature.  But  cer- 
tainly, as  the  United  States  Supreme  Court  said  some 
years  later,  bond  issues  which  have  no  actual  values  be- 
hind them  have  no  protection.2  And  if  the  interest  in  the 
bonds  is  fixed  unduly  high  at  the  outset,  it  will  not  be 
protected  against  legislation  reducing  rates,  as  the  Cali- 
fornia courts  hold.3  Indeed  it  has  been  questioned 
whether  more  than  the  current  rate  of  interest  upon  bor- 
rowings in  an  enterprise  of  similar  character  can  be  se- 
cured to  bondholders.  In  the  case  of  Steenerson  v.  Great 

»35  Fed.  866  (1888).     See  also  Waterworks  v.  San  Francisco,  124 

Brymer  v.  Butler  Water  Co.,  179  Fed.  574  (1903). 
Pa.  St.  231,  36  Atl.  249,  36  L.  R.  A.          »  Spring    Valley    Waterworks  v. 

260  (1897).  San  Francisco,  124  Fed.  574  (1903). 

a  Smyth  v.  Ames,  169  U.  S.  466,  And  compare  Redlands  L.  &  C.  D. 

42   L.   ed.   819,    18  Sup.   Ct.   418  Water  Co.  v.  Redlands,   121  Cal. 

(1897).     See   also:    Spring   Valley  365,  53  Pac.  843  (1898). 
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Northern  Railway  Company  1  the  court  answered  the 
question  in  the  negative,  Mr.  Justice  Canty  saying:  "If 
a  railway  company  has  made  what  turns  out  to  be  a  bad 
bargain  by  issuing  its  bonds  for  six  per  cent  or  seven  per 
cent  interest  per  annum  that  should  be  its  misfortune 
and  not  the  misfortune  of  the  public." 

§  1132.  Dividends  upon  stock  protected. 

Within  the  last  ten  years,  as  has  been  seen,  the  general 
principle  has  become  established  that  there  must  be  left 
to  those  who  conduct  a  public  enterprise  some  adequate 
return  on  their  investment  as  a  whole.  This  newer  view 
was  well  put  in  one  sentence  in  New  Memphis  Gas  Light 
Company  v.  New  Memphis,3  thus:  "The  company  has  a 
right  to  such  gross  revenue  from  the  sale  of  gas  as  will 
enable  it  to  pay  all  legitimate  operating  expenses,  pay 
interest  on  valid  fixed  charges,  so  far  as  bonds  or  securities 
represent  an  expenditure  actually  made  in  good  faith,  and 
also  to  pay  a  reasonable  dividend  on  stock,  so  far  as  this 
represents  an  actual  investment  in  the  enterprise."  What 
then  is  reasonable  dividend?  Dividends  upon  stock  at 
least  where  there  are  outstanding  bonds  ought  to  be  per- 
mitted to  be  somewhat  larger  than  the  interest  upon  the 
bonds.  Since  the  bonds  have  a  prior  lien  upon  the  assets, 
the  risk  to  the  holders  of  them  is  much  less  than  to  the 
holders  of  stock,  and  the  stockholders  should  therefore 
have  a  higher  rate  of  return  because  of  the  risk  of  passing 
of  dividends  in  bad  times  or  of  foreclosure  in  case  of  com- 
plete failure.  This  question  of  reasonable  dividend  de- 
pends chiefly  upon  the  current  rate  of  return.4 

1  69  Minn.  353,  72  N.   W.  713  Co.  v.  City  of  Norwich,  76  Conn. 

(1897).  But  see  Pennsylvania  R.  565,  57  Atl.  746  (1904). 
R.  Co.  v.  Philadelphia  County,  220  3  72  Fed.  952  (1896). 
Pa.  St.  100,  68  Atl.  676,  15  L.  R.  A.  4  Among  the  many  cases  to  this 

(N.  S.)  108  (1908).  effect,  see: 

1  See  contra,  Norwich  Gas  &  E.          United  States. — Getting  v.  Kan- 
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§  1133.  Current  rate  of  return. 

The  current  rate  of  return  to  capital  it  is  submitted  is 
the  true  basis  of  fixing  the  percentage.  This  is  said  in  the 
more  discriminating  cases  which  discuss  the  problem  care- 
fully. Some  illustrations  of  the  way  the  court  treats  the 
matter  now  will  illustrate  this  further.  In  Brymer  v.  But- 
ler Water  Company  l  the  court  said  in  reviewing  the 
schedule  of  a  water  company,  that  it  is  entitled  to  a  rate 
of  return,  if  the  property  will  earn  it,  not  less  than  the 
legal  rate  of  interest;  a  return  of  something  over  six  per 
cent  was  held  not  unreasonable  therefore.  Furthermore 
this  court  in  the  still  later  case  of  the  Pennsylvania  Rail- 
road Company  v.  Philadelphia  County  2  frankly  said  that 
it  regarded  its  previous  suggestion  of  six  per  cent  as  simply 
fixing  a  minimum  return,  not  the  maximum  one  at  all. 
Men  do  not  put  their  money  into  business  enterprises  for 
small  interest,  as  the  court  well  says.  In  a  recent  Federal 
case 3  the  court  thought  that  the  owners  of  a  railroad  should 
have  a  profit  above  the  necessary  expense  of  conducting 

eas  City  S.  Y.  Co.,  183  U.  S.  79,  Minnesota. — State  v.  Minneapolis 

46  L.  ed.  92,  22  Sup.  Ct.  30  (1901);  &  St.  L.  R.  R.  Co.,  80  Minn.  191,  83 

Stanislaus  Co.  v.  San  Joaquin  &  K.  N.  W.   60,    89  Am.   St.  Rep.  514 

R.  C.  &  I.  Co.,  192  U.  S.  201,  48  L.  (1900). 

ed.  406,  24  Sup.  Ct.  241   (1903);  Mississippi— Alabama  &  V.  Ry. 

Cleveland  Gas  Co.  v.  Cleveland,  71  v.  Railroad  Commission,  86  Miss. 

Fed.  610  (1891);  Milwaukee  Electric  667,  38  So.  356  (1905). 

Ry.  Co.  v.  Milwaukee,  87  Fed.  577  Pennsylvania. — Pennsylvania    R. 

(1898);  Central  Ry.  Co.  v.  Railroad  R.  Co.  v.  Philadelphia  County,  220 

Commission,  161  Fed.  996  (1908);  Pa.  St.  100,  68  Atl.  676,  15  L.  R.  A. 

St.  Louis  &  S.  F.  R.  R.  Co.  v.  Had-  (N.  S.)  108  (1908). 

ley,  168  Fed.  317  (1909).  West  Virginia.— Coal  &  Coke  Co. 

Florida.— State  v.  Seaboard  Air  v.  Conley  (W.  Va.),  67  S.  E.  613 

Line,  48  Fla.  152,  37  So.  658  (1904).  (1910). 

Iowa.— Cedar     Rapids     Co.     v.  » 179  Pa.   St.   231,  36  Atl.  249 

Cedar  Rapids,  118  la.  234,  91  N.  W.  (1897). 

1081  (1902).  J  220  Pa.  St.  100,  68  Atl.  676,  15 

Maine.— Brunswick    &    T.     W.  L.  R.  A.  (N.  S.)  108  (1908). 

Disk  v.  Maine  Water  Co.,  99  Me.  '  Central  R.  Co.  v.  Railroad  Com- 

371,  59  Atl.  537  (1904).  mission,  161  Fed.  925  (1908). 
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such  business  equal  to  eight  per  cent  per  annum  upon  the 
value  of  the  property  so  employed,  that  being  the  legal 
rate  of  interest  in  Alabama  on  loans  of  money,  and  the 
current  rate  of  profit  upon  property  used  in  business  en- 
terprises similar  to  railroads.  And  upon  the  same  gen- 
eral principle  another  Federal  judge  held  recently  that 
a  local  Louisiana  telephone  company  which  was  making 
seven  per  cent  ought  not  to  be  disturbed.1  With  these 
cases  in  mind  one  is  justified  in  saying  that  the  current 
rate  of  return  to  capital  invested  2  in  the  community  served 
may  confidently  be  expected.3 

§  1134.  Reasonable  profits  sufficiently  safe. 

In  any  normal  case  the  proprietor  of  a  public  service 
may  therefore  expect  a  dividend  equal  to  the  current  rate 
of  return  in  enterprises  of  similar  character.  It  should  be 
borne  in  mind,  however,  that  public  services  have  in  gen- 
eral more  assured  permanence  and  less  danger  of  ruinous 
competition  than  most  private  businesses.  However  opin- 
ions must  necessarily  differ  as  to  what  would  be  a  rea- 
sonable profit  in  a  given  case,  most  courts  when  asked  to 
declare  the  action  of  some  legislative  body  in  reducing 
certain  rates  to  be  virtual  confiscation  will  take  the  atti- 
tude that  unless  the  reduction  worked  is  really  inde- 
fensible the  legislative  rate  will  not  be  disturbed.  Thus 
in  a  recent  Iowa  case  4  the  court  did  not  consider  an 
ordinance  confiscatory  which  so  reduced  rates  as  to  leave 
the  company  about  five  per  cent  on  the  value  of  the 
property  which  resulted  in  this  case  in  over  six  per  cent 
on  its  outstanding  securities.  A  recent  Florida  case,5 

'Cumberland  Tel.  &  Tel.  Co.  v.R.  'Cedar    Rapids    Water    Co.    v. 

R.  Commission,  156  Fed.  823  (1907).  Cedar  Rapids,   118  Iowa  234,   91 

*  Missouri  R.  &  T.  R.  Co.  v.  Love,  N.  W.  1081  (1902). 

177  Fed.  493  (1910).  *  State  ex.  rel.  v.  Seaboard  A.  L. 

8  Louisville    &    N.    Ry.    Co.    v.  R.  R.  Co.,  48  Fla.  129,  37  So.  314 

Brown,  123  Fed.  946  (1903).  (1904). 
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where  it  was  held  that  the  court  could  not  say  that  even 
three  and  one-half  per  cent  upon  the  cost  of  a  system  was 
confiscatory,  is  to  be  explained  by  the  fact  that  the 
present  value  might  be  one-half  of  the  actual  cost. 

§  1135.  Unreasonable  profits  not  protected. 

Generally  speaking  proof  that  the  net  earnings  which 
will  be  left  by  the  proposed  reduction  will  leave  an  ab- 
surdly low  percentage  as  in  one  recent  case  l  two  and  one- 
third  per  cent  is  enough  to  condemn  the  legislative  rate. 
In  one  of  the  latest  Federal  cases  2  it  is  said  succinctly  that 
the  authorities  practically  establish  a  six  per  cent  mini- 
mum. But  in  Stanislaus  County  v.  The  San  Joaquin  Com- 
pany,3 the  United  States  Supreme  Court  permitted  the 
dividend  of  an  irrigation  company  not  yet  developed  to 
be  cut  to  six  per  cent.  On  the  other  hand,  in  the  case  of 
Cotting  v.  Kansas  City  Stock  Yards  Company  4  the  court 
held  that  legislation  cutting  the  return  of  the  company 
below  six  per  cent  was  unconstitutional.  Administered 
in  this  spirit  rate  regulation  should  have  no  terror  to  the 
general  investor.  Bonds  and  stocks  thus  protected  will 
not  be  brought  below  par  by  governmental  action;  indeed 
they  will  sell  at  a  handsome  premium. 

§  1136.  Business  profit  now  recognized. 

It  should  be  said  in  fairness  that  much  more  than  this 
six  per  cent  may  be  earned  in  many  instances,  without  the 
profit  being  unreasonable.  Except  in  the  most  highly 
developed  communities  public  service  has  certain  risks 
even  as  compared  with  private  business,  besides  its  ob- 
vious advantages.  They  must  run  whatever  the  times, 
and  their  fate  is  linked  with  that  of  the  community. 

1  Coal  &  Coke  Ry.  Co.  v.  Con-  3 192  U.  S.  201,  48  L.  ed.  406,  24 
ley  (W.  Va.),  67  S.  E.  613  (1910).  Sup.  Ct.  245  (1903). 

2  St.  Louis  &  S.  F.  R.  Co.  v.  Had-  4 183  U.  S.  79,  46  L.  ed.  92,  22 
ley,  168  Fed.  317,  354  (1909).  Sup.  Ct.  30  (1901). 
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They  are  engaged  in  a  business  with  the  ordinary  inci- 
dents of  a  business,  with  some  of  the  hopes  and  hazards 
of  a  business.1  It  is  plain,  for  example,  that  the  rates  at 
which  investors  will  lend  their  money  to  governmental 
bodies  furnishes  little  criterion  of  the  return  that  will  be 
required  to  induce  them  to  invest  in  the  various  securities 
of  the  public  service  companies.2  The  whole  problem  of 
rate  regulation  has  been  seen  more  steadily  of  late.  It 
has  been  appreciated  that  in  dealing  with  a  public  service 
company  the  State  is  really  dealing  with  a  private  business 
concern,  however  many  the  obligations  may  be  which  it 
owes  to  the  public.3  The  risks  they  run  are  such  that 
their  financial  management  should  be  left  to  them  unless 
they  be  shown  to  be  taking  profit  with  outrageous  dis- 
regard of  .their  public  obligation.  With  these  broader 
views  it  would  not  be  surprising  if  some  consideration 
should  be  given  to  the  entrepreneur.4  And  to  some  extent 
the  ability  to  conceive  and  execute  new  projects  or  a 
comprehensive  consolidation  deserve  a  return. 

§  1137.  Greater  profit  for  better  service. 

Reference  might  here  be  made  to  some  recent  theories, 
already  resulting  in  some  legislation  dealing  with  the  rate 
of  return.  The  best  of  these  proposals  at  present  is  for  a 
sliding  scale,  the  rate  of  dividend  being  permitted  to  in- 
crease as  the  price  of  the  product  to  the  public  decreases. 
The  advantages  to  the  public  of  such  a  deal  are  obvious; 
but  it  has  hidden  disadvantages.  There  will  be  a  spur  to 
intensive  improvement,  to  cheapen  the  product,  cer- 
tainly; but  a  deterent  to  extensive  work,  to  extend  the 

1  Brunswick  &  T.  Water  Dist.  v.  delphia  County,  220  Pa.  St.  100,  68 
Maine  Water  Co.,  99  Me.  371,  59  Atl.  676,  15  L.  R.  A.  (N.  S.)  108 
Atl.  537  (1904).  (1908). 

2  Spring    Valley    Waterworks    v.  *  Metropolitan  Trust  Co.  v.  Hous- 
San  Francisco,  124  Fed.  574  (1903).  ton  &  T.  C.  R.  R.  Co.,  90  Fed.  683 

1  Pennsylvania  R.  R.  Co.  v.  Phila-      (1898). 
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service,  accompanies  this.  There  is  danger  to  the  public 
that  the  product  will  be  cheapened  to  its  detriment,  and 
to  the  stockholders  that  proper  depreciation  accounting 
will  be  abandoned.  It  seems  therefore  a  policy  to  be 
reserved  for  adoption  in  particular  cases  of  special  bar- 
gaining. And  this  is  a  matter  to  be  thought  out  carefully 
before  action  is  taken  in  a  particular  case.  Some  better 
method  of  profit  sharing  with  increased  returns  for  the 
corporations  and  better  service  for  the  communities  may 
be  thought  out  which  will  spur  the  company  not  only  to 
greater  output,  but  to  wider  extensions,  not  only  to  larger 
dividends,  but  to  better  maintenance. 

Topic  D.     Character  of  the  Enterprise 

§  1138.  Larger  returns  in  risky  enterprises. 

It  follows  from  what  has  just  been  said  that  in  a  risky 
enterprise  a  large  return  may  be  demanded.  The  principle 
that  as  large  a  return  is  permissible  as  is  obtained  in  busi- 
nesses of  similar  character  covers  the  case.  And  the 
policy  to  induce  people  to  undertake  such  services  for  the 
benefit  of  the  public  requires  a  larger  return  for  a  more 
risky  enterprise.  In  Brunswick  Water  District  v.  Maine 
Water  Company  l  Mr.  Justice  Savage  made  the  point 
very  clearly  indeed:  "  'Reasonable'  is  a  relative  term, 
and  what  is  reasonable  depends  upon  many  varying  cir- 
cumstances. An  equivalent  to  the  prevailing  rate  of  in- 
terest might  be  a  reasonable  return,  and  it  might  not.  It 
might  be  too  high  or  it  might  be  too  low.  It  might  be 
reasonable,  owing  to  peculiar  hazards  or  difficulties  in  one 
place  to  receive  greater  returns  there  than  it  would  in 
another  upon  the  same  investment."  2 

1  Brunswick  &   T.   W.   Dist.   v.      factor  in  determining  the  rate  of  re- 


Maine  Water  Co.,  99  Me.  371,  59 
Atl.  537  (1904). 

2  The    following    cases    mention 
the  character  of  the  enterprise  as  a 


turn: 

United  States. — Getting  v.  Kan- 
sas City  S.  Y.  Co.,  183  U.  S.  79,  46 
L.  ed.  92,  22  Sup.  Ct.  30  (1901); 
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§  1139.  Public  service  has  its  peculiar  risks. 

Just  what  rate  of  interest  a  public  service  company 
should  be  allowed  to  pay  upon  its  securities  is  difficult  to 
determine  by  rule,  since  the  circumstances  will  be  differ- 
ent in  different  cases.  Whatever  it  is  obliged  to  pay  to 
sell  its  bonds  at  par  if  the  negotiations  for  the  issue  are 
conducted  with  good  faith  would  be  the  test.  And  that 
would  depend  upon  the  stability  of  the  business  to  the 
mind  of  the  lenders.  Public  service  bonds  are  sold  on  the 
exchanges  from  as  low  as  a  three  per  cent  basis  to  as  high 
as  a  sixteen  per  cent  basis,  and  doubtless  will  always  con- 
tinue to  do  so.  Enterprise  and  industrial  progress  would 
be  at  a  standstill  if  the  rate  was  kept  down  to  that  on 
government  bonds.1  It  must  be  remembered  that  those 
who  embark  in  public  services  place  their  property  to  a 
great  extent  in  the  hands  of  the  public.  They  must  be 
always  ready  to  supply  the  public  demand,  and  must  take 
the  risk  of  any  falling  off  in  that  demand.  They  cannot 
convert  their  property  to  any  other  use,  however  un- 
profitable the  public  use  may  have  become.2  They  must 

Stanislaus  Co.  v.  San  Joaquin  &  K.  Minnesota. — Steenerson  v.  Great 

R.  C.  &  I.  Co.,  192  U.  S.  201,  48  L.  No.  Ry.  69  Minn.  353,  72   N.  W. 

ed.  406,  24  Sup.  Ct.  241   (1903);  713  (1897). 

Cleveland  Gas  Light  Co.  v.  Cleve-  Pennsylvania. — Wilkes-Barre     v. 

land,  71  Fed.  610  (1891);  Milwaukee  Spring  Brook  Water  Co.,  4  Lack. 

Elec.  Ry.  Co.  v.  Milwaukee,  87  Fed.  Leg.  News,  367  (1898). 

577,  B.&W.  336  (1898);  Metropoli-  West    Virginia— Coal    &    Coke 

tan  Trust  Co.  v.  Houston  &  Texas  Ry.  Co.  v.  Conley  (W.  Va.),  67  S.  E. 

Cent.  R.  R.  Co.,  90  Fed.  683  (1898) ;  613  (1910). 

Louisville  &  N.  Ry.  v.  Brown,  123  1  This    is    in    part    paraphrased 

Fed.  946    (1903);  Palatka   Water-  from  Wilkes-Barre  v.  Spring  Brook 

works   v.   Palatka,    127    Fed.    161  Water  Co.,  4  Lack.  Leg.  News,  367 

(1903);  Missouri  K.  &  T.  Ry.  Co.  (1898). 

v.  Love,  177  Fed.  493  (1910).  See  also  Brunswick  &  T.  Water 

Kentucky. — Troutman  v.  Smith,  Dist.  v.  Maine  Water  Co.,  99  Me. 

105  Ky.  231,  48  S.  W.  1084  (1899).  371,  59  Atl.  537  (1904). 

Maine. — Kennebec   Water   Dist.  2  Long   Branch   Comm.   v.    Tin- 

v.  Waterville,  97  Me.  185,  54  Atl.  6,  tern  Manor  Water  Co.,  70  N.  J.  Eq. 

60  L.  R.  A.  856  (1902).  71,  62  Atl.  474  (1905). 
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run  in  good  times  and  bad  with  substantially  the  same 
expense.  If  they  lose  in  bad  times  they  cannot  recoup 
themselves  by  extraordinary  profits  in  good  times.  These 
risks  exist  to  some  extent  in  all  communities  but  they  are 
greater  in  some  than  in  others. 

§  1140.  Special  hazards  of  the  business  considered. 

The  hazards  of  the  business  are  therefore  to  be  con- 
sidered in  determining  what  is  a  reasonable  rate  of  return 
in  the  particular  enterprise  in  question.  An  excellent 
example  of  this  problem  is  to  be  found  in  the  case  of 
Canada  Southern  Railway  v.  International  Bridge  Com- 
pany.1 It  was  shown  in  that  case  that  the  bridge  com- 
pany at  its  established  charges  was  earning  something 
like  fifteen  per  cent  upon  its  investment.  The  opinion  of 
Lord  Chancellor  Selbourne  alluded  to  the  peculiar  risks 
of  the  enterprise  rather  by  way  of  dictum  than  as  the 
basis  of  his  decision.  He  said,  on  this  point:  "You  can- 
not ask  a  court  to  say  that  the  persons  who  have  projected 
such  an  undertaking  as  this,  who  have  encountered  all  the 
original  risks  of  executing  it,  who  are  still  subject  to  the 
risks  which  from  natural  and  other  causes  every  such 
undertaking  is  subject  to,  and  who  may  possibly,  as  in 
the  case  alluded  to  by  the  learned  judge  in  the  court 
below,  the  case  of  the  Tay  Bridge,  have  the  whole  thing 
swept  away  in  a  moment,  are  to  be  regarded  as  making 
unreasonable  charges,  not  because  it  is  otherwise  than  fair 
for  the  railway  company  using  the  bridge  to  pay  those 
charges,  but  because  the  bridge  company  gets  a  dividend 
which  is  alleged  to  amount,  at  the  utmost,  to  fifteen  per 
cent.  Their  Lordships  can  hardly  characterize  that  argu- 
ment as  anything  less  than  preposterous." 

See  also  Kennebec  Water  Dist.          l  L.  R.  8  App.  Gas.  723  (1883). 
v.  Waterville,  97  Me.  185,  54  Atl.          2  To  the  same  effect  is  Troutman 
6,  60  L.  R.  A.  856  (1902).  v.  Smith,  105  Ky,  231,  48  S.  W. 
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§  1141.  Commercial  conditions  affecting  dividends. 

To  a  certain  extent  the  dividends  which  a  railroad  com- 
pany can  earn  are  dependent  upon  commercial  conditions 
generally.  When  crops  fail  or  when  commercial  crises 
come  the  general  business  of  the  common  carrier  inevi- 
tably falls  off.  Even  if  it  should  raise  its  rates  very  con- 
siderably it  would  be  difficult  for  it  to  maintain  its  reg- 
ular dividends  and  it  is  doubtful  whether  it  ought  to  do 
so  and  increase  thereby  the  general  distress.  This  may 
be  pressed  too  far,  and  perhaps  the  point  is  overstated  in 
Steenerson  v.  Great  Northern  Railway/  where  Mr.  Jus- 
tice Canty  insists  that  a  railroad  cannot  say — When  times 
are  prosperous  and  dividends  large,  we  win,  when  times 
are  hard  and  business  dull,  the  public  must  lose.  The 
business  of  the  carrier  cannot  but  be  affected  by  the  State 
of  commerce  in  the  country  at  large.  It  is  perhaps  true 
that  with  good  times  and  rising  prices  the  value  of  the 
property  of  a  public  service  company  increases  with  other 
values  and  consequently  it  may  justify  higher  earnings. 
And  if  the  carrier  must  suffer  to  a  certain  extent  with  others 
in  bad  times  he  ought  be  allowed  to  recoup  himself  to 
some  extent  in  prosperous  times.  This  is  hinted  in  Met- 
ropolitan Trust  Company  v.  Houston  and  Texas  Central 
Railroad  Company,2  where  Mr.  Justice  McCormick,  in 
holding  that  the  commission  ought  not  to  have  reduced 
the  rates  of  the  railroad  in  the  way  that  they  did,  said: 
"Promoters  and  proprietors  of  roads  have  looked  to  the 
future,  as  they  had  a  right  to  do,  and  as  they  were  in- 
duced to  do  by  the  solicitation  of  the  various  communi- 
ties through  which  they  run,  and  by  various  encourage- 

1084,   (1899)   allowing  a  ferryman  The   same   idea   is   expressed  in 

a  large  profit  on  the  capital  invested  Matthews     v.     Board     of     Corp. 

because  of  the  notorious  hazards  of  Commrs.,  106  Fed.  7  (1901). 

the  business.  2  90  Fed.  683  (1898). 

1  69  Minn.  353,  72  N.  W.  713  See  also  Missouri,  K.  &  T.  R.  R. 

(1897).  Co.  v.  Love,  177  Fed.  493  (1910). 
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ments  offered  by  the  State."  It  may  be  that  in  good  times 
small  amounts  may  be  set  aside  to  maintain  uniform  divi- 
dends. For  it  is  certainly  desirable  that  there  should  be 
as  few  fluctuations  as  possible  in  the  conduct  of  the  finances 
of  a  public  service  company.  And  if  commercial  condi- 
tions are  such  that  a  four  per  cent  bond  may  be  sold  at 
eighty-five,  to  better  advantage  than  a  five  per  cent  bond 
at  par,  the  writer  sees  little  objection  to  accommodating 
the  financing  of  the  company  to  the  times. 
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1180.  If  rental  becomes  unjustifiable. 

§  1150.  Real  cost  of  operation. 

The  real  cost  of  operation  is  not  so  easy  a  figure  to  de- 
termine as  one  might  first  suppose.  Certain  items  of  an- 
nual expenditure  should  obviously  be  included  as  annual 
charges,  such  as  wages  and  supplies,  provided  that  suci\ 
expenditures  have  not  been  unreasonable.  But  as  to  other 
expenditures  there  is  difficulty  in  deciding  whether  they 
should  be  included  as  current  expenses  or  provided  for 
out  of  new  capital,  such  as  replacements  and  betterments. 
Involved  in  this  problem  is  the  accounting  permissible 
in  allowing  for  depreciation  and  reparation.  And  in  this 
connection  the  propriety  of  setting  aside  a  sinking  fund 
or  providing  against  amortization  should  be  considered. 
Altogether  it  will  be  seen  that  this  is  not  a  matter  to  be 
dismissed  with  the  accepted  rule  that  only  proper  annual 
charges  should  be  deducted  from  gross  income,  while  all 
expenditures  for  lasting  improvements  should  be  pro- 
vided for  from  new  capital.1 

Topic  A.  Cost  of  Performing  Service 

§  1151.  Cost  of  rendering  service. 

Before  there  can  be  any  question  of  income  on  the  cap- 
ital employed,  the  necessary  annual  charges  must  be  met 
by  the  rates;  and  first  of  all  the  actual  cost  of  service 
furnished.  This  involves  most  obviously  the  payment 
of  wages,  and  the  purchase  of  current  supplies.  The  gen- 
eral principle  was  concisely  stated  by  Mr.  Justice  Brewer 


1 A  waterworks  company  must 
make  full  disclosure  of  its  earnings 
and  expenses  when  it  assails  as  con- 
fiscatory  rates  fixed  by  ordinance. 


McCook  Waterworks  Co.  v.  City  of 
McCook,  85  Neb.  677,  124  N.  W. 
100  (1909). 
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in  Chicago  and  Northwestern  Railway  v.  Dey: 1  "Cost 
of  service  implies  skilled  labor,  the  best  appliances,  keep- 
ing the  road-bed  and  the  cars  and  machinery  and  other 
appliances  in  perfect  order  and  repair.  The  obligation 
of  the  carrier  to  the  passenger  and  the  shipper  requires 
all  these."  And  in  the  Long  Branch  2  waterworks  case  the 
Vice  Chancellor  recently  allowed  without  discussion  the 
estimate  made  for  "the  costs  of  maintainance  and  ad- 
•  ministration,  including  ordinary  repairs  and  taxes."  It 
should,  of  course,  be  said  that  it  does  not  follow  that  in 
every  case  the  company  will  be  entitled  to  credit  for  all 
of  its  current  expenditures.  Reckless  and  unnecessary 
expenditures,  not  legitimately  incurred  in  the  actual  op- 
erations of  the  company  cannot  be  allowed. 

§  1152.  Salaries  paid  to  officials. 

The  salaries  of  officials  must,  of  course,  be  paid,  as  part 
of  the  annual  charges;  but  these  salaries  must  not  be 
fixed  at  an  extravagant  amount.  If  a  group  of  stock- 
holders who  controlled  a  majority  of  the  stock  could  vote 
themselves  enormous  salaries  and  deduct  the  amount 
from  the  receipts  of  the  company  before  making  a  return 
to  capital,  the  highest  possible  rates  might  be  justified, 
and  the  rights  of  the  public  be  ignored.  This  question 
was  considered,  and  well  discussed,  by  Mr.  Justice  Brewer 
in  Chicago  and  Grand  Trunk  Railway  v.  Wellman: 3  "It 
is  agreed  that  the  defendant's  operating  expenses  for  1888 
were  $2,404,516.54.  Of  what  do  these  operating  expenses 
consist?  Are  they  made  up  partially  of  extravagant  sal- 

1  35  Fed.  866,  I.  L.  R.  A.  744      Tintern  Manor  Water  Co.,  70  N.  J. 
(1888).  Eq.  71,  62  Atl.  474  (1905). 

See  also  Brewer,  J.,  in  Chicago,  See  also  the  opinion  of  Savage  in 

M.  &  S.  P.  Ry.  Co.   v.  Tompkins,  Brunswick  &    T.   Water    Dist.   v. 

176  U.  S.  167,   44  L.  ed.  418,   20  Maine  Water  Co.,  99  Me.  371,  59 

Sup.  Ct.  336  (1900).  Atl.  537  (1904). 

2  Long    Branch    Commission    v.  3 143  U.  S.  339,  36  L.  ed.  76,  12 

Sup.  Ct.  400  (1892). 
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aries, — fifty  to  one  hundred  thousand  dollars  to  the  presi- 
dent, and  in  like  proportions  to  subordinate  officers? 
Surely,  before  the  courts  are  called  upon  to  adjudge  an 
act  of  the  legislature  fixing  the  maximum  passenger  rates 
for  railroad  companies  to  be  unconstitutional,  on  the 
ground  that  its  enforcement  would  prevent  the  stock- 
holders from  receiving  any  dividends  on  their  invest- 
ments, or  the  bondholders  any  interest  on  their  loans,  they 
should  be  fully  advised  as  to  what  is  done  with  the  re- 
ceipts and  earnings  of  the  company;  for,  if  so  advised, 
it  might  clearly  appear  that  a  prudent  and  honest  man- 
agement would,  within  the  rates  prescribed,  secure  to  the 
bondholders  their  interest,  and  to  the  stockholders  rea- 
sonable dividends."  1 

§  1153.  Expenditures  to  get  business. 

A  public  service  company  can  no  doubt  expend  a 
reasonable  amount  in  advertising.  Perhaps  it  may  be 
said  that  reasonable  advertising  is  for  the  benefit  of  the 
customer.  But  it  seems  to  be  agreed  that  large  commis- 
sions cannot  be  given  by  a  public  service  company  to 
those  who  get  it  business.  For  money  spent  in  efforts  by 
one  company  to  secure  certain  business  in  preference  to 
another  company  benefits  the  company  only,  not  the  cus- 
tomer, and  it  is  not  just  that  the  customer  should  be 
forced  to  pay  it.  In  the  case  of  Pannell  v.  Louisville  To- 
bacco Warehouse  Company,2  a  case  involving  the  reg- 


1  This  quotation  is  included  with 
approval  in  the  opinion  of  the  court 
in  Tucker  v.  Missouri  Pacific  Ry. 
Co.  (Kans.),  108  Pac.  89  (1910). 

According  to  a  recent  decision,  a 
court  will  take  into  account  the  in- 
creased cost  of  labor  by  reason  of 
the  reduction  of  hours.  In  re 
Arkansas  R.  R.  Rates,  168  Fed.  720 
(1909). 


In  St.  Louis  &  S.  F.  Ry.  Co.  v. 
Hadley,  168  Fed.  317  (1909),  the 
court  refused  to  take  it  into  consid- 
eration as  against  a  legislative  re- 
duction of  rates  that  the  companies 
would  be  compelled  to  reduce  the 
wages  of  their  employe's. 

2 113  Ky.  630,  68  S.  W.  662,  23 
Ky.  L.  Rep.  2423  (1902). 
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ulation  of  rates  of  tobacco  warehouses,  Mr.  Justice  Hob- 
son  said:  "We  know  that  the  larger  the  fee,  the  more  the 
warehouseman  can  afford  to  pay  out  to  get  the  trade;  and 
it  is  not  the  policy  of  the  law  that  the  warehousemen 
should  be  allowed  to  charge  a  large  fee  against  the  shipper, 
in  order  that  he  may  be  able  to  spend  a  portion  of  it  in 
securing  the  trade.  To  illustrate:  If  the  fees  were  so  large 
that  the  warehousemen  could  give  half  of  them  to  get  the 
business,  it  is  manifest  that  this  would  lead  to  practices 
that  ought  not  to  be  encouraged,  and  would  be  a  hardship 
on  the  tobacco  raiser,  which  the  statute  was  designed  to 
prevent."  l 

§  1154.  Current  taxes. 

Taxes  for  the  year  are  obviously  a  proper  annual  charge. 
Overdue  taxes  for  past  years  paid  during  the  year  are  just 
as  obviously  not  to  be  regarded  as  an  annual  charge.2 
Upon  the  policy  for  the  State  to  pursue  in  taxing  public 
service  companies  in  general  and  railroads  in  particular, 
there  is  and  may  be  much  difference  of  opinion.  Such 
companies  should,  of  course,  be  taxed  upon  their  tangible 
property  at  its  locus,  and  this  is  generally  done.  But 
upon  the  question  of  whether  there  should  be  a  high 
franchise  tax  opinion  differs,  although  it  is  now  recognized 
that  such  taxes  are  constitutional  enough.  It  may  be 
pointed  out,  however,  that  if  too  heavy  a  franchise  tax  is 
levied  upon  a  railroad  company,  it  is  bound  in  the  end  to 
react  upon  the  rates  which  the  railroad  will  charge  the 
public,  as  the  payments  made  for  taxation  requirements 
are  obviously  annual  charges.3 

1  Compare  United  States  v.  Dela-      v.  Railroad  Commrs.  78  Fed.  236 
ware  L.  &  W.  Ry.  Co.,  152  Fed.      (1896). 

269(1907).  3See  Long  Branch  Commission 

2  See  Southern  Pacific  R.  R.  Co.      v.  Tin  tern  Manor  Water  Co.,  70 

N.  J.  Eq.  71,  62  Atl.  474  (1905). 
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§  1155.  Outstanding  loans. 

It  is  obvious  that  a  loan  made  by  a  company  during 
the  year  cannot  be  charged  as  an  annual  expense.  In 
Southern  Pacific  Co.  v.  Railroad  Commissioners,1  that 
question  actually  came  up  for  decision.  It  appeared  that 
the  Southern  Pacific  Company,  as  lessee,  had  entered 
into  an  elaborate  lease  with  the  Oregon  &  California  Com- 
pany as  lessor,  by  the  terms  of  which  the  net  earnings 
received  by  the  lessee  should  be  applied  to  pay  the  in- 
terest on  the  bonded  indebtedness  of  the  lessor  with  a 
proviso  that  if  there  should  not  be  a  sufficiency  of  net 
earnings  upon  the  line  to  pay  this  interest  the  Southern 
Pacific  Company  might  pay  the  same  on  account  of  the 
Oregon  &  California  Company  and  charge  the  payment 
to  it,  being  entitled  to  reimburse  itself  from  future  net 
earnings  with  six  per  cent  interest  until  paid.  The  South- 
ern Pacific  Company  claimed  that  a  payment  which  it 
had  made  on  this  account  should  be  put  in  as  a  current 
expenditure  in  determining  whether  the  rates  fixed  by  the 
California  Commission  left  it  a  reasonable  return  above 
proper  expenses.  But  the  court  held  otherwise;  on  this 
point  Judge  McKenna  said:  "Was  the  payment  of  the 
interest  a  loss  to  the  Southern  Pacific  Company?  Clearly 
not.  It  is  secured  to  it,  and  is  to  be  reimbursed  to  it,  and 
is  charged  in  the  report  as  a  'balance  deficit  payable  by 
Oregon  &  California  Railroad  Company.'  Clearly,  again, 
if  it  had  not  been  paid,  it  could  not  be  claimed  as  a  loss. 
If  paid,  and  to  be  reimbursed  and  secured,  it  cannot  be 
claimed  as  a  loss,  if  the  debtor  or  the  security  be  good. 
I  cannot  assume  now  that  the  debtor  or  the  security  will 
not  be  good." 

§  1156.  Interest  payable. 
It  is  very  common  and  not  unnatural  to  speak  of  in- 

1  78  Fed.  236  (1896). 
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terest  payable  upon  bonded  indebtedness  as  fixed  charge 
and  therefore  one  of  the  items  in  making  up  the  total  of 
annual  expenditures.  Thus  Mr.  Justice  Brewer  speaks  of 
it  in  the  well-known  case  of  Chicago  and  Northwestern 
Railway  Company  v.  Dey: 1  "The  fixed  charges  are  the 
interest  on  the  bonds.  This  must  be  paid,  for  otherwise 
foreclosure  would  follow,  and  the  interest  of  the  mortgagor 
swept  out  of  existence.  The  property  of  the  stockholders 
cannot  be  destroyed  any  more  than  the  property  of  the 
bondholders.  Each  has  a  fixed  and  vested  interest,  which 
cannot  be  taken  away.  I  know  that  often  the  stock- 
holder and  the  bondholder  are  regarded  and  spoken  of  as 
having  but  a  single  interest;  but  the  law  recognizes  a  clear 
distinction.  A  mortgage  on  a  railroad  creates  the  same 
rights  in  mortgagor  and  mortgagee  as  a  mortgage  on  my 
homestead.  The  legislature  cannot  destroy  my  property 
in  my  homestead  simply  because  it  is  mortgaged,  neither 
can  it  destroy  the  stockholders'  property  because  the 
railroad  is  mortgaged.  It  cannot  interfere  with  a  con- 
tract between  the  company  mortgagor  and  the  mortgagee, 
or  reduce  the  stipulated  rate  of  interest;  and  so,  unless 
that  stipulated  interest  is  paid,  foreclosure  of  course  fol- 
lows, and  the  mortgagors'  rights,  the  property  of  the 
stockholders,  are  swept  away."  2 

§  1167.  Dividends  declared. 

Nor  in  determining  the  net  income  is  it  permissible 
to  include  dividends  on  the  stock.  Dividends  must  be 
paid,  if  at  all,  out  of  net  income,  and  are  in  no  sense  annual 
charges  or  operating  expenses.  "It  seems  to  us  very 
clear  that  in  estimating  the  operating  expenses  of  a  rail- 

1  35  Fed.  866,  1  L.  R.  A.  744  42  L.  ed.  819,  18  Sup.  Ct.  418,  B.  & 

(1888).  Cited  with  approval  in  W.  347  (1898),  affirming  s.  c.  64 

Southern  Pacific  Co.  v.  Railroad  Fed.  165.  See  Steenerson  v.  Gt. 

Commrs.,  78  Fed.  236  (1896).  Northern  Ry.  69  Minn.  353,  72 

1  Smyth  v.  Ames,  169  U.  S.  466,  N.  W.  713  (1897). 
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way  stock  dividends  cannot  be  included.  They  are  no 
part  of  the  cost  of  operation.  Nor  should  they  be  in- 
cluded, under  any  of  the  authorities,  when  ascertaining 
the  reasonableness  of  a  rate  tariff.  This  is  in  no  manner 
denying  the  defendant's  right  to  earn  sufficient  to  pay 
its  operating  expenses,  interest  upon  its  bona  fide  bonded 
indebtedness,  and  a  proper  dividend  upon  its  lawfully 
issued  stock  shares  or  value  of  the  investment."  1  Upon 
appeal  to  the  Supreme  Court  of  the  United  States  this 
language  of  the  Minnesota  court  was  affirmed:  2  "In  prov- 
ing that  the  cost  of  transporting  all  merchandise  exceeded 
the  rate  fixed  by  the  commission  on  this  coal,  the  interest 
upon  bonds  and  dividends  upon  stock  were  included  in 
operating  expenses.  The  propriety  of  the  first  is  at  least 
doubtful,  the  impropriety  of  the  second  is  plain.  We  do 
not  intend,  however,  to  intimate  that  the  road  is  not  en- 
titled to  something  more  than  operating  expenses." 

Topic  B.  Expenditures  on  the  Plant 

§  1158.  Expense  of  maintaining  equipment. 

As  the  public  service  company  is  obliged  to  provide  a 
sufficient  equipment  for  the  proper  accommodation  of  the 
public,  and  to  keep  all  its  appliances  and  premises  in  good 
condition,  the  cost  of  maintaining  the  equipment  is  of 
course  to  be  repaid  from  the  rates.  Thus,  in  the  case  of  a 
ferry,  the  court 3  in  passing  on  the  reasonableness  of  a 
rate  took  it  into  account  that  the  owner  of  the  ferry  "is 
compelled,  in  the  operation  of  the  ferry,  to  keep  for  the 
accommodation  of  the  public  two  large  boats  for  the  trans- 
portation of  vehicles,  a  waiting  boat,  a  large  flat  outside 
waiting  boat  for  convenience  in  getting  in  and  out  of  skiffs, 

1  State  ex.  rel.  v.  Minneapolis  &  v.  Minnesota,  186  U.  S.  257,  46  L. 

St.  L.  R.  R.  Co.,  80  Minn.  191,  83  ed.  1151,  22  Sup.  Ct.  900  (1902). 

N.  W.  60  (1900).  3  Troutman  v.   Smith,    105   Ky. 

1  Minneapolis  &  S.  L.  R.  R.  Co.  231,  48  S.  W.  1084  (1899). 
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four  skiffs,  a  large  reflecting  lamp,  that  throws  light 
across  the  river;  and  that  she  owns,  and  is  compelled  to 
keep  in  repair  and  free  from  mud,  the  approaches  to  the 
ferry  on  both  sides,  and  employ  regularly  two  men,  and 
frequently  three  or  four  additional  hands  to  perform  the 
necessary  work."  And  in  a  recent  gas  works  case  in 
determining  what  constitutes  "net  profits,"  the  court  1 
said  that:  ''The  cost  of  operation  in  furnishing  gas  within 
the  city  upon  which  profits  are  to  be  divided,  including 
necessary  repairs  must  be  charged  as  expenses  to  be 
deducted  from  the  amount  received  therefrom  in  order  to 
determine  the  profit  thereon." 

§  1159.  Losses  due  to  accident. 

A  certain  amount  of  loss  by  accident  is  inseparable  from 
the  conduct  of  any  business,  and  this  is  particularly  true 
of  a  business  having  so  many  unavoidable  dangers  as  that 
of  a  railroad  operation.  In  so  far  as  these  losses  are  with- 
out fault  of  anyone  concerned  the  sums  paid  to  make 
reparation  for  them  may  obviously  be  charged  as  an 
expense  of  operation.  But  more  than  this,  it  seems,  must 
be  conceded;  a  certain  amount  of  negligence  by  employe's 
cannot  be  avoided,  and  these  losses  also  seem  inseparable 
from  the  conduct  of  the  business.  The  only  losses  which 
the  railroad  company  may  not  properly  charge  against 
the  public,  therefore,  are  those  which  result  from  its 
own  reckless  management,  or  its  willful  failure  to  provide 
adequate  facilities.2  Similarly  a  supply  company  can 
claim  allowance  for  that  amount  of  wastage  which  expe- 
rience proves  is  not  inconsistent  with  proper  management.3 
Reference  should  be  made  here  to  the  employe's'  compen- 
sation acts  which  are  being  urged  to-day.  In  the  case  of 

1  Erie  v.  Erie  Gas  &  M.  Co.,  78  3  See  Rieker  v.  Lancaster,  14 
Kans.  348,  97  Pac.  468  (1908).  Lane.  L.  Rev.  (Pa.)  393  (1897). 

1  See  In  re  Arkansas  R.  R.  Rates, 
168  Fed.  720  (1909). 
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a  public  service  company  particularly  the  personal  acci- 
dent seems  to  be  a  part  of  the  cost  of  performing  the  serv- 
ice which  the  community  should  bear. 

§  1160.  Betterments  considered  as  maintenance. 

It  is  not  always  easy  to  determine  whether  replacement 
construction  of  the  plant  of  a  public  service  company 
constitutes  annual  or  capital  charges.  Current  repairs 
obviously  constitute  annual  charges.  Outright  exten- 
sions just  as  obviously  should  be  put  into  the  capital 
account.  But  as  to  replacement,  and  more  particularly 
as  to  improvements,  problems  arise  which  may  be  handled 
in  different  ways.  Since  they  may  be  handled  in  different 
ways  not  unreasonably,  it  cannot  be  said  that  a  corpora- 
tion is  acting  unreasonably  in  adopting  one  policy  or  the 
other.  This  was  pointed  out  by  Mr.  Justice  Bradley  when 
in  Union  Pacific  Railroad  Company  v.  -United  States,1 
the  Supreme  Court  was  called  upon  to  decide  whether  that 
company  had  acted  unreasonably  in  so  arranging  its  fi- 
nances that  it  did  not  appear  to  be  making  such  net 
earnings  as  by  the  terms  thereof  were  to  be  applied  to 
the  reduction  of  certain  of  its  bonds.  "As  a  general 
proposition,  net  earnings  are  the  excess  of  the  gross  earn- 
ings over  the  expeditures  defrayed  in  producing  them, 
aside  from  and  exclusive  of  the  expenditure  of  capital 
laid  out  in  constructing  and  equipping  the  works  them- 
selves. It  may  often  be  difficult  to  draw  a  precise  line 
between  expenditures  for  construction  and  the  ordinary 
expenses  incident  to  operating  and  maintaining  the  road 
and  works  of  a  railroad  company.  Theoretically,  the 
expenses  chargeable  to  earnings  include  the  general  ex- 
penses of  keeping  up  the  organization  of  the  company, 
and  all  expenses  incurred  in  operating  the  works  and 
keeping  them  in  good  condition  and  repair;  while  expenses 

!99  U.  S.  402,  25  L.  ed.  274  (1878). 
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chargeable  to  capital  include  those  which  are  incurred 
in  the  original  construction  of  the  works,  and  in  the  sub- 
sequent enlargement  and  improvement  thereof."  l 

§  1161.  Replacement  considered  as  repair. 

In  the  leading  case  of  Reagan  v.  Farmers'  Loan  & 
Trust  Company,2  where  it  was  contended  that  the  cost 
of  new  rails  should  be  charged  to  construction,  and  not  to 
expenses  of  operation,  Mr.  Justice  Brewer  said:  "Now,  it 
goes  without  saying  that,  in  the  operation  of  every  road, 
there  is  a  constant  wearing  out  of  the  rails,  and  a  constant 
necessity  for  replacing  old  with  new.  The  purchase  of 
these  rails  may  be  called  "permanent  improvements," 
or  by  any  other  name;  but  they  are  what  is  necessary  for 
keeping  the  road  in  serviceable  condition.  Indeed,  in 
another  part  of  the  report,  under  the  head  of  'Renewals 
of  rails  and  ties,'  is  stated  the  number  of  tons  of  'New  rails 
laid'  on  the  main  line.  Other  items  therein  are  for  fenc- 
ing, grading,  bridging,  and  culvert  masonry,  bridges  and 
trestles,  buildings,  furniture,  fixtures,  etc.  It  being  shown 
affirmatively  that  there  were  no  extensions,  it  is  obvious 
that  these  expenditures  were  those  necessary  for  a  proper 
carrying  on  of  the  business  required  of  the  company."3 

§  1162.  Renewal  of  equipment  to  offset  depreciation. 

The  equipment  of  the  road  must  be  renewed  from  time 
to  time;  and  an  expenditure  of  the  proper  proportionate 
amount  in  each  year  for  new  equipment  is  a  proper 
annual  charge.  So  in  Milwaukee  Electric  Railway  and 
Light  Company  v.  Milwaukee,4  it  was  held  proper  to  buy 
yearly  and  charge  to  annual  expenses  a  sufficient  number 
of  cars,  with  motors  and  complete  electrical  equipment, 

1  See  also  Metropolis  Trust  Co.  3  See  also  Long  Branch  Commis- 

v.  Houston  &  T.  C.  R.  R.  Co.,  90  sion  v.  Tintern  Manor  Water  Co., 

Fed.  683  (1898).  70  N.  J.  Eq.  71,  62  Atl.  474  (1905). 

2 154  U.  S.  362,  38  L.  ed.  1014,  14  *  87  Fed.  577  (1898). 
Sup.  Ct,  1047  (1894). 
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to  keep  up  the  necessary  standard  of  equipment.  It  may 
aid  one  to  appreciate  the  nature  of  the  problem  and  the 
method  of  its  solution  to  cite  from  the  expert  testimony 
adduced  in  that  case  and  adopted  by  the  court.  "In 
reference  to  the  element  of  depreciation,  the  witness  Beggs 
thought  that  experience  had  demonstrated  that  the  most 
life  that  could  be  expected  from  the  best  roadbed  was 
twelve  years,  when  it  would  have  to  be  almost  entirely 
renewed.  The  street  railway  company  must  now  of  ne- 
cessity lay  about  twelve  miles  of  track  annually,  being 
about  one- twelfth  of  its  total  mileage;  and  would  be  re- 
quired, whether  they  wish  to  or  not,  to  lay  that  amount 
annually  hereafter,  to  keep  their  tracks  fairly  up  to  the 
standard.  The  same  applied  to  the  equipment.  The 
company  should  put  on  not  less  than  twenty  of  the  most 
modern  equipments,  thereby  keeping  its  standard  up  to 
the  minimum  as  it  had,  240  equipments;  because  he 
thought  it  fair  to  assume  that  the  average  life  of  the 
equipment,  taken  as  a  whole,  will  not  exceed  twelve  years, 
the  life  of  the  motor  being  somewhat  less  than  that,  and 
that  of  the  car  we  hope  may  exceed  it  possibly  several 
years."  1 

§  1163.  Permanent  improvements  should  not  be  annual 

charge. 

However  it  may  be  in  doubtful  cases,  where  continual 
replacements  going  on  from  year  to  year  may  not  unrea- 
sonably be  considered  as  equivalent  to  annual  charges  to 
repair  account,  it  is  obvious  that  permanent  improvements 
should  not  be  charged  as  annual  expenditures  in  the  year 
in  which  they  are  constructed,  but  should  be  carried  to 
capital  account.  The  United  States  Supreme  Court 2 

1  See  however  Nashua  &  L.  R.  *  Illinois  C.  R.  R.  Co.  v.  Inter- 

R.  Co.  v.  Boston  &  L.  R.  R.  Co.,  state  Com.  Comm.  206  U.  S.  441, 

136  U.  S.  356,  34  L.  ed.  363,  10  51   L.  ed.   1128,  27  Sup.  Ct.  700 

Sup.  Ct.  1004  (1893).  (1907). 
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was  perhaps  speaking  within  limits  when  it  held  that  the 
Interstate  Commerce  Commission  was  not  acting  unrea- 
sonably in  disallowing  as  operating  expenses  of  the  Illi- 
nois Central  Railroad  expenditures  for  real  estate,  right 
of  way,  tunnels,  bridges,  and  other  strictly  permanent 
improvements;  and  also  for  equipment  such  as  locomotives 
and  cars.  The  Commission  expressed  the  opinion  that 
such  expenditures  should  not  be  charged  to  a  single  year, 
but  should  be  so  far  as  practicable  projected  propor- 
tionally over  the  future.  And  this  view  Mr.  Justice 
McKenna,  speaking  for  the  court,  adopted.  "It  would 
seem,"  he  said,  "as  if  expenditures  for  additions  to  con- 
struction and  equipment,  as  expenditures  for  original  con- 
struction and  equipment,  should  be  reimbursed  by  all  of 
the  traffic  they  accommodate  during  the  period  of  their 
duration,  and  that  improvements  that  will  last  many  years 
should  not  be  charged  wholly  against  the  revenue  of  a 
single  year."  l 

§  1164.  New  construction  should  be  charged  to  capital 
account. 

The  rule  will  be  generally  conceded  that  outright  new 
construction  should  be  charged  to  capital  and  should  not 
therefore  be  admitted  as  an  annual  expense  of  operation. 
As  Mr.  Justice  Carter  of  the  Florida  court  recently  put 
it  in  a  case  2  where  the  railroad  in  complaining  of  the  rates 
put  in  force  by  a  commission  alleged  that  its  total  re- 
ceipts would  not  now  be  sufficient  to  recoup  it  for  its 
"costs  of  operation"  and  its  "cost  of  construction:" 

1  In  the  latest  case  on  this  point  not  properly  chargeable  to  operat- 

it  is  held  that  the  earnings  of  a  ing  expenses.    Coal  &  Coke  Ry.  Co. 

railroad   company   applied   to   the  v.  Conley  (W.  Va.)  67  S.  E.  613 

purchase  of  additional  equipment,  (1910). 

extension  of  its  lines,  and  other  im-          2  State  ex  rel.  v.  Seaboard  A.  L. 

provements,  must  be  regarded  as  a  Ry.  Co.,  48  Fla.  129,  37  So.  314, 

part  of  the  net  earnings,  and  are  (1904). 
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"The  use  of  the  words  'reasonable  cost  of  constructing' 
renders  the  pleading  very  ambiguous.  The  reasonable 
cost  of  construction  is  to  be  considered  in  determining 
the  fair  value  of  the  company's  property,  which  is  an 
element  entering  into  the  question  of  reasonableness  of 
the  rate;  but  the  cost  of  construction  is  not  to  be  deducted 
from  the  earnings  under  the  proposed  rates  in  ascertaining 
if  those  rates  are  reasonable;  for  under  such  a  rule  the 
public  would  be  compelled  to  pay  for  constructing  the 
road  without  being  entitled  to  its  ownership."  So  in 
estimating  the  net  profits  of  a  gas  company  it  was  held 
that  operating  expenses  would  not  include  "expenditures 
for  new  wells,  mains,  or  other  permanent  improvements 
or  betterments."  l 

§  1165.  A  liberal  policy  desirable. 

This  problem  under  discussion  is  peculiarly  one  where 
the  desirable  principle  should  be  adhered  to,  that  the 
State  should  as  far  as  possible  confine  itself  to  regulation 
leaving  the  companies  to  work  out  their  own  problems 
of  management.  Public  service  companies  should  not  be 
prevented  from  making  substantial  betterments  out  of 
current  earnings  as  private  companies  advisedly  do,  if 
they  can  manage  it.  There  are  extremes  here  as  to  which 
all  must  agree;  but  there  remains  a  middle  ground 
where  discretion  may  well  be  left  to  the  railways  them- 
selves. No  one  would  deny  that  current  repairs  should 
come  out  of  current  earnings;  and  every  one  would  con- 
cede that  new  construction  should  be  provided  for  by 
additional  capital.  There  remains  the  debatable  ground 
of  improvements  and  betterments  to  which  the  American 
railways  have  been  used  to  devote  such  part  of  their 
annual  earnings  as  they  could  afford.  When  the  results 
of  this  progressive  American  policy  are  compared  with 

1  Erie  v.  Erie  Gas  &  C.  Co.,  78  Kans.  348,  97  Pac.  468  (1908). 
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the  physical  condition  to  which  the  English  railways  have 
been  brought  by  the  opposite  policy  of  distributing  all 
earnings  and  issuing  new  capital,  it  will  be  seen  how  nec- 
essary to  the  community  it  is  that  a  railroad  should  in- 
crease its  standard  from  year  to  year  out  of  current  earn- 
ings. At  all  events,  if  the  American  railways  are  to  be 
restricted  henceforth  in  this  manner,  they  are  likely  to 
be  much  hampered  in  keeping  their  facilities  up  to  the 
modern  requirements  of  then*  business.  It  seems  fair 
enough  for  each  generation  to  pay  its  share  of  continual 
betterment. 

Topic  C.  Amortization  Requirements 

§  1166.  Depreciation  now  generally  allowed. 

In  general  an  annual  charge  for  depreciation  in  value  of 
the  plant  by  use  is  proper. l  This  is  again  a  matter  which 
cannot  be  decided  by  general  rules  as  to  a  standard  per- 
centage, but  is  a  matter  of  careful  investigation  into  the 

1  The  general  proposition  is  sup-  v.  Missouri  Pac.  Ry.  Co.,  155  Fed. 

ported  by  the  following  cases,  among  445   (1897);  San  Joaquin  &  Kings 

others:  R.  C.  &  I.  Co.  v.  Stanislaus  County, 

United  States.— Union  Pac.  Ry.  163  Fed.  567  (1898). 

v.  U.  S.,  99  U.  S.  402,  25  L.  ed.  274  Michigan.— G  rand    Haven    v. 

(1878),  reversing  13  Court  Cl.  401;  Grand   Haven  W.  W.,   119  Mich. 

Reagan  v.  Farmers'  L.  &  T.  Co.,  652,  78  N.  W.  890  (1899). 

154  U.  S.  362,  38  L.  ed.  1014,  14  Minnesota.— Steenerson    v.    Gt. 

Sup.  Ct.   1047   (1893);  San  Diego  N.  Ry.,  69  Minn.  353,  72  N.  W.  713 

L.  &  T.  Co.  v.  National  City,  174  (1897). 

U.  S.  739,  43  L.  ed.  1154,  19  Sup.  Ohio.— Hamilton     v.     Hamilton 

Ct.  804  (1899),  affirming  74  Fed.  Gas  Light  &  C.  Co.,  11  Ohio  Dec. 

79;   San   Diego   L.   &   T.    Co.    v.  513  (1901). 

Jasper,  189  U.  S.  439,  47  L.  ed.  892,  Pennsylvania. — Pennsylvania   R. 

23  Sup.  Ct.  571  (1901);  Knoxville  R.  Co.  v.  Philadelphia  County,  220 

v.  Knoxville  Water  Co.,  212  U.  S.  Pa.  St.  100,  68  Atl.  676,  15  L.  R.  A. 

1,  53  L.  ed.  371,  29  Sup.  Ct.  148  (N.  S.)  108  (1908). 

(1909);  So.  Pac.  Ry.  v.  Railroad  Washington.— Twitchell   v.   Spo- 

Comm.,78Fed.236(1896);Milwau-  kane,  55  Wash.  86,  104  Pac.  150, 

kee  Electric  Ry.  &  L.  Co.  v.  Mil-  24  L.  R.  A.  (N.  S.)  290  (1909). 
waukee,  87  Fed.  577  (1898);  Perkins 
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character  of  the  particular  plant.  It  is  now  seen  that  the 
question  of  depreciation  is  too  difficult  for  offhand  esti- 
mation. The  courts  have  as  yet  usually  contented  them- 
selves with  saying  that  some  fair  per  cent  should  be 
allowed.  Undoubtedly  in  the  future,  such  expert  evi- 
dence of  the  amount  of  the  probable  depreciation  in  the 
particular  plant  will  be  relied  upon.  Waterworks,  for 
example,  apparently  suffer  a  very  slight  depreciation,1 
while  a  street  railway  depreciates  very  fast.2  The  prob- 
abilities are  that  sufficient  allowance  is  not  being  made 
for  the  physical  depreciation  that  the  usual  equipment 
used  in  most  public  services  undergoes,  to  say  nothing 
of  the  intangible  fall  in  the  value  of  the  present  machin- 
ery of  any  sort  due  to  the  fact  of  the  usually  lower  cost  of 
replacement  at  present.  A  well  conducted  company  may 
indeed  see  to  it  that  provision  is  made  for  the  renewal  of 
equipment  which  is  obviously  deteriorating,  but  few  in- 
deed are  making  under  present  conditions  provision 
against  the  slow  but  sure  depreciation  of  the  plant  as  a 
whole.  Now  that  it  is  becoming  recognized  in  the  de- 
cisions that  such  allowance  is  a  proper  operating  cost, 
more  attention  will  doubtless  be  paid  to  this  vital  mat- 
ter.3 

§  1167.  Full  allowance  still  begrudged. 

Even  now  courts  are  apparently  proceeding  too  cau- 
tiously in  conceding  allowance  for  depreciation.  As  an 
illustration  of  this  attitude  the  treatment  accorded  this 


1  See  for  example :  Wilkes-Barre 
v.  Spring  Brook  W.  Co.,  4  Lack. 
Leg.  News  (Pa.),  367  (1898). 

2  See    for    example:    Milwaukee 
Electric  Ry.  Co.  v.  Milwaukee,  87 
Fed.  577  (1898). 

3  Modern  cases  for  justifying  the 
courts    in    going    searchingly    into 


the  amount  of  actual  depreciation 
are: 

Maine. — Kennebec  Water  Dist. 
v.  Waterville,  97  Me.  185,  54  Atl.  6, 
60  L.  R.  A.  856  (1902). 

New  Jersey. — L ong  Branch 
Comm.  v.  Tintern  Manor  Water  Co., 
70  N.  J.  Eq.  71,  62  Atl.  474  (1905). 
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item  in  the  cases  of  the  Tintern  Manor  Water  Company  l 
may  be  cited:  "I  think  they  ought  to  get  at  the  start  a 
moderate  rate  of  interest,  say  5%,  on  their  investment, 
after  paying  all  expenses  of  operation  and  maintenance 
and  a  moderate  allowance  for  depreciation  in  value.  This 
latter  item,  as  applied  to  the  water  mains,  is  slight.  If 
originally  laid  of  iron  of  proper  quality  and  properly 
coated  on  the  interior,  they  are  practically  immortal. 
They  are,  however,  liable  to  diminution  in  carrying  ca- 
pacity due  to  the  growth  on  the  interior  of  tubercles  of 
rust.  This  is  an  unascertainable  quantity,  which  varies 
materially  with  the  quality  of  the  iron,  the  character  of 
the  coating  and  the  characteristics  of  the  eater.  The 
five  hydrants,  steam  pumps,  boilers  and  filters,  and  build- 
ings certainly  do  depreciate  in  value  each  year  to  an  ap- 
preciable extent  over  and  above  the  amount  which  may 
be  expended  upon  them  for  reasonable  and  ordinary  re- 
pairs. Mr.  LaMonte  put  this  depreciation  at  5%  on  all 
mains  and  hydrants.  I  think  that  too  great  and  fix  it  at 
1%  on  so  much  of  the  $847,000,  as  is  represented  by 
the  material  so  subject  to  depreciation.  Just  what  pro- 
portion of  the  whole  that  represents  must  be  a  mere  es- 
timate, with  insufficient  data.  I  put  it  at  $600,000." 

§  1168.  Refusal  to  allow  depreciation. 

There  are,  however,  at  least  two  jurisdictions — Cali- 
fornia and  Iowa — refusing  any  allowance  for  depreciation 
among  the  annual  charges.  The  argument  in  the  Iowa 
case  3  was  this:  "  We  see  no  reason  why  plaintiff,  in  addi- 
tion to  operating  expenses,  repairs,  and  other  ordinary 
charges,  should  be  allowed  to  reduce  the  apparent  profits 

'Long  Branch  Comm.   v.   Tin-  (Pa.)  367  (1899),  fixing  one  per  cent 

tern  Manor  Water  Co.,  70  N.  J.  arbitrarily. 

Eq.  71,  62  Atl.  474  (1905).  »  Cedar    Rapids    Co.    v.    Cedar 

2  See  also  Wilkes-Barre  v.  Spring  Rapids.   118  Iowa,  234,  91  N.  W. 

Brook  Water  Co.,  4  Lack.  L.  News  1081  (1902). 
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by  deductions  for  a  restoration  or  rebuilding  fund.  The 
setting  aside  of  such  a  fund  may  be  good  business  policy, 
and,  if  the  company  sees  fit  to  devote  a  portion  of  its 
profits  to  that  purpose  (though  as  we  understand  the 
record,  no  such  fund  has  yet  been  created),  no  one  can 
complain;  but  it  is  in  no  just  sense  a  charge  affecting  the 
net  earnings  of  the  works.  To  hold  otherwise  is  to  say 
that  the  public  must  not  only  pay  the  reasonable  and 
fair  value  of  the  services  rendered,  but  must,  in  addition, 
pay  the  company  the  full  value  of  its  works  every  40 
years — the  average  period  estimated  by  plaintiff — for  all 
time  to  come."  1 

§  1169.  Fund  to  repair  depreciation. 

This  line  of  argument  is  well  met  by  that  advanced  by 
Sir  George  Jessel,  Master  of  the  Rolls,  in  the  case  of 
Davison  v.  Gillies.2  The  by-laws  of  a  tramway  company 
required  a  "contingencies  fund"  to  be  set  aside  before 
the  payment  of  dividends;  and  the  court  held  this  proper: 
"A  tramway  company  lay  down  a  new  tramway.  Of 
course  the  ordinary  wear  and  tear  of  the  rails  and  sleepers, 
and  so  on,  causes  a  sum  of  money  to  be  required  from 
year  to  year  in  repairs.  It  may  or  may  not  be  desirable 
to  do  the  repairs  all  at  once,  but  if  at  the  end  of  the  first 
year  the  line  of  tramway  is  still  in  so  good  a  state  of  repair 
that  it  requires  nothing  to  be  laid  out  on  it  for  repairs  in 
that  year,  still,  before  you  can  ascertain  the  net  profits,  a 
sum  of  money  ought  to  be  set  aside  as  representing  the 
amount  in  which  the  wear  and  tear  of  the  line  has,  I  may 
say,  so  far  depreciated  it  in  value  as  that  sum  will  be  re- 
quired for  the  next  year  or  next  two  years.  It  appears 
to  me  that  you  can  have  no  net  profits  unless  this  sum 

1  San  Diego  Water  Co.  v.  San      L.  &  C.  D.  Water  Co.  v.  Redlands, 
Diego,   118  Cal.  556,  50  Pac.  633       121  Cal.  365,  53  Pac.  843  (1898). 
(1897),  accord.     See  also  Redlands          2 16  Ch.  D.  347n  (1879). 
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has  been  set  aside.  When  you  come  to  the  next  year,  or 
the  third  or  fourth  year,  what  happens  is  this:  As  the 
line  gets  older  the  amount  required  for  repairs  increases. 
If  you  had  done  what  you  ought  to  have  done,  that  is, 
set  aside  every  year  the  sum  necessary  to  make  good  the 
wear  and  tear  in  that  year,  then  in  the  following  years 
you  would  have  fund  sufficient  to  meet  the  extra  cost." 
Where,  however,  the  line  had  worn  out  without  a  proper 
fund  having  been  provided  for  repairs,  it  was  held  that 
the  whole  amount  necessary  could  not  be  charged  to  a 
single  year,  but  only  the  proportionate  amount.1 

§  1170.  Capitalization  of  past  depreciation. 

That  depreciation  is  an  actual  cost  to  be  included  in 
the  annual  charges  of  a  corporation  is  shown  in  a  strik- 
ing manner  in  a  late  decision  of  the  United  States  Su- 
preme Court 2  to  the  effect  that  it  must  be  provided  for 
from  year  to  year  out  of  annual  earnings,  and  cannot  be 
ignored  for  a  long  period  and  then  capitalized.  The 
problem  as  presented  to  the  court,  and  the  solution  of  it, 
is  so  well  stated  in  the  opinion  of  Mr.  Justice  Moody 
that  to  paraphrase  it  would  be  inexcusable.  "A  clear 
appreciation  of  this  error  can  be  best  obtained  by  a 
comprehensive  review  of  the  hearing.  The  company's 
original  case  was  based  upon  an  elaborate  analysis  of 
the  cost  of  construction.  To  arrive  at  the  present  value 
of  the  plant  large  deductions  were  made  on  account 
of  the  depreciation.  This  depreciation  was  divided  into 
complete  depreciation  and  incomplete  depreciation.  The 
complete  depreciation  represented  that  part  of  the  origi- 
nal plant  which  through  destruction  or  obsolescence  had 
actually  perished  as  useful  property.  The  incomplete 

1  Dent  v.  London  Tramway  Co.,      Co.,  212  U.  S.  1,  53  L.  ed.  371,  29 
16  Ch.  Div.  344  (1880).  Sup.  Ct.  148  (1909). 

2  Knoxville  v.   Knoxville  Water 
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depreciation  represented  the  impairment  in  value  of  the 
parts  of  the  plant  which  remained  in  existence  and  were 
continued  in  use.  It  was  urgently  contended  that  in 
fixing  upon  the  value  of  the  plant  upon  which  the  com- 
pany was  entitled  to  earn  a  reasonable  return  the  amounts 
of  complete  and  incomplete  depreciation  should  be  added 
to  the  present  value  of  the  surviving  parts.  The  court 
refused  to  approve  this  method,  and  we  think  properly 
refused.  A  water  plant,  with  all  its  additions,  begins  to 
depreciate  in  value  from  the  moment  of  its  use.  Before 
coming  to  the  question  of  profit  at  all  the  company  is 
entitled  to  earn  a  sufficient  sum  annually  to  provide  not 
only  for  current  repairs  but  for  making  good  the  depre- 
ciation and  replacing  the  parts  of  the  property  when  they 
come  to  the  end  of  their  life.  The  company  is  not  bound 
to  see  its  property  gradually  waste,  without  making  pro- 
vision out  of  earnings  for  its  replacement.  It  is  entitled 
to  see  that  from  its  earnings  the  value  of  the  property 
invested  is  kept  unimpaired,  so  that  at  the  end  of  any 
given  term  of  years  the  original  investment  remains  as 
it  was  at  the  beginning.  It  is  not  only  the  right  of  the 
company  to  make  such  a  provision,  but  it  is  its  duty  to 
its  bond  and  stockholders,  and,  in  the  case  of  a  public 
service  corporation  at  least,  its  plain  duty  to  the  public. 
If  a  different  course  were  pursued  the  only  method  of  pro- 
viding for  replacement  of  property  which  has  ceased  to 
be  useful  would  be  the  investment  of  new  capital  and  the 
issue  of  new  bonds  or  stocks.  This  course  would  lead  to 
a  constantly  increasing  variance  between  present  value 
and  bond  and  stock  capitalization — a  tendency  which 
would  inevitably  lead  to  disaster  either  to  the  stock- 
holders or  to  the  public,  or  both.  If,  however,  a  company 
fails  to  perform  this  plain  duty  and  to  exact  sufficient 
returns  to  keep  the  investment  unimpaired,  whether  this 
is  the  result  of  unwarranted  dividends  upon  over-issues 
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of  securities,  or  of  omission  to  exact  proper  prices  for  the 
output,  the  fault  is  its  own.  When,  therefore,  a  public 
regulation  of  its  prices  comes  under  question  the  true 
value  of  the  property  then  employed  for  the  purpose  of 
earning  a  return  cannot  be  enhanced  by  a  consideration 
of  the  errors  in  management  which  have  been  committed 
in  the  past."  l 

§  1171.  Payments  into  sinking  fund. 

The  suggestion  is  made  in  one  case  that  a  provision 
out  of  current  earnings  for  a  sinking  fund  is  proper.  In 
Brymer  v.  Butler  Water  Company  2  already  quoted,  it 
was  said  that  out  of  income  might  be  set  aside  a  "suit- 
able sinking  fund  for  the  payment  of  debts."  On  the 
other  hand,  in  the  recent  case  of  Houston  &  Texas  Cen- 
tral Railway  Company  v.  Storey,3  it  was  held  that  a  rail- 
road company  would  not  be  allowed  to  earn  an  amount 
sufficient  to  provide  a  sinking  fund  for  the  discharge  of 
its  indebtedness  in  addition  to  paying  the  interest  thereon. 
It  is  indeed  very  questionable  how  far  it  is  true  that  a 
public  service  company  should  be  allowed  to  include  in 
its  annual  charges  a  percentage  sufficient  to  provide  for 
the  redemption  of  its  bonds  in  so  far  as  these  bonds  rep- 
resent cost  of  construction.4  To  adopt  such  a  policy 
would  make  the  generation  during  which  these  bonds  are 
being  paid  off  pay  for  the  railroad  to  that  extent,  and  yet 
after  that  it  would  be  hard  to  say  that  the  next  genera- 
tion could  demand  carriage  free  of  fixed  charges.  The 

1  Where  a  public  service  corpora-  414,  53  L.  ed.  577,  29  Sup.  Ct.  357 

tion  raises  more  money  in  a  particu-  (1909). 

lar  year  than  is  required  for  actual  2  179  Pa.   St.   231,   36  Atl.   249 

depreciation   it   cannot    carry   the  (1897). 

excess   to  capital  for  the  purpose  J 149  Fed.  499  (1906). 

of  estimating  the  amount  on  which  4  See  San   Diego  Water  Co.   v. 

it    is    entitled    to    pay    dividends.  San  Diego,  118  Cal.  556,  50  Pac. 

Louisiana  Railroad  Comm.  v.  Cum-  633  (1897). 
berland  Telephone  Co.,  212  U.  S. 
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startling  truth  seems  to  be,  therefore,  that  a  public  serv- 
ice company  should  not  any  more  expect  to  pay  off  its 
bonded  indebtedness  than  to  return  the  subscribers  the 
subscriptions  on  their  stock.  The  bonds  should  be  re- 
funded as  they  fall  due,  the  interest  remaining  a  fixed 
charge;  and  the  stock  should  remain  outstanding,  only 
reasonable  dividends  being  distributed  to  it.  What  the 
law  secures  is  a  return  on  the  capital  invested,  not  a  re- 
turn of  it.  But  if  the  bond  issue  represents  some  ex- 
penditure not  resulting  in  everlasting  addition  to  the 
plant  utilized,  this  may  properly  be  provided  for  by  an 
installment  purchase.  Such  financial  arrangements  as 
equipment  bonds  are  justifiable  whereby  the  amount  which 
the  bond  issue  represents  is  sunk  by  periodical  payments  l 
with  the  same  result  as  an  installment  purchase. 

§  1172.  Sinking  fund  for  municipal  bonds. 

Whatever  may  be  the  case  where  the  company  is  owned 
by  private  stockholders,  so  that  a  payment  of  the  bonded 
debt  would  inure  to  the  benefit  of  private  owners,  it 
seems  clear  that  a  city  which  has  issued  bonds  for  works 
and  supplies  its  citizens  with  water,  gas,  or  other  com- 
modity of  public  concern  may  establish  a  sinking  fund  and 
sink  its  bonds  out  of  annual  income  from  the  t works.2 
Two  differences,  at  least,  exist  between  this  case  and  the 
ordinary  case  of  bonds  of  a  public  service  company. 
First,  the  credit  of  the  city  is  ordinarily  higher  than  that 
of  the  company  and  the  rate  of  interest  on  its  bonds  is  so 
much  lower  that  the  combined  interest  and  sinking  fund 
requirements  are  not  much  greater  than  the  interest  which 

1  Compare    Milwaukee    Electric  business    basis    making    the    rates 
Ry.  Co.  v.  Milwaukee,  87  Fed.  577  high   enough  to  produce  to  good 
(1898).  profit  above  proper  expenditures  in- 

2  It  is  clear  enough  on  the  au-  eluding  depreciation.    Twitchell  v. 
thorities  that  a  municipality  may  Spokane,   55   Wash.   86,    104   Pac. 
conduct  these  public  services  on  a  150,  24  L.  R.  A.  (N.  S.)  290  (1909). 
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the  company  would  pay;  second,  that  the  benefit  of  the 
payment  is  realized,  not  by  individuals,  but  by  the  very 
body  of  citizens  which  is  paying  the  rates.  The  right  of  a 
city  to  sink  its  construction  bonds  from  annual  income 
was  recognized  in  Preston  v.  Detroit  Water  Commis- 
sioners.1 

§  1173.  Amortization  of  franchise  rights. 

Where  a  franchise  for  a  limited  period  is  granted  to  a 
public  service  company,  it  may  perhaps  be  proper  to  de- 
duct from  gross  income  a  sufficient  amount  to  sink  the 
value  of  a  secured  franchise  which  will  disappear  at  the 
end  of  the  period,  since  the  value  of  the  plant  is  annually 
depreciated  by  that  amount.  In  Milwaukee  Electric 
Railway  v.  Milwaukee,2  recently  cited,  the  court  said: 
"There  is  much  force  in  the  argument  of  counsel  that  con- 
sideration should  also  be  given  to  the  factor  of  deprecia- 
tion by  amortization  of  franchises,  as  all  the  franchises  in 
question  terminate  in  the  year  1924."  In  certain  of  the 
schemes  now  much  in  favor  in  bargaining  between  a 
municipality  and  a  public  service  company,  it  is  provided 
that  the  works  shall  be  constructed  at  the  expense  of 
the  public  service  company  and  operated  by  it  as  its  own 
for  a  fixed  period,  at  the  end  of  which  time  the  subway,  or 
whatever  it  may  be,  thus  becomes  the  property  of  the 
municipality  free  of  payment.  It  is  obvious  that  in  such 
a  case  the  public  service  company  must  be  allowed  to 
sink  the  cost  of  such  works  from  sums  set  aside  from  an- 
nual earnings  by  some  process. 

Topic  D.  Operations  of  Consolidated  Properties 

§  1174.  Complications  in  case  of  systems. 

If  the  business  carried  on  by  the  public  service  com- 

U17  Mich.  589,   76  N.  W.  92         *  87  Fed.  577  (1898). 
(1898). 
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pany  covers  a  large  territory,  the  difficult  question  arises 
whether  the  system  is  to  be  taken  as  a  whole  or  whether 
each  locality  is  to  be  taken  by  itself.  Additional  com- 
plications are  added  to  the  problem  when  it  is  shown  that 
the  present  system  is  the  result  of  a  consolidation,  more  or 
less  integrated,  of  several  properties;  then  the  question 
becomes  whether  each  of  these  original  constituents  is  to 
be  taken  by  itself  in  rate  regulation,  or  whether  all  are  to 
be  taken  together  as  before.  These  are  practical  problems 
of  great  importance;  and  therefore  this  separate  topic  is 
devoted  to  the  consideration  of  the  propriety  of  such  ap- 
portionment, for  it  is  sometimes  attempted.  Like  most 
questions  of  rate  regulation,  this  question  may  arise  in 
one  of  two  ways:  one  aspect  of  it  will  be  whether  a  rail- 
road company  operating  leased  lines  or  held  lines  is  jus- 
tified in  treating  its  system  as  a  whole;  the  other  side  of  the 
question  will  be  whether  such  an  operating  company  can 
be  required  at  all  to  consider  its  system  as  a  whole  in  mak- 
ing rates.  In  regard  to  both  questions  it  may  be  pointed 
out  that  the  law  of  corporations,  and  particularly  the  law 
of  public  service  companies,  forbids  absolutely  one  such 
company  leasing  itself  to  another,  and  also  the  holding  of 
the  controlling  interest  in  the  stock  of  one  such  corporation 
by  another.  The  only  way  in  which  combination  along 
these  lines  may  be  perfected,  therefore,  with  safety  is  by 
express  permission  of  the  Legislature  of  the  State,  obtained 
in  one  form  or  another  at  one  time  or  another.  It  may 
fairly  be  argued,  therefore,  that  since  this  railway  system 
is  organized  with  the  consent  of  the  State,  it  is  not  un- 
justifiable for  the  management  of  that  company  to  deal 
with  the  public  upon  the  basis  that  the  system  is  a  unit; 
and  furthermore,  it  cannot  be  complained  by  the  owners 
of  this  system,  who  have  applied  for  the  power  to  combine, 
if  the  State  in  regulating  charges  in  the  future  treats  the 
system  as  a  whole. 
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§  1175.  System  generally  taken  as  a  whole. 

It  must,  however,  be  insisted  upon  as  the  usual  solution 
of  this  problem,  that  the  railway  system,  for  example,  shall 
be  treated  as  an  entirety.1  By  this  conception  every 
division  is  as  much  an  integral  part  of  the  whole  system 
as  the  different  portions  of  the  main  line  are.  And  the 
contention  is  that  it  is  not  proper  to  segregate  a  division 
and  fix  rates  for  it  upon  the  basis  of  its  own  finances  taken 
by  themselves,  although  some  slight  scope  may  be  given 
to  such  considerations.  The  typical  railroad  system  has 
trunk  lines  with  ramifying  branches.  To  a  certain  extent 
it  is  plain  that  the  main  lines  with  their  denser  traffic  can 
be  operated  at  less  cost  per  ton  mile  than  the  lateral 
branches.  At  the  same  time  if  in  a  total  haulage  the 
distance  upon  the  branch  is  short  relatively  to  the  dis- 
tance upon  the  main  line,  it  may  not  be  unjustifiable  to 
make  the  same  proportionate  rate  for  the  whole  distance. 
And  on  the  whole  it  would  seem  in  most  cases  justifiable 
for  the  company  conducting  a  consolidated  system  to 
take  the  attitude  that  the  system  should  be  treated  as  an 
entirety.  This  is  also  true  of  a  supplying  system  serving 
only  one  locality  wherein  the  conditions  are  substantially 
the  same.  All  the  revenue  received  from  the  whole 
operations  of  the  system  should  be  accounted  for  in  order 
to  decide  whether  a  company  is  receiving  a  fair  return  on 
the  total  cost  of  the  plant.  2 

1  The  general    rule  is  that   rail-  Comm.  v.  Louisville  &  N.  R.  R., 

way  systems   shall    be   treated  as  118  Fed.  613  (1902). 

units.  Arkansas. — St.  Louis  &  S.  F.  Ry. 

United  Stales— C h i  c a g o ,  Mil-  v.  Gill,  54  Ark.  101,  15  S.  W.  18,  11 

waukee  &  St.  P.  Ry.  v.  Tompkins,  L.  R.  A.  452  (1891). 

176  U.  S.  167,  44  L.  ed.  417,  20  Sup.  Florida.— Pensacola  &  A.  R.  R.  v. 

Ct.  336  (1900);  Minneapolis  &  St.  Fla.,  27  Fla.  310,  5  So.  833  (1889). 

L.  Ry.  v.  Minnesota,  186  U.  S.  257,  West  Virginia.— Coal  &  Coke  Ry. 

46  L.  ed.   1151,  22  Sup.  Ct.  900  Co.  v.  Conley  (W.  Va.),  67  S.  E. 

(1902);  Atlantic  &  P.  Ry.v.U.S.,  76  613  (1910). 

Fed.  186  (1896);  Interstate  Comm.  2  The  problem  is  treated  in  the 
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§  1176.  Unprofitable  portions  of  the  line  not  considered. 

In  Steenerson  v.  Great  Northern  Railway  l  the  court 
considered  at  length  the  subject  of  unprofitable  lines;  and 
held  that  the  profitable  portions  of  the  system  could  not 
be  compelled  to  pay  the  loss  on  lines  built  through  a 
newly  and  sparsely  settled  country.  The  reasoning  of 
Mr.  Justice  Canty  is  as  follows:  "If,"  he  said,  "the  road 
was  profitable  a  certain  reasonable  rate  would  be  fixed.  If 
then  a  new  and  unprofitable  extension  were  made,  and  the 
accounts  covered  the  whole  system,  the  rates  on  the 
older  portion  of  the  road  would  necessarily  be  raised,  and 
that  portion  would  bear  the  burden  of  the  new  extension. 
But  why  should  the  older  portion  of  the  line  bear  a  loss 
due  to  the  mistaken  management  of  the  company?  A 
portion  of  a  line  that  is  not  self-supporting  is  not  a  feeder, 
but  an  incumbrance;  and  in  determining  what  are  reason- 
able rates  on  the  rest  of  the  line  or  system,  any  State  has 
u  right  to  reject  such  portion  from  the  line  or  system.  Of 
course,  in  rejecting  the  same  all  benefit  to  the  rest  of  the 
line  or  system  from  traffic  passing  over  such  portion  must 
also  be  rejected,  and  nothing  can  be  allowed  to  the  rest  of 
the  line  or  system  on  such  traffic,  except  the  operating  ex- 
penses on  the  same,  including  the  additional  wear  and  tear 
on  the  rest  of  the  road  caused  by  such  traffic.  Whether 
this  rule  would  apply  where  such  a  portion  of  a  line  or 
system  ceased  to  be  self-supporting  by  reason  of  some 
temporary  cause,  such  as  an  unusual  drought  or  a  pes- 
tilence, we  need  not  consider."  It  is  perhaps  fair  to 
point  out  that  in  a  later  portion  of  the  same  opinion  the 

same  way  in  other  public  services.  Co.,  70  N.  J.  Eq.  71,  62  Atl.  474 

See:  (1905). 

Maine.— Kennebec  Water  Dist.  1 79  Minn.  353,  72  N.  W.  713 

v.  Waterville,  97  Me.  185,  54  Atl.  (1897). 

6,  60  L.  R.  A.  856  (1902).  2  See  also  Chicago  &  G.  T.  Ry. 

New  Jersey— L  ong    Branch  v.  Wellman,  143  U.  S.  339,  36  L.  ed. 

Comm.   v.   Tintern   Manor  Water  176,  12  Sup.  Ct.  400  (1892). 
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court  expressed  the  opinion  that  the  whole  system  should 
be  entitled  to  share  the  prosperity  of  each  constituent 
part  of  it. 

§  1177.  Expenditures  for  different  parts  apportioned. 

But  in  other  cases  it  has  been  held  that  the  receipts  and 
charges  of  each  part  of  a  system  should  be  considered 
separately.  In  San  Diego  Land  and  Town  Company  v. 
National  City,1  where  it  appeared  that  a  water  company 
was  supplying  a  town  and  also  a  large  agricultural  ter- 
ritory outside  the  town,  the  court  held  that  in  determining 
what  were  reasonable  rates  for  supplying  water  to  the 
inhabitants  of  the  town  the  charges  should  be  fixed  with 
a  view  to  yielding  a  fair  rate  of  interest  on  the  value  of 
that  part  of  the  plant  referable  to  the  territory  embraced 
in  the  town,  without  attempting  to  make  compensation 
for  losses  sustained  in  the  distribution  of  water  to  the 
territory  outside  the  town.  On  appeal  to  the  Supreme 
Court  of  the  United  States  this  was  upheld,  and  Mr. 
Justice  Harlan  said:2  "One  of  the  points  in  dispute  in- 
volves the  question  whether  the  losses  to  the  appellant 
arising  from  the  distribution  of  water  to  consumers  outside 
of  the  city  are  to  be  considered  in  fixing  the  rate  for  con- 
sumers within  the  city.  In  our  judgment  the  Circuit  Court 
properly  held  that  the  defendant  city  was  not  required  to 
adjust  rates  for  water  furnished  to  it  and  to  its  inhabitants 
so  as  to  compensate  the  plaintiff  for  any  such  losses. 
This  is  so  clear  that  we  deem  it  unnecessary  to  do  more 
than  to  state  the  conclusion  reached  by  us  on  this  point." 

§  1178.  Constituent  companies  operated  under  separate 

charters. 

It  is  held  in  some  cases  that  the  fact  that  the  constituent 
roads  still  preserve  their  original  charters  and  are  theo- 

1  74  Fed.  29  (1896).  tional  City,  174  U.  S.  739,  43  L.  ed. 

*  San  Diego  L.  &  T.  Co.  v.  Na-      1154,  19  Sup.  Ct.  804  (1899). 
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retically  operated  under  them  is  sufficient  to  justify  the 
requirement  that  each  shall  be  treated  by  itself  in  rate 
regulation.  Thus  in  one  recent  case,1  where  the  propriety 
of  a  reduction  in  rates  ordered  by  the  railroad  commission 
of  Florida  was  in  question,  it  was  shown  that  the  Pen- 
sacola  &  Atlantic  division  of  the  Louisville  &  Nashville 
Railroad  system  was  in  reality  a  separate  corporation. 
It  was  shown  that  the  rates  enforced  would  not  give  an 
adequate  return  upon  the  Pensacola  &  Atlantic  Railroad 
itself,  although  the  Louisville  &  Nashville  system  was 
shown  to  be  profitable.  Upon  these  facts  Judge  Pardee 
granted  an  injunction  to  prevent  the  enforcement  of  these 
rates,  saying  in  substance:  "The  fact  that  a  line  of  rail- 
road is  operated  in  connection  with  other  lines  owned  by 
the  same  company,  but  under  separate  charters,  whereby 
the  earnings  of  such  line  are  increased  and  its  operating 
expenses  reduced,  does  not  prevent  its  being  considered 
as  a  separate  and  independent  line  for  the  purpose  of 
determining  the  reasonableness  of  rates  thereon,  fixed  by 
the  State;  full  consideration  of  the  joint  operation  being 
given  when  the  road  is  credited  for  the  increased  business 
and  reduced  expenses."  2 

§  1179.  Rent  of  leased  portions. 

Where  a  bona  fide  lease  of  one  road  to  another  is  made, 
the  operating  road  is  entitled  to  include  the  rent  of  the 
leased  road  in  its  operating  expenses.3  It  is  the  annual 
expense  of  providing  its  appliances  for  carrying  on  its  pub- 
lic business,  and  as  such  is  a  proper  annual  charge  against 
gross  income.  The  rent  must  be  agreed  upon  in  good 
faith;  otherwise  it  would  be  in  the  power  of  the  owners  of 
a  railroad  to  increase  the  annual  charges,  by  successive 

1  Louisville  &  N.  R.  R.  Co.  v.      board  A.  L.  Ry.  Co.,  48  Fla.  129, 
Brown,  123  Fed.  946  (1903).  37  So.  314  (1904). 

2  Compare  State  ex  rel.  v.  Sea-          '78  Fed.  236  (1896). 
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leases,  to  such  an  extent  that  any  rate  would  be  reason- 
able. But  granting  the  good  faith  of  the  lease  and  the 
reasonableness  of  the  rent,  it  is  a  proper  element  of  charge. 

§  1180.  If  rental  becomes  unjustifiable. 

According  to  the  Minnesota  doctrine  l  by  which  the 
reproduction  value  of  the  road  is  the  only  proper  basis  of 
charge,  the  operating  line  cannot  charge  to  annul  operat- 
ing expenses  the  agreed  rental  of  a  leased  line,  even  though 
it  was  reasonable  at  the  time  the  lease  was  made,  if  it  is 
now  higher  than  is  justified  by  the  present  rate  of  income 
and  reproduction  value  of  the  leased  road.  ' '  If  the  amount 
of  such  fixed  charges  exceed  the  amount  of  what  is  a 
reasonable  income  on  the  cost  of  reproducing  the  road,  the 
patrons  of  the  road  should  not  be  required  to  pay  the  ex- 
cess." 

1  Canty,  J.,  in  Steenerson  v.  Gt.      Northern  Ry.  Co.,  69  Minn.  353,  72 

N.  W.  713  (1897). 
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DETERMINATION   OF   PARTICULAR  RATES 

5  1190.  Various  theories  as  to  rate  making. 

Topic  A.  Cost  of  the  Service  as  the  Basis 
§  1191.  Proper  proportion  of  total  costs. 

1192.  Apportionment  of  separate  costs  to  different  services. 

1193.  Allocation  of  joint  costs. 

1194.  Apportionment  between  interstate  and  intrastate  business. 

1195.  Apportionment  of  total  expense. 

1196.  Basis  of  the  distribution. 

1 197.  Proportionate  share  of  different  classes. 

1198.  Average  rate  per  unit  of  service. 

1199.  Recognition  of  the  ton-mile  cost  basis. 

1200.  Ton-mile  cost  basis  not  oppressive. 

1201.  Authorities  permitting  disproportionate  rates. 

1202.  Authorities  opposed  to  disproportion. 

Topic  B.  Factors  Modifying  Average  Cost 
§  1203.  Cost  of  service  insufficient  in  itself. 

1204.  Current  theories  as  to  relative  rates. 

1205.  Amount  of  service  asked  as  a  factor. 

1206.  Local  business  peculiarly  expensive. 

1207.  Special  conditions  affecting  cost. 

1208.  Circumstances  of  particular  service. 

1209.  Proportionate  rates  always  legal. 

1210.  Full  extent  of  the  doctrine. 

Topic  C.  Value  of  Service  as  the  Basis 
§  1211.  What  the  traffic  will  bear. 

1212.  Necessity  of  legal  limitation. 

1213.  Worth  of  the  service  to  the  individuals  taken  as  a  whole. 

1214.  Cost  of  obtaining  a  substitute  for  the  service. 

1215.  External  standards  of  value. 

1216.  Rates  reasonable  per  se. 

1217.  The  Kansas  City  Stock  Yards  Case. 

1218.  The  Niagara  Bridge  Case. 

1219.  These  cases  apparently  distinguishable. 
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Topic  D.  Economic  Principles  Affecting  Rate  Making 

§  1220.  Law  of  decreasing  costs. 

1221.  Exceptions  to  law  of  decreasing  cost. 

1222.  Competition  as  a  factor. 

1223.  Policy  for  permitting  competitive  rates. 

1224.  Necessary  limitation  upon  these  principles. 

1225.  Equalization  of  commercial  advantage. 

1226.  Argument  against  preferential  rates. 

1227.  Conclusion  as  to  proportional  rate. 

1228.  Conflicting  theories  still  persist. 

§  1190.  Various  theories  as  to  rate  making. 

Various  theories  as  to  the  making  of  particular  rates 
are  still  in  vogue.  Indeed,  the  first  impression,  which 
lasts  after  much  reading  on  the  topic,  is  that  where 
there  is  not  confusion  upon  the  subject,  there  is  disagree- 
ment. But  apparently  the  more  lawyerlike  persons  would 
base  all  particular  rates  upon  the  cost  of  the  service  to  the 
company,  while  the  more  businesslike  persons  would 
make  the  universal  test  the  value  of  the  service  to  the 
patron.  Opportunists  would  leave  the  making  of  rates  to 
competition;  paternalists  would  attempt  to  equalize  the 
advantage  of  customers  in  making  rates.  But,  however 
various  they  may  seem,  these  theories  as  to  the  proper 
basis  of  rate  making  align  themselves  into  two  opposed 
groups,  the  legal,  which  gives  chief  place  to  the  cost  of 
service,  and  the  economic,  which  makes  the  value  of  the 
service  the  basis.  There  used  to  be  these  two  schools  as  to 
the  whole  schedule,  one  maintaining  that  the  total  re- 
ceipts which  a  public  service  company  might  take  was 
limited  by  law,  the  other  one  asserting  that  the  corpora- 
tions were  entitled  to  what  they  could  get  out  of  the  public. 
This  matter  of  the  whole  schedule  has  so  long  been  set- 
tled against  economic  freedom  and  in  favor  of  legal  re- 
striction that  no  one  would  reopen  the  controversy  with 
any  hope  of  success.  But  still  at  the.  present  time  with  all 
conceding  that  the  gross  earnings  which  a  company  may 
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take  are  limited  by  law  in  any  given  case  to  a  deter- 
minate amount,  the  economic  school  still  persists  in  saying 
that  the  company  can  get  these  gross  receipts  by  any 
distribution  of  the  burden  that  it  finds  most  advantageous. 

Topic  A.  Cost  of  Service  as  the  Basis 

§  1191.  Proper  proportion  of  total  costs. 

In  the  preceding  chapters  the  total  amount  of  gross 
receipts  which  a  public  service  company  is  justified  in 
taking  from  its  whole  business  has  been  discussed.  These 
were  in  brief  all  annual  expenditures,  including  an  allow- 
ance for  upkeep,  and  in  addition  the  fair  capital  charges 
for  the  year,  arrived  at  by  determining  what  would  be  in 
the  particular  case  a  reasonable  return  upon  proper 
capitalization.  As  an  abstract  matter  the  fairest  way  to 
all  concerned  to  determine  the  price  for  any  particular 
service  would  seem  to  be  to  apportion  ratably  the  total 
disbursements  of  every  sort  to  the  various  items  of  busi- 
ness, and  so  to  arrive  at  proportionate  rates.1  Theoreti- 
cally certainly  any  other  method  is  less  just  to  all  con- 
cerned. In  determining  thus  what  is  a  reasonable  rate 
for  a  service  to  be  rendered,  it  is  not  proper  to  take  the 
plant  as  existing  and  as  maintained,  and  to  regard  as  the 
whole  cost  of  any  subsequent  service  merely  the  increased 
expense  necessary  to  add  to  its  business  the  service  in 
question.  Truly,  the  cost  of  each  service  ought  to  in- 
clude its  fair  share  of  the  interest  on  investment  and  of 
the  general  expense;  and  it  is  necessary,  therefore,  to 
consider  what  rules  there  may  be  devised  for  proper  ap- 
portionment.2 To  look  at  the  problem  from  another 

1  In  Pennsylvania  R.  R.  Co.  v.  from  earning  a  fair  profit  upon  that 

Philadelphia  County,   220  Pa.   St.  branch  of  its  business. 

100,  68  Atl.  676,  15  L.  R.  A.  (N.  S.)  2  In  Gulf  C.  &  S.  F.  R.  R.  Co.  v. 

108  (1908),  it  was  held  that  passen-  Railroad    Commission    (Tex.),   116 

ger  rates  could  not  be  so  reduced  as  S.  W.  795  (1909),  the  court  held  a 

to  prevent   the   railroad   company  railroad    could    charge    for    trans- 
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point  of  view,  the  entire  schedule  of  rates  having  been 
established,  and  the  amount  to  be  raised  by  the  entire 
schedule  of  rates  having  been  determined,  the  sum  of  all 
the  particular  rates  must  equal  that  amount;  and  this 
sum  is  tested  by  adding  together  the  rates  received. 

§  1192.  Apportionment  of  separable  costs  to  different 

services. 

Even  in  a  complicated  business  it  ought  to  be  possible 
to  determine  the  peculiar  cost  of  a  particular  service  with 
some  degree  of  accuracy.  Take  the  most  difficult  of  all, 
railway  transportation.  The  first  difficulty  that  presents 
itself  is  that  the  ordinary  railroad  is  engaged  in  at  least 
two  different  businesses,  the  transportation  of  freight  and 
the  transportation  of  passengers,  with  their  costs  inter- 
mingled. Now,  many  of  the  particular  costs  of  moving 
traffic  can  be  separated,  the  wages  paid  the  train  crews  of 
freight  trains  from  those  paid  to  the  train  crews  of  pas- 
senger trains,  and  the  fuel  burned  by  freight  locomotives 
from  that  burned  by  passenger  locomotives,  to  take  two 
important  items.  Moreover,  to  a  certain  extent  the  entire 
expense  of  transportation  may  thus  be  judged  from  the 
sums  expended  in  operation.1  When  the  average  amount 
expended  in  moving  quantities  of  a  given  commodity  is 
known,  a  standard  is  established  by  which  it  may  be 
seen  whether  there  is  not  a  full  return  to  the  railroad  of  the 
entire  cost  attributable  to  the  transportation  of  these 
goods.  And  an  expert  railway  management  ought  to  be 
able  to  estimate  with  a  sufficient  degree  of  accuracy  the 

porting  lumber  not  merely  the  sep-  commission  was  enjoined,  the  corn- 
arable  costs  of  such  transporta-  plainant's  testimony  showing  that 
tion,  but  also  its  proper  proportion  the  actual  cost  of  the  service,  viz., 
of  the  fixed  charges  of  the  rail-  wages  of  employe's,  rent  of  engines, 
road.  keeping  the  track  in  repair,  etc.,  ex- 
1  In  Chicago,  St.  P.  Mo.  &  O.  Ry.  ceeded  per  car  by  fourteen  cents  the 
Co.  v.  Becker,  35  Fed.  883  (1888),  one  dollar  allowed  in  the  schedule  as 
a  rate  for  switching  cars  fixed  by  a  compensation. 
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particular  expenditures  involved  in  moving  a  carload 
from  one  point  to  another — wages,  coal,  oil  and  the  like. 
It  would  be  wrong  upon  any  theory  to  ignore  the  cost  of 
service  in  so  far  as  it  may  thus  be  estimated;  for  to  serve 
some  shippers  for  less  than  the  special  costs  of  serving 
them  would  be  plainly  unfair  to  other  shippers,  who  would 
almost  inevitably  be  called  upon  to  make  up  the  de- 
ficiency. l 

§  1193.  Allocation  of  joint  costs. 

When  the  separable  costs  of  operation  have  thus  been 
distributed  to  the  different  kinds  of  services  rendered,  it 
will  be  found  that  from  forty  to  sixty  per  cent  of  the  total 
expenditures  for  which  the  company  should  be  recouped 
have  been  thus  accounted  for,  the  percentage  depending 
upon  the  kind  of  business  in  general  and  the  accounting 
of  the  company  in  particular.  This  determination  of  half 
of  the  average  cost  for  particular  services  with  sufficient 
accuracy  gives  to  the  further  computation  greater  re- 
liability, as  it  greatly  diminishes  the  percentage  of  error 
in  the  total  due  to  the  comparative  inaccuracy  of  the 
other  half.  This  other  half  consists  of  the  part  allocated 
to  the  particular  business  in  question  of  the  joint  costs  of 
operation,  which  consist  principally  of  the  general  expenses 
and  capital  charges.  Even  here  some  distribution  can  be 
made.  Thus  to  consider  still  railroad  operation,  in  so  far 
as  the  freight  management  and  passenger  management 
are  divided  between  different  officials  the  salaries  may  be 
apportioned;  and  as  to  a  large  extent  freight  equipment 
and  to  a  smaller  extent  freight  terminals  are  divided  their 
capital  charges  may  be  divided.  There  remains,  how- 

1  Conversely   no   complaint    can  above  that  cost:  Southern  Ry.  Co. 

be  made  of  a  charge  for  a  particular  v.  St.  Louis  H.  &  G.  Co.,  214  U.  S. 

service  which  not  only  covers  the  297,  53  L.  ed.  1004,  29  Sup.  Ct.  678 

full  cost  of  the  particular  service  (1909). 
asked  but  also  yields  a  fair  profit 
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ever,  a  very  considerable  total  of  joint  costs  inextricably 
combined,  the  salaries  of  the  executive  officers  and  the 
capital  charges  upon  roadbed,  as  example.  At  this  point 
we  are  for  the  first  time  really  driven  to  computation  upon 
an  artificial  basis  to  arrive  at  some  distribution.  Obvi- 
ously this  is  to  be  arrived  at  by  striking  some  proportion. 
Some  students  of  this  subject  are  content  to  rest  this  upon 
respective  utilization,  dividing  these  joint  costs  in  the 
proportion  (say)  of  freight  ton-mileage  to  passenger 
mileage.  But  this  proportion  seems  to  throw  too  great  a 
burden  upon  the  passenger  service,  the  receipts  from  the 
passenger  train  being  so  much  less  than  those  from  the 
freight  train.  Other  persons  maintain  that  the  volume 
of  business  done  should  determine  the  proportion,  divid- 
ing these  joint  costs  (say)  in  the  proportion  of  freight  re- 
ceipts to  passenger  receipts.  But  this  proportion  in  turn 
seems  to  throw  too  great  a  burden  upon  the  freight  traffic, 
the  passenger  business  obviously  receiving  more  service 
than  its  proportion  of  the  total  receipts.  Confronted  sud- 
denly with  this  problem  in  the  late  litigation  resulting 
from  the  recent  two  cent  passenger  legislation,  the  State 
courts  have  hardly  got  further  at  first,  than  to  say  that 
they  would  not  permit  a  reduction  in  rates  in  one  branch 
of  railroad  service  whether  passenger  l  or  freight,2  which 
did  not  leave  a  fair  profit  upon  each  branch  above  its 
proper  proportion  of  the  expense  of  operation. 

§  1194.  Apportionment  between  interstate  and  intrastate 
business. 

Where  a  road  runs  through  several  States  the  Constitu- 

1  Pennsylvania    R.    R.    Co.    v.          See  also  State  v.  Atlantic  C.  L. 
Philadelphia  Co.,  220  Pa.  St.  100,      Ry.  Co.,  48  Fla.   114,  37  So.  657 
68  All.  676,   15  L.  R.  A.  (N.  S.)      (1904). 

108  (1908).  See  further  Tucker  v.   Missouri 

2  Coal  &  Coke  Ry.  Co.  v.  Conley      Pacific  R.  R.  Co.  (Kans.),  108  Pac. 
(W.  Va.),  67  S.  E.  613  (1910).  89  (1910). 
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tion  as  interpreted  by  the  Supreme  Court  of  the  United 
States  requires  that  the  value  of  the  plant  utilized  in  the 
intrastate  business  and  the  net  earnings  from  such  busi- 
ness must  both  be  ascertained  in  order  to  determine 
whether  the  rates  fixed  by  the  State  or  its  Commission 
are  reasonable  or  confiscatory.  In  the  leading  case  in  the 
United  States  Supreme  Court  on  this  point  Smyth  v. 
Ames,1  Mr.  Justice  Harlan  said:  "In  our  judgment,  it 
must  be  held  that  the  reasonableness  or  unreasonableness 
of  rates  prescribed  by  a  State  for  the  transportation  of  per- 
sons and  property  wholly  within  its  limits  must  be  de- 
termined without  reference  to  the  interstate  business  done 
by  the  carrier,  or  to  the  profits  derived  from  it.  The  State 
cannot  justify  unreasonably  low  rates  for  domestic  trans- 
portation, considered  alone,  upon  the  ground  that  the  car- 
rier is  earning  large  profits  on  its  interstate  business,  over 
which,  so  far  as  rates  are  concerned,  the  State  has  no  con- 
trol. Nor  can  the  carrier  justify  unreasonably  high  rates 
on  domestic  business  upon  the  ground  that  it  will  be  able 
only  in  that  way  to  meet  losses  on  its  interstate  business. 
So  far  as  rates  of  transportation  are  concerned,  domestic 
business  should  not  be  made  to  bear  the  losses  on  inter- 
state business,  nor  the  latter  the  losses  on  domestic  busi- 
ness. It  is  only  rates  for  the  transportation  of  persons 
and  property  between  points  within  the  State  that  the 
State  can  prescribe;  and  when  it  undertakes  to  prescribe 
rates  not  to  be  exceeded  by  the  carrier,  it  must  do  so  with 
reference  exclusively  to  what  is  just  and  reasonable,  as 
between  the  carrier  and  the  public,  in  respect  of  domestic 
business.  The  argument  that  a  railroad  is  an  entirety; 
that  its  income  goes  into,  and  its  expenses  are  provided 
for,  out  of  a  common  fund;  and  that  its  capitalization  is 
on  its  entire  line,  within  and  without  the  State,  can  have 
no  application  where  the  State  is  without  authority  over 

1 169  U.  S.  466,  42  L.  ed.  89,  18  Sup.  Ct.  418  (1898). 
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rates  on  the  entire  line,  and  can  only  deal  with  local  rates 
and  make  such  regulations  as  are  necessary  to  give  just 
compensation  on  local  business."  1 

§  1196.  Apportionment  of  total  expense. 

The  Federal  courts  with  a  much  more  complicated  prob- 
lem to  deal  with  have  been  driven  to  stating  the  theory 
upon  which  they  will  proceed.  The  State  legislation  re- 
ducing passenger  fares  could  only  apply  to  intrastate 
business.  To  determine  whether  this  reduction  was  un- 
justifiable the  Federal  courts  saw  that  they  were  required 
not  only  to  allocate  the  respective  costs  of  passenger  and 
freight  business  but  also  to  apportion  these  to  the  intra- 
state and  interstate  business.  In  one  of  the  latest  cases 2  on 
this  subject  Judge  McPherson  narrowed  the  discussion  to 
two  theories — the  mileage  proportion  and  the  revenue 
proportion.  He  admitted  that  neither  of  these  would 
result  in  mathematical  accuracy;  but  he  insisted  that  as  a 
practical  matter  the  one  which  promised  to  be  most 
satisfactory  should  be  taken  as  the  basis  of  action.  "The 
theory  to  now  recognize  must  be  either  the  proportion  of 
earnings  state  or  interstate,  or  ton  and  passenger  mile." 
After  reviewing  what  few  cases  there  are  bearing  upon  the 
point,  all  of  which  agree  upon  the  greater  proportionate 
cost  of  local  business  as  compared  with  through  business, 
he  said  that,  although  other  standards  are  suggested,  the 

1  In  Minnesota   the   state   court  2  In  St.  Louis  &  S.  F.  R.  R.  Co.  v. 

had  taken  the  other  alternative  pos-  Hadley,  168  Fed.  317  (1909). 

sible  by  assuming  that  a  similar  rate  Citing  Northern  Pacific  R.  R.  Co. 

would  be  adopted  throughout  the  v.  Keyes,  91  Fed.  47  (1899);  Chi- 

whole  system,  the  court  feeling  that  cago  M.  &  St.  P.  Ry.  Co.  v.  Smith, 

there  was  not  any  good  reason  why  110  Fed.  473  (1901);  In  re  Arkansas 

a  railway  system  should  be  divided  R.  R.  Rates,  163  Fed.  141  (1908); 

on  state  lines  at  all.    Steenerson  v.  Chicago  M.  &  St.   P.  Ry.  Co.  v. 

Gt.  Northern  Ry.  Co.,  69  Minn.  Tompkins,  176  U.  S.  167,  44  L.  ed. 

353,  72  N.  W.  713  (1897).  417,  20  Sup.  Ct.  336  (1900). 
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more  satisfactory  and  accurate  was  "the  difference  in  cost 
in  relation  to  the  revenue." 

§  1196.  Basis  of  the  distribution. 

Furthermore  in  the  very  latest  case  l  at  the  present  time 
this  view  is  elaborately  defended  by  Judge  Hook.  "From 
the  very  nature  of  the  case,  therefore,  some  rule  must  be 
adopted  for  charging  to  each  of  them  their  fair  and 
equitable  proportion  of  the  common  expense.  Of  necessity 
it  must  proceed  upon  average  conditions  commonly  known 
or  shown  to  exist,  and  it  argues  nothing  to  say  that  it 
does  not  fully  apply  to  this  or  that  exceptional  instance. 
A  general  rule  based  on  experienced  observation  is  fair, 
and  what  is  lost  by  its  application  in  one  place  is  doubt- 
less gained  in  another,  and  an  equitable  equilibrium  main- 
tained. Of  those  suggested  the  revenue  basis  appears  to 
be  much  more  uniform  in  its  adaptibility  and  much  less 
subject  to  substantial  objection.  It  has  been  frequently 
employed.  It  is  the  one  to  which  the  mind  naturally 
turns  in  every  problem  involving  the  charging  of  common 
expense  to  different  departments  of  a  business.  When  a 
general  or  common  expense  cannot  be  located  what  is 
more  obviously  reasonable  than  to  say  in  the  first  place 
the  different  branches  or  departments  shall  bear  it  accord- 
ing to  the  value  of  their  products  of  their  gross  earnings, 
and  then  make  due  allowance  for  exceptional  conditions 
if  any  are  perceived?  That  seems  at  the  start  to  satisfy 
the  mind  intent  on  equity.  It  is  a  working  basis  for  the 
distribution  of  all  expense  incident  to  railroad  business 
among  its  revenue  yielding  operations  of  every  character." 

1  Missouri  K.  &  T.  Ry.  Co.  v.  Sup.  Ct.  336,  44  L.  ed.  417  (1900); 

Love,  177  Fed.  493  (1900).  Northern  Pacific  v.  Keyes,  91  Fed. 

Citing  Smyth  v.  Ames,  169  U.  S.  47  (1899);  In  re  Arkansas  R.  R. 

466,  18  Sup.  Ct.  418,  42  L.  ed.  819  Rates,  163  Fed.  141  (1908);  St. 

(1898);  Chicago  M.  &  St.  P.  R.  Co.  Louis  &  S.  F.  R.  Co.  v.  Hadley, 

v.  Tompkins,  176  U.  S.  167,  20  168  Fed.  317  (1909). 
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With  due  deference  to  those  who  have  been  worried  in 
choosing  between  these  two  proportions,  each  of  which  it  is 
admitted  has  its  error,  the  writer  would  suggest  that  by 
a  compound  proportion,  utilizing  both  proportions,  the 
respective  errors  in  the  single  proportions  would  be  largely 
offset,  and  an  entirely  defensible  result  would  be  reached. 

§  1197.  Proportionate  share  of  different  classes. 

This  proposal  to  fix  rates  by  the  computation  of  the 
costs  is  not  mere  theory  but  is  followed  in  present  practice, 
as  may  be  seen  by  an  examination  of  the  elaborate  opinion 
of  the  Vice  Chancellor  in  the  recent  case  of  Tintern 
Manor  Water  Company  and  Long  Branch,1  where  the 
principal  issue  was  as  to  the  amount  which  Long  Branch 
should  pay  for  the  water  supplied  for  its  municipal  require- 
ments. His  computation  well  fortified  by  careful  reasoning 
from  point  to  point  was  somewhat  as  follows.  First,  he 
decided  by  exhaustive  examination  what  would  con- 
stitute in  the  particular  case  a  fair  return  to  the  proprietors 
of  the  waterworks  upon  their  reasonable  capitalization. 
To  this  figure,  he  added  what  the  expert  testimony  showed, 
would  be  the  fair  annual  cost  of  operation  and  mainte- 
nance— all  this  he  pointed  out  must  be  recouped  to  the 
company  from  its  total  receipts.  Then,  after  considera- 
tion, he  decided  how  much  of  this  amount  should  be  con- 
tributed by  the  private  consumers  and  how  much  by  the 
various  municipal  consumers.  And  finally  he  decided 
what  proportion  of  this  amount  should  be  paid  by  Long 
Branch  itself.  It  is  believed  that  in  intricate  cases  of  real 
importance  all  these  steps  are  necessary  to  determine  the 
reasonableness  of  a  particular  charge.  In  another  recent 
case 2  dealing  with  the  franchise  obligations  of  a  gas  com- 

1  Long    Branch    Commission    v.          2  Erie  v.  Erie  Gas  Light  &  C.  Co., 
Tintern  Manor  .Water  Co.,  70  N.  J.      78  Kan.  348,  97  Pac.  408  (1909). 
Eq.  71,  62  Atl.  474  (1905). 
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pany  which  was  supplying  gas  both  for  domestic  and 
commercial  purposes  within  and  without  the  city  the 
question  came  up  as  to  the  respective  costs  of  each  branch 
of  the  business,  and  the  consequent  profit  in  each.  Con- 
fronted by  this  problem  the  court  while  recognizing  its 
difficulty  did  not  despair.  It  may  be  difficult  to  distin- 
guish the  items,  the  court  admitted,  especially  as  expendi- 
tures of  the  company  had  not  been  classified  but  were 
entered  in  one  common  account,  including  the  cost  of  the 
establishment  and  the  operation  of  the  service,  and  this 
confusion  included  the  sales  within  and  without  the  city. 
But  this  difficulty  the  court  said  could  not  affect  the 
rights  involved  and  probably  would  not  be  found  to  be  as 
great  as  anticipated.  For  example,  in  making  the  esti- 
mates for  the  computation  of  profits  within  the  cities, 
simply  deduct  from  the  amount  of  sale  within  the  city  the 
amount  received  from  sales  to  manufacturers. 

§  1198.  Average  rate  per  unit  of  service. 

In  dealing  with  a  multiplicity  of  rates  for  particular 
services,  the  computations  described  in  this  topic  may  be 
carried  with  advantage  one  step  further,  to  the  determina- 
tion of  the  average  cost  per  unit  of  service,  which  may  be 
used  thereafter  as  a  standard  for  testing  the  charge  for  any 
particular  service.  Thus  of  any  given  gas  company  it- 
may  be  said  that  it  is  entitled  to  take  as  gross  receipts 
from  its  whole  business  a  certain  sum  determined  by 
adding  together  its  operating  expenses,  including  there- 
with all  proper  maintenance  charges,  and  its  fixed  charges, 
rather  a  fair  return  upon  a  reasonable  capitalization. 
Then  if  the  probable  sales,  judged  by  its  actual  sales, 
amount  to  approximately  certain  thousands  of  cubic  feet, 
its  proper  average  price  per  cubic  foot  may  be  found.  In 
testing  freight  rates,  the  most  difficult  problem  of  all, 
this  standard  is  the  ton-mile  cost.  If  the  sum  of  the  whole 
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amount  of  freight  carried  be  one  hundred  thousand  ton 
miles,  and  the  gross  revenue  required  from  freight  be  two 
thousand  dollars,  the  average  rate  of  freight  will  be  two 
cents  per  ton  mile.  If  there  were  no  other  factors  in  the 
problem,  therefore,  a  fair  proportionate  rate  would  be  the 
ton-mile  average  charge.1  Because,  however,  of  other 
factors,  which  cause  a  difference  between  commodities 
with  respect  to  the  fair  charge  for  carrying  them,  a  uni- 
form ton-mile  rate  applied  to  all  cases  would  not  result 
in  reasonable  rates.2 

§  1199.  Recognition  of  the  ton-mile  cost  basis. 

Although  generally  abhorrent  to  economists,  the  ton- 
mile  cost  basis  is  well  recognized  by  judges  to-day  as  the 
first  test  to  be  employed  in  determining  the  reasonableness 
of  particular  rates.  In  a  recent  case 3  in  the  United  States 
Supreme  Court,  where  the  issue  was  whether  a  certain  rate 
upon  phosphates  fixed  by  a  commission  was  fair  to  the 
railroad  affected,  Mr.  Justice  Brewer,  speaking  for  the  court 
said:  "And  here  we  face  this  situation:  The  order  of  the 
commission  was  not  operative  upon  all  local  rates  but  only 
fixed  the  rates  on  a  single  article,  to  wit,  phosphate.  There 
is  no  evidence  of  the  amount  of  phosphates  carried  locally; 
neither  is  it  shown  how  much  a  change  in  the  rate  of  carry- 
ing them  will  affect  the  income,  nor  how  much  the  rate 
fixed  by  railroads  for  carrying  phosphate  has  been  changed 
by  the  order  of  the  commission.  There  is  testimony 
tending  to  show  the  gross  income  from  all  local  freights 
and  the  value  of  the  railroad  property,  and  also  certain 

1  As  will  be  seen  in  Atlantic  C.  L.  term,  if  the  State  uses  such  a  basis 

Ry.  Co.  v.  Florida,  203  U.  S.  256,  51  in  regulation  it  is  not  oppressive. 

L.  ed.  174,  27  Sup.  Ct.  108  (1906),  Seaboard  Air  L.  Ry.  Co.  v.  Florida, 

discussed  in  the  next  paragraph,  re-  203  U.  S.  261,  51  L.  ed.  175,  27 

sort  is  often  had  to  the  ton-mile  Sup.  Ct.  109  (1908). 
cost  as  a  basis  for  regulation.  3  Atlantic  C.  L.  Ry.  Co.  v.  Florida, 

*Aa  the  Supreme  Court  of  the  203  U.  S.  256,  51  L.  ed.  174,  27 

United   States   held   at   the   same  Sup.  Ct.  108  (1906). 
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difficulties  in  the  way  of  transporting  phosphates  owing 
to  the  lack  of  facilities  at  the  terminals.  But  there  is 
nothing  from  which  we  can  determine  the  cost  of  such 
transportation.  We  are  aware  of  the  difficulty  which 
attends  proof  of  the  cost  of  transporting  a  single  article, 
and  in  order  to  determine  the  reasonableness  of  a  rate 
prescribed  it  may  be  sometimes  necessary  to  accept  as  a 
basis  the  average  rate  of  all  transportation  per  ton  per 
mile.  We  shall  not  attempt  to  indicate  to  what  extent  or 
in  what  cases  the  inquiry  must  be  special  and  limited.  It 
is  enough  for  the  present  to  hold  that  there  is  in  the  record 
nothing  from  which  a  reasonable  deduction  can  be  made 
as  to  the  cost  of  transportation,  the  amount  of  phosphates 
transported,  or  the  effect  which  the  rate  established  by 
the  commission  will  have  upon  the  income.  Under  these 
circumstances  it  is  impossible  to  hold  that  there  was 
error  in  the  conclusions  reached  by  the  Supreme  Court  of 
the  State  of  Florida,  and  its  judgment  is  affirmed."  l 

§  1200.  Ton-mile  cost  basis  not  oppressive. 

At  all  events  it  may  be  said  that  governmental  regula- 
tion based  upon  the  ton-mile  basis  is  not  oppressive.  This 
is  shown  sufficiently  in  another  case  2  involving  a  similar 
issue  decided  by  the  same  Justice  on  the  same  day. 
"With  reference  to  the  second  of  these  cases  the  order 
made  by  the  railroad  commission  is  said  by  the  plaintiff 
in  error  to  be  an  'irregular,  unjust  and  unreliable  method 
of  rate  fixing,'  and  this  upon  the  theory  that  the  order 
makes  the  rate  per  mile  the  same  for  any  distance,  whether 
one  mile  or  a  hundred  miles.  It  appears  the  16.43  per 
cent  of  all  the  local  freight  business  of  the  company  in 
Florida  comes  from  the  carrying  of  phosphates,  and  ref- 

1  See  also  Gulf  &  S.  F.  R.  R.  Co.  2  Seaboard  Air  Line  Ry.  Co.  v. 
v.  Railroad  Commission  (Tex.),  Florida,  203  U.  S.  261,  51  L.  ed. 
116  S.  W.  795  (1909).  175,  27  Sup.  Ct,  109  (1908). 
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erence  is  made  to  several  cases  in  which  the  courts  have 
noticed  the  fact  that  the  cost  of  moving  local  freight  is 
greater  than  that  of  moving  through  freight,  and  the 
reasons  for  the  difference.  But  evidently  counsel  mis- 
interprets the  order  of  the  railroad  commission.  It  does 
not  fix  the  rate  at  one  cent  per  ton  per  mile.  It  simply 
provided  that  it  shall  not  exceed  one  cent  per  ton  per  mile, 
prescribes  a  maximum  which  may  be  reduced  by  the  rail- 
road company,  and  if  distance  demands  a  reduction  the 
company  may  and  doubtless  will  make  it.  In  addition  it 
must  be  borne  in  mind  that  it  is  to  be  presumed  that  the 
railroad  commission  acted  with  full  knowledge  of  the 
situation;  that  phosphates  were  in  Florida  possibly  carried 
a  long  distance,  the  place  of  mining  being  far  from  the 
place  of  actual  use  or  preparation  for  use.  Further,  when 
we  turn  to  the  report  of  the  railroad  company  (which  of 
course  is  evidence  against  it)  we  find  that  the  company's 
average  freight  receipt  per  ton  per  mile  in  the  State  of 
Florida  was  8^5  mills;  so  that  the  rate  authorized  for 
phosphates  was  nearly  two  mills  per  ton  larger  than  such 
average.  Under  these  circumstances  it  is  impossible  to 
say  that  there  was  error  in  the  conclusions  of  the  Supreme 
Court  of  the  State,  and  its  judgments  are  affirmed."  l 

§  1201.  Authorities  permitting  disproportionate  rates. 

So  far  as  there  is  as  yet  actual  law  upon  this  problem  of 
the  revision  of  particular  rates  the  outcome  hangs  in  the 
balance  where  it  is  not  unlikely  it  will  long  remain.  It 
must  be  conceded  that  at  first  sight  the  weight  of  authority 
would  seem  to  be  against  one  who  is  claiming  that  the 
particular  rates  in  a  schedule  should  not  be  unreasonably 
disproportionate.  But  upon  examination  this  weight  of 
authority  will  be  found  only  for  a  limited  proposition. 

*But    see    Tucker    v.    Missouri      Pacific  R.  R.  Co.  (Kan.),  108  Pac. 

89  (1910). 
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It  is  true  that  by  what  is  still  the  weight  of  authority  the 
imposition  of  a  rate  by  legislation,  which  fixes  so  dis- 
proportionately low  a  rate  for  a  particular  service  as  to 
make  that  service  admittedly  unprofitable  will  neverthe- 
less not  be  held  to  be  unconstitutional,  if  from  its  total 
receipts  the  company  in  question  will  get  a  fair  return  on 
its  proper  capital  above  operating  expenses  and  reasonable 
charges.  The  Supreme  Court  of  the  United  States  still 
holds  to  the  doctrine  first  clearly  announced  in  Minneap- 
olis &  St.  Louis  Railroad  Company  v.  Minnesota  1  where 
Mr.  Justice  Brown  in  justifying  an  order  of  the  State 
commission  so  reducing  the  rate  on  coal  that  its  trans- 
portation would  be  at  a  loss  said:  " Notwithstanding  the 
evidence  of  the  defendant  that  if  the  rates  upon  all 
merchandise  were  fixed  at  the  amount  imposed  by  the 
commission  upon  coal  in  carload  lots,  the  road  would  not 
pay  its  operating  expenses,  it  may  well  be  that  the  existing 
rates  upon  other  merchandise,  which  are  not  disturbed  by 
the  commission,  may  be  sufficient  to  earn  a  large  profit  to 
the  company,  though  it  may  earn  little  or  nothing  upon 
coal  in  carload  lots."  2 


1 186  U.  S.  257,  46  L.  ed.  1151,  22 
Sup.  Ct.  901  (1902).  The  court  had 
already  committed  itself  to  this 
doctrine  in  St.  Louis  &  S.  F.  R.  R. 
Co.  v.  Gill,  156  U.  S.  649,  39  L.  ed. 
567,  15  Sup.  Ct.  484  (1895). 
2  See  further  to  the  same  effect: 
United  States. — Interstate  Con- 
solidated St.  Ry.  Co.  v.  Massachu- 
setts, 207  U.  S.  79,  52  L.  ed.  Ill,  28 
Sup.  Ct.  26  (1908);  Willcox  v.  Con- 
solidated Gas  Co.,  212  U.  S.  19,  53 
L.  ed.  382,  29  Sup.  Ct.  192  (1909); 
Southern  R.  R.  Co.  v.  McNeill.  155 
Fed.  756  (1907);  Central  of  Ga.  Ry. 
Co.  v.  McLendon,  157  Fed.  974 
(1907);  In  re  Arkansas  R.  R.  Rates, 


168  Fed.  720  (1908).  But  see  Lake 
Shore  &  M.  S.  Ry.  Co.  v.  Smith,  173 
U.  S.  684,  43  L.  ed.  858,  19  Sup.  Ct. 
565  (1899). 

Arkansas. — Missouri  Pacific  R. 
R.  Co.  v.  Smith,  60  Ark.  221,  29 
S.  W.  752  (1895). 

Minnesota. — State  v.  Minneapolis 
&  St.  L.  Ry.  Co.,  80  Minn.  191,  83 
N.  W.  60  (1900). 

Florida. — Pensacola  &  A.  R.  R. 
Co.  v.  Florida,  25  Fla.  310,  5  So. 
833  (1889). 

Georgia. — Southern  Ry.  Co.  v. 
Atlanta  Stove  Works,  128  Ga.  207, 
57  S.  E.  429  (1907). 

North  Dakota. — State  ex  rel.  r. 
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§  1202.  Authorities  opposed  to  disproportion. 

It  should  be  noted,  however,  that  there  has  been  vigorous 
protest  of  late  years  against  this  proposition,  even  as  it  has 
been  limited.  In  this  connection  the  recent  case  of  the 
Pennsylvania  Railroad  Company  v.  Philadelphia  County  1 
deserves  full  consideration  as  the  latest  expression  of  the 
modern  tendency  to  look  into  the  different  departments 
of  the  business  in  their  relation  to  one  another.  In  that 
case  there  was  bill  in  equity  to  restrain  the  enforcement 
of  the  Pennsylvania  statute  imposing  a  two  cent  pas- 
senger rate.  It  was  urged  in  defense  of  the  legislation  that, 
although  it  might  leave  no  profit  to  the  railroad  in  ques- 
tion upon  its  passenger  traffic,  the  gross  receipts  of  that 
railroad  would,  notwithstanding  this,  be  sufficient  to  pay 
a  fair  profit  upon  its  whole  capital.  But  the  Pennsylvania 
Supreme  Court  held  the  legislation  unconstitutional  upon 
this  showing,  Chief  Justice  Mitchell  saying:  "True  busi- 
ness principles  require  that  the  passenger  and  freight 
traffic  not  only  may,  but  should  be  separately  considered. 
The  intelligent  business  of  the  world  is  done  in  that  way. 
Every  merchant  and  manufacturer  examines  and  ascer- 
tains the  unprofitable  branches  of  his  business  with  a  view 
to  reducing  or  cutting  them  off  entirely,  and  there  is  no 
reason  why  a  railroad  or  other  corporation  should  not  be 
permitted  to  do  the  same  thing  as  long  as  its  substantial 
corporate  duties  under  its  franchise  are  performed.  While 
the  public  has  certain  rights  which  in  the  case  of  conflict 
must  prevail,  yet  it  must  not  be  forgotten  that  even  so- 
called  public  service  corporations  are  private  property 
organized  and  conducted  for  private  corporate  profit. 
And  unless  necessary  for  the  fulfillment  of  their  corporate 
duties  they  should  not  be  required  to  do  any  part  of  their 

Northern  Pacific  Ry.  Co.  (N.  D.),          l  220  Pa.  St.  100,  68  Atl.  676,  15 
120  N.  W.  869,  25  L.  R.  A.  (N.  S.)      L.  R.  A.  (N.  S.)  108  (1908). 
1001  (1909). 
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business  in  an  unbusinesslike  way  with  a  resulting  loss. 
If  part  is  unprofitable  it  is  neither  good  business  nor 
justice  to  make  it  more  so  because  the  loss  can  be  offset  by 
profit  on  the  rest.  To  concede  that  principle  would,  as  the 
court  below  indicated,  permit  the  legislature  to  compel 
the  carriage  of  passengers  practically  for  nothing  though 
the  inexorable  result  would  be  that  freight  must  pay 
inequitable  rates  that  passenger  travel  may  be  cheap."  1 

Topic  B.  Factors  Modifying  Average  Cost 

§  1203.  Cost  of  service  insufficient  in  itself. 

To  be  entirely  fair  the  cost  of  service  is  not  always  the 
decisive  factor  in  determining  a  railroad  rate,  even  if  it 
could  in  all  cases  be  fairly  approximated.  The  ton-mile 
average  cost  in  railroad  transportation  will  always  be 
found  to  be  much  modified  by  other  factors  in  actual 
application.  For,  in  the  first  place,  it  must  always  be 
impossible  to  arrive  at  the  exact  cost  of  a  particular  car- 
riage. No  goods,  as  a  practical  matter,  are  carried  by 
themselves  under  such  circumstances  that  an  exact  com- 
putation can  be  made  of  the  cost  of  carriage.  In  the 
second  place,  even  if  such  a  computation  were  possible 
it  would  not  necessarily  be  fair  to  make  a  shipper  pay 
the  exact  cost  of  carriage  of  each  shipment.  To  do  so 
would  make  the  freight  vary  according  to  the  circum- 
stances of  each  journey;  no  man  could  know  what  he 
must  pay  for  any  particular  shipment,  and  for  similar 
carriages  of  the  same  article  two  shippers  would  pay  very 
different  charges.  Practical  convenience  requires  that 
the  charge  shall  be  uniform  for  a  certain  article  carried 
over  a  certain  route,  although  the  exact  cost  of  carriage 

1  See  further  to  the  same  effec*:  West  Virginia. — Coal  &  Coke  Ry. 

Texas.— Gulf  C.  &  S.  F.  R.  R.  Co.  v.  Conley  (W.  Va.),  67  S.  E. 

Co.  v.  Railroad  Commission  (Tex.),  613  (1910). 
116  S.  W.  795  (1909). 
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may  at  one  time  be  very  much  greater  than  at  another. 
The  exact  cost  of  carriage,  therefore,  or  such  approxima- 
tion to  it  as  may  be  possible,  can  never  be  used  as  the 
sole  factor  in  a  particular  rate.  But  while  the  cost  of 
carriage  cannot  be  used  by  itself  to  determine  a  partic- 
ular rate,  neither  should  it  ever  be  neglected.  Consid- 
ered along  with  other  factors,  it  must  have  a  strong  in- 
fluence in  raising  or  lowering  the  particular  rate. 

§  1204.  Current  theories  as  to  relative  rates. 

All  the  principles  governing  the  fixing  of  rates  which 
have  ever  been  suggested  may  be  seen  in  brief  compass  in 
a  still  recent  opinion  of  Judge  Bethea:  l  "There  are  a  great 
many  factors  and  circumstances  to  be  considered  in  fix- 
ing a  rate.2  Among  other  things:  (1)  The  value  of  the 
service  to  the  shipper,  including  the  value  of  the  goods 
and  the  profit  he  could  make  out  of  them  by  shipment. 
This  is  considered  an  ideal  method,  when  not  interfered 
with  by  competition  or  other  factors.  It  includes  the 
theory  so  strenuously  contended  for  by  petitioners,  the 
commission,  and  its  attorneys,  of  making  the  finished 
product  carry  a  higher  rate  than  the  raw  material.  This 
method  is  considered  practical,  and  is  based  on  an  idea 
similar  to  taxation.3  (2)  The  cost  of  service  to  the  car- 
rier would  be  an  ideal  theory,  but  is  not  practical.  Such 
cost  can  be  reached  approximately,  but  not  accurately 
enough  to  make  this  factor  controlling.  It  is  worthy  of 
consideration,  however.4  (3)  Weight,  bulk,  and  convon- 

1  Interstate  Commerce  Commis-  *  Citing  Western  Union  Tel.  Co. 
sion  v.  Chicago  Gt.  Western  R.  R.  v.  Call  Publishing  Co.,  181  U.  S. 
Co.,  141  Fed.  1003  (1905).  92,  21  Sup.  Ct.  561,  45  L.  ed.  765; 

2  Citing  Noyes,  Am.  R.  R.  Rates,  Interstate   Commerce   Commission 
61,  85-109.  v.   Detroit,  Grand   Haven  &    Mil- 

5  Citing     Interstate     Commerce      waukee  R.  R.  Co.,  167  U.  S.  633,  17 
Commission  v.   B.  &  O.  Ry.  Co.      Sup.  Ct.  986,  42  L.  ed.  306,  etc. 
(C.  C.),  43  Fed.  37. 
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ience  of  transportation.  (4)  The  amount  of  the  product 
or  the  commodity  in  the  hands  of  a  few  persons  to  ship 
or  compete  for,  recognizing  the  principle  of  selling  cheaper 
at  wholesale  than  at  retail.1  (5)  General  public  good,  in- 
cluding good  to  the  shipper,  the  railroad  company  and 
the  different  localities.2  (6)  Competition,  which  the  au- 
thorities, as  well  as  the  experts,  in  their  testimony  in  these 
cases,  recognize  as  a  very  important  factor.3  None  of  the 
above  factors  alone  are  considered  necessarily  controlling 
by  the  authorities.  Neither  are  they  all  controlling  as  a 
matter  of  law.  It  is  a  question  of  fact  to  be  decided  by  the 
proper  tribunal  in  each  case  as  to  what  is  controlling."  4 

§  1206.  Amount  of  service  asked  as  a  factor. 

As  the  amount  of  service  asked  at  a  particular  tune  in- 
creases, the  cost  thereof  tends  in  normal  cases  to  fall  be- 
low the  average.  This  is  a  familiar  rule  in  the  transpor- 
tation of  freight  by  railroads ;  and  it  has  become  axiomatic 
that  while  the  aggregate  charge  is  continually  increasing 
the  further  the  freight  is  carried,  yet  the  rate  per  ton  per 
mile  is  constantly  growing  less  all  the  time.  In  conse- 
quence of  the  existence  of  this  rule  the  increase  of  the 
aggregate  charge  continues  to  be  less  in  proportion  every 
hundred  miles  after  the  first,  arising  out  of  the  char- 
acter and  nature  of  the  service  performed  and  the  cost 

1  Citing     Interstate     Commerce  Ry.  Co.,  168  U.  S.  144,  18  Sup.  Ct. 
Commission  v.  B.  &  O.  Ry.  Co.,  45,  42  L.  ed.  414;  East  Tennessee, 
145  U.  S.  263,  12  Sup.  Ct.  844,  36  Virginia  &  Georgia  Railway  Co.  v. 
L.  ed.  699.  Interstate  Commerce  Commission, 

2  Citing      Interstate     Commerce  181  U.  S.  1,  21  Sup.  Ct.  516,  45  L. 
Commission  v.  B.  &  O.  Ry.  Co.,  ed.  719;  Texas  &  Pac.  Ry.  Co.  v. 
145  U.  S.  263,  12  Sup.  Ct.  844,  36  Interstate  Commerce  Commission, 
L.  ed.  699.  162  U.  S.  197,  16  Sup.  Ct.  666,  40 

3  Citing    Phipps    v.    London    &  L.   ed.   940;   Interstate   Commerce 
Northwestern  Ry.  Co.,  2  Q.  B.  D.  Commission  v.  Louisville  &  Nash- 
229  (1892).  ville  R.  R.  Co.,  190  U.  S.  273,  23 

4  Citing     Interstate     Commerce  Sup.  Ct.  687,  47  L.  ed.  1047,  etc. 
Commission  v.   Alabama  Midland 
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of  service;  and  thus  it  is  that  staple  commodities  and  mer- 
chandise are  enabled  to  bear  the  charges  of  transporta- 
tion from  and  to  the  most  distant  portions  of  the  coun- 
try. The  reason  for  this  rule  is  that  the  cost  of  railway 
transportation  is  made  up  of  the  expense  of  the  two  ter- 
minals and  the  intermediate  haul,  and  the  terminal  ex- 
penses are  the  same  whether  the  haul  be  long  or  short. 
A  few  miles,  or  even  a  considerable  number  of  miles,  of 
additional  haul  may  in  some  instances  of  long  distance 
transportation  be  practically  of  very  little  importance, 
and  the  aggregate  rate  therefore  may  be  very  little  af- 
fected by  the  additional  mileage. 

§  1206.  Local  business  peculiarly  expensive. 

Sometimes  the  cost  of  a  particular  service  is  peculiarly 
expensive.  Thus  local  shipments  are  more  expensive  to 
handle  in  proportion  to  the  mileage  than  long  distance 
shipments,  and  a  greater  proportionate  charge  is  there- 
fore justified.  "The  operating  expenses  of  a  railroad 
consist  of  two  principal  items:  (1)  cost  of  maintenance 
of  plant;  (2)  cost  of  conducting  transportation.  The 
former  item  is  constant,  and  can  justly  be  divided  between 
the  different  kinds  of  traffic  in  proportion  to  their  volume. 
As  to  the  second  item,  however,  such  a  division  cannot 
properly  be  made;  for  it  is  agreed,  by  all  who  have  had 
occasion  to  consider  the  subject,  railroad  commissioners 
as  well  as  railroad  officials,  that  the  cost  of  conducting 
transportation  is,  relative  to  income,  much  higher  for 
local  business  than  for  the  general  business  of  a  road. 
The  causes  of  this  added  cost  are  chiefly  three:  (1)  the 
shortness  of  the  haul ;  (2)  the  lightness  of  the  train  loads ; 
(3)  expense  of  billing  and  handling  the  traffic."  1  But  be- 

1  Northern    Pacific    Ry.    Co.    v.      Tompkins,  176  U.  S.  167,  44  L.  ed. 
Keyes,  91  Fed.  47  (1898).    See  also      417,  20  Sup.  Ct.  336  (1900). 
Chicago,  M.  &  St.  P.  Ry.  Co.  v. 

[  1068  ] 


DETERMINATION   OF   PARTICULAR   RATES    [  §  1207 

cause  a  greater  charge  may  be  made  on  local  than  on 
through  business,  it  by  no  means  follows  that  all  the 
charge  of  maintaining  a  station  can  be  laid  upon  the  bus- 
iness done  at  that  station.  If,  for  instance,  a  small 
amount  of  business  is  done  at  a  station  the  rates  cannot 
be  made  much  greater  at  that  station  than  at  a  neighbor- 
ing way  station,  where  three  or  four  times  as  much  bus- 
iness is  done.  Some  particular  losses  are  inseparable  from 
the  conduct  of  a  general  public  service.1 

§  1207.  Special  conditions  affecting  cost. 

There  may  be  special  circumstances  connected  with  a 
particular  transaction  which  increase  or  decrease  the  cost 
of  service;  and  the  effect  of  such  circumstances  on  the 
rate  must  be  considered.  For  instance,  the  expense  of 
constructing  a  mountain  branch  may  be  very  much 
greater  than  that  of  building  the  main  line;  or  the  pop- 
ulation served  by  the  company  may  in  places  be  so  sparse 
as  to  make  the  cost  of  operation  very  great  in  proportion 
to  the  service  demanded.  All  these  circumstances  may 
properly  affect  the  rate  charged  in  those  portions  of  the 
territory  served  by  the  company;  yet  it  appears  unjust 
to  place  the  whole  burden  upon  such  territory,  thus  ac- 
centuate its  poverty,  and  place  another  handicap  upon 
it  in  the  effort  to  become  prosperous.  Not  all  the  extra 
cost  of  service  should  be  placed  upon  the  particular  cus- 
tomers. Thus  many  things  besides  the  mere  mileage  run 
must  be  considered  in  fixing  the  rates.  A  uniform  mileage 
rate  imposed  upon  all  railroads  would  be  in  reality  un- 
equal and  unjust.  As  Mr.  Justice  Morse  said  in  Well- 
man  v.  Chicago  &  Grand  Trunk  Railway: 2  "If  no  clas- 

1  In  Missouri,  K.  &  T.  Ry.  Co.  v.  St.  Louis  &  S.  F.  Ry.  Co.  v.  Had- 

Love,  177  Fed.  493  (1910),  the  court  ley,  168  Fed.  317  (1908). 

considered  elaborately  the  greater  *83   Mich.   592,   47   N.   W.  489 

cost  of  local  business  in  comparison  (1890). 
with   through  business.     See  also 
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sification  can  be  made,  and  the  maximum  rate  must  be 
fixed  the  same  for  all,  then  the  law  is  admitted  to  operate 
unequally  and  unjustly,  because  some  companies  are  to 
less  expense  than  others  in  the  same  length  of  road  by 
reason  of  the  nature  of  the  country  through  which  they 
run;  some  have  costly  terminal  facilities,  and  some  have 
not;  some  owe  large  amounts,  and  some  do  not;  and  some 
do  a  large  amount  of  business,  and  some  do  not." 

§  1208.  Circumstances  of  particular  service. 

The  point  that  the  cost  of  service  may  be  different  for 
different  parts  of  the  same  system  was  insisted  upon  in 
Interstate  Commerce  Commission  v.  Lehigh  Valley  Rail- 
road Company.1  It  appeared  in  that  case  that  the  Inter- 
state Commerce  Commission,  upon  complaint  of  a  ship- 
per, had  adjudged  a  certain  rate  upon  coal  unreasonable. 
The  Commission  based  its  finding  upon  its  deductions 
from  the  annual  report  of  the  defendant  company  that 
the  average  cost  of  carrying  a  ton  of  coal  from  the  Lehigh 
anthracite  regions  to  Perth  Amboy  was  85  cents.  Judge 
Acheson  held  that  this  was  an  inadequate  basis  to  jus- 
tify the  finding  that  the  particular  rate  in  question  was 
unreasonable;  he  said:  "Having  adopted  an  estimated 
average  rate  of  revenue,  namely,  $1.495  from  each  ton 
of  coal  carried  over  the  149  miles  from  the  Lehigh  and 
Mahanoy  regions  to  Perth  Amboy,  the  Commission  as- 
sumed that  the  expenses  of  the  transportation  of  coal 
over  this  particular  branch  of  the  defendant's  railroad 
system  was  necessarily  only  the  average  cost  of  the  car- 
riage of  all  coal  upon  the  defendant's  entire  system.  The 
assumption  which  thus  underlies  the  Commission's  esti- 
mate is  unwarrantable.  Merely  because  the  cost  of  car- 
riage of  all  coal  upon  the  defendant's  entire  railroad 
system  from  all  points  of  shipment  to  all  destinations  was 

'74  Fed.  784  (1897). 
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56  per  cent  of  the  gross  receipts  from  all  coal  is  no  reason 
for  concluding  that  upon  a  particular  line  or  part  of  the 
system  the  cost  of  carriage  bears  the  same  ratio  to  the 
coal  receipts  from  that  particular  line  or  part." 

§  1209.  Proportionate  rates  always  legal. 

Upon  the  other  proposition  there  is  no  conflict  of  au- 
thority whatever.  The  rate  maker  may  always  with  the 
approbation  of  the  law  work  out  a  schedule  of  rates  in 
which  the  respective  rates  are  based  upon  their  propor- 
tional cost  of  the  whole  service  rendered.  Not  only 
would  all  courts  undoubtedly  agree  that  legislation  for- 
bidding disportionality  in  rates  is  constitutional,1  but 
also  it  is  doubtless  law  that  a  public  service  company  may 
so  arrange  its  schedule  as  to  make  each  rate  yield  a  reason- 
able profit  for  each  service  above  the  fair  cost,  without 
any  question  as  to  the  legality  of  such  a  course.2  It  is, 
therefore,  well  within  limits  to  say  in  summarizing  what 
has  gone  before,  that  although  the  rate  making  party  is 
as  yet  by  the  weight  of  authority  not  held  to  act  illegally 
in  imposing  a  schedule  where  the  particular  rates  are  out 
of  proportion,3  it  is  unanimously  agreed  that  if  the  policy 
of  proportional  distribution  of  the  real  costs  is  adopted 
by  the  rate  making  body,  no  objection  can  be  made  on  any 
grounds  whatsoever.4 

§  1210.  Full  extent  of  the  doctrine. 

The  suggestion  is  sometimes  made  that  a  distinction  is 
to  be  drawn  between  keeping  the  different  classes  of 

1  Seaboard  Air  Line  Ry.  Co.  v.  3  Willcox  et  al.  v.  Consolidated 
Florida,  203  U.  S.  261,  51  L.  ed.  Gas  Co.,  212  U.  S.  19,  53  L.  ed.  382, 
175,  27  Sup.  Ct.  109  (1906),  and  29  Sup.  Ct.  192  (1909),  and  cases 
cases  cited.  cited. 

2  Pennsylvania    R.    R.    Co.    v.  *  Interstate    Comm.    Comm.    v. 
Philadelphia  County,  220  Pa.  St.  Western  A.  R.  R.  Co.,  88  Fed.  186 
100,  68  Atl.  676,  15  L.  R.  A.  (N.  S.)  (1898),  and  cases  cited. 

108  (1908),  and  cases  cited. 
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charges  proportionate  and  making  the  different  items 
proportionate.  Except  for  the  inherent  difficulties  of 
pursuing  the  inquiry  further  the  writer  perceives  no  dif- 
ference in  principle  between  the  two;  and  he  has  no  rea- 
son to  believe  that  the  distinction  has  foundation  in  law. 
It  is  true  that  by  the  weight  of  authority  a  rate  on  coal 1  or 
oil,2  may  be  made  disproportionately  small;  provided  the 
total  receipts  of  the  railroad  are  sufficient.  But  it  is  also 
true  that  if  the  rate  on  phosphates  3  or  lumber  4  is  kept 
in  proportion  to  other  rates  no  one  can  complain  that  the 
rates  are  illegally  made.  This  policy  is  altogether  in  ac- 
cordance with  the  tendency  of  the  modern  law  of  public 
service  against  all  discriminatory  practices.  Indeed  any 
method  of  fixing  rates  which  results  hi  disproportionate 
treatment  to  different  customers  asking  somewhat  dif- 
ferent services  would  seem  to  be  against  that  fundamen- 
tal principle  of  equality  which  of  late  years  has  been  held 
to  be  violated  by  discriminatory  treatment  of  different 
patrons  asking  substantially  similar  services. 

Topic  C.  Value  of  Service  as  the  Basis 

§  1211.  What  the  traffic  will  bear. 

It  is  sometimes  suggested  that  the  value  of  the  service 
to  the  customer  is  "what  the  traffic  will  bear,"  that  is, 
what  he  will  be  willing  to  pay  rather  than  go  without 
service.  This  Mr.  Judge  Bethea  ventured  to  call  the 
"ideal  method."  5  In  one  sense  the  service  is  worth  what 
one  will  pay  for  it;  and  this  is  the  rule  which  usually  ap- 

1  See  Minneapolis  &  St.  Louis  Ry.  Florida,  203  U.  S.  261,  51  L.  ed. 

Co.  v.  Minnesota,  186  U.  S.  257,  175,  27  Sup.  Ct.  109  (1908). 

46  L.  ed.   1151,  22   Sup.  Ct.  901  4  Gulf  C.  &  S.  F.  R.  R.  Co.  v. 

(1902).  Railroad  Commission    (Tex.),   116 

J  See    Tucker    v.    Missouri    Pa-  S.  W.  795  (1909). 

cine  Ry.  Co.  (Kan.),  108  Pac.  89  5  In  Interstate  Com.  Comm.  v. 

(1910).  Chicago  G.  W.  R.  R.  Co.,  141  Fed. 

1  Seaboard  Air  Line  Ry.  Co.  v.  1003  (1905). 

[  1072  ] 


DETERMINATION   OF   PARTICULAR   RATES     [  §  1212 

peals  to  the  company  as  fair.  This  consideration,  it  may 
be,  has  some  place  in  the  philosophy  of  rate  making;  al- 
though it  is  submitted  that  it  is  a  dangerous  principle 
which  may  often  operate  to  the  disadvantage  of  the  pub- 
lic, unless  it  is  much  limited.  But  so  necessary  is  some  such 
principle  felt  to  be  by  the  managers  of  a  company  that 
it  will  always  be  employed  in  rate  making.  And  this  is 
one  of  the  prime  causes  for  the  necessity  of  governmental 
revision  for  the  protection  of  the  public,  of  the  rates  es- 
tablished by  the  corporation.  "This  domination"  by  the 
corporations  Judge  Speer  says  prophetically  the  American 
people  will  "never  tolerate."  l  The  real  truth  of  this 
matter  seems  to  be  that  charging  what  will  produce  the 
largest  profits  is  fundamental  in  private  business,  but 
often  wholly  opposed  to  public  duty. 

§  1212.  Necessity  of  legal  limitation. 

It  is  urged  sometimes  that  this  principle  of  charging 
what  the  traffic  will  bear  contains  it  own  safeguards;  for 
if  more  is  charged  than  the  value  of  the  service  to  the 
customer  business  will  cease,  and  the  managers,  realiz- 
ing this,  as  they  are  in  close  touch  with  the  situation  will 
never  intentionally  or  permanently  charge  more  than  the 
service  is  worth.  The  answer  to  this  seems  to  be  that 
many  customers  will  pay  for  service  more  than  its  true 
value  if  that  is  necessary  in  order  to  get  service.2  They 
will  shift  this  undue  burden  upon  the  ultimate  consumer 
if  they  can,  and  if  not,  they  will  be  obliged  to  shoulder  it 
themselves.  From  a  legal  point  of  view  it  is  a  conclusive 
answer  to  the  economic  argument  that  people  will  con- 
tinue to  pay  for  service  at  unfair  rates.  Indeed,  any  con- 
siderable concession  to  the  principle  of  charging  what  the 

1  In  Tift  v.  Southern  R.  R.  Co.,  Maine  Water  Co.,  99  Me.  371,  59 
138  Fed.  753  (1905).  Atl.  537  (1904). 

'See  Brunswick  &  T.  W.  D.  v. 

68  [  1073  ] 


§  1213  J         PUBLIC  SERVICE  CORPORATIONS 

traffic  will  bear  is  dangerous.  The  public  service  com- 
pany is  acting  primarily  for  the  benefit,  not  for  the  ex- 
ploitation of  the  public.  To  allow  a  carrier,  for  instance, 
to  charge  what  the  traffic  will  bear  is  to  foster  a  contin- 
ual increase  of  railroad  rates,  at  least  when  prices  are 
rising.1 

§  1213.  Worth  of  the  service  to  the  individuals  taken  as 
a  whole. 

An  excellent  distinction  is  made  in  a  recent  case 2  as  to 
the  methods  of  arriving  at  the  value  of  the  service  to  the 
person  served  by  a  public  service  company.  It  is  pointed 
out  that  what  is  sought  is  the  worth  to  the  individuals 
served,  taken  as  a  whole,  of  such  service  as  they  are  re- 
ceiving from  a  company,  such  as  that  which  is  serving 
them.  This  shows  the  true  test  of  the  value  of  the  service 
to  the  person  served  to  be  far  from  what  the  person  in 
question  will  pay  rather  than  to  go  without  service.  As 
this  is  a  matter  not  often  discussed  with  discrimination 
a  considerable  quotation  is  necessary.  Mr.  Justice  Savage 
said:  "When  the  worth  of  the  water  to  a  consumer  is  es- 
timated, we  are  not  limited  to  the  value  of  water  itself, 
for  it  is  an  absolute  necessity.  Its  value  has  no  limit. 
Water,  speaking  abstractly,  is  priceless;  it  is  inestimable. 
To  sustain  life  it  must  be  had  at  any  price.  And  in  this 
respect  a  public  water  service  differs  from  all  other  kinds 
of  public  service.  In  estimating  what  it  is  reasonable  to 
charge  for  a  water  service — that  is,  not  exceeding  its 
worth  to  the  consumers — water  is  to  be  regarded  as  a 
product,  and  the  cost  at  which  it  can  be  produced  or  dis- 
tributed is  an  important  element  of  its  worth.  It  is  not 
the  only  element,  however.  The  individuals  of  a  com- 

1  See  Tift  v.  Southern  Ry.,  138      Maine  Water  Co.,  99  Me.  371,  59 
Fed.  753  (1905).  Atl.  537  (1904). 

2  Brunswick  &  T.   W.   Diet.   v, 
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munity  may  with  reason  prefer  to  pay  rates  which  yield 
a  return  to  the  money  of  other  people  higher  than  the 
event  shows  they  could  serve  themselves  for,  rather  than 
make  the  venture  themselves  and  risk  then*  own  money 
to  lose  in  an  uncertain  enterprise.  It  was  said  by  us  in 
the  Waterville  case  1  that  the  investor  is  entitled  to  some- 
thing for  the  risk  he  takes,  and  it  is  not  unreasonable  for 
the  customer  to  be  charged  with  something  on  that  ac- 
count. That  is  one  of  the  things  which  make  up  the 
worth  of  the  water  to  the  customer.  The  same  element 
enters  always  into  the  relations  between  producer  and 
consumer.  But  such  a  consideration  as  this  last  one 
must  always  be  treated  with  caution.  The  company  is 
only  entitled  to  fair  returns,  in  any  event,  and  "fair"  to 
the  customer  as  to  itself.  In  the  aspect  now  being  con- 
sidered, the  worth  of  a  water  service  to  its  customers  does 
not  mean  what  it  would  cost  some  one  individual  or 
some  few  individuals  to  supply  themselves,  for  one  may 
be  blessed  with  a  spring,  and  another  may  have  a  good 
well.  It  means  the  worth  to  the  individuals  in  a  com- 
munity taken  as  a  whole.  It  is  the  worth  to  the  customers 
as  individuals,  but  as  individuals  making  up  a  community 
of  watertakers." 

§  1214.  Cost  of  obtaining  a  substitute  for  the  service. 

In  at  least  one  case  the  suggestion  was  made  that  the 
cost  to  the  consumer  of  obtaining  the  service  for  himself 
was  the  true  criterion.  In  Grand  Haven  v.  Grand  Ha- 
ven Waterworks,2  the  court  was  obliged  to  determine  the 
proper  amount  to  be  allowed  by  the  city  for  water  fur- 
nished by  the  defendant  company.  The  court  held  that 
in  the  absence  of  definite  evidence  of  the  value  of  the 

1  Kennebec  Water  Dist.  v.  Water-          2 119  Mich.  652,  78  N.  W.  890 
ville,  97  Me.  185,  54  Atl.  6,  60  L.      (1899). 
R.  A.  856  (1902). 
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services,  the  company  should  be  allowed  what  the  city 
had  been  saved  by  the  water  furnished,  which  was  found 
to  be  eight  per  cent  upon  the  amount  necessary  to  build 
a  plant  which  would  furnish  the  water.  The  course  of 
the  court  in  this  case  is  certainly  open  to  criticism.  The 
rule  adopted  gives  to  the  company  all  the  profit  on  the 
transaction,  leaving  the  consumer  no  better  off  than  if 
he  had  supplied  the  water  for  himself.  Yet  there  was 
presumably  a  considerable  profit  in  the  transaction;  at 
least,  such  would  ordinarily  be  the  case.  A  fair  share  of 
this  profit  ought  to  be  extended  to  the  consumer.  In  the 
ordinary  case,  such  a  rule  would  be  prohibitive.  A 
farmer,  a  thousand  miles  from  market,  could  not  afford 
to  pay  as  freight  on  his  grain  what  it  would  cost  him  to 
build  a  railroad  or  to  cart  his  crops  to  market;  nor  could 
a  person  who  desires  to  cross  a  river  pay  a  bridge  com- 
pany by  way  of  toll  what  it  would  cost  him  to  get  across 
on  his  own  account.  Such  a  basis  of  compensation  is 
certainly  unreasonable  to  the  customer.1 

§  1215.  External  standards  of  value. 

While  not  the  legal  measure  of  proper  charge,  the  cur- 
rent rates  for  other  transportation  within  the  same  terri- 
tory by  the  company  in  question  or  by  other  companies 
performing  similar  services,  is  evidence  which  will  furnish 
a  test  for  the  value  of  the  particular  services  in  question. 
This  was  one  of  the  strongest  arguments  brought  forward 
in  the  "Naval  Stores  Case,"  2  to  show  that  the  Savannah 
rates  were  themselves  unreasonable.  This  comparison 
cannot  be  made  as  the  cases  hold  without  considering 
dissimilar  conditions;  and  conditions  may  be  so  dis- 

1  Canada  Southern  Ry.  Co.  v.  In-  Fed.  613  (1902).    Compare  South- 
ternational    Bridge   Co.,    L.    R.    8  ern  Pacific  Co.  v.  Interstate  Com- 
App.  Cas.  723  (1883).  merce  Commission,    177  Fed.   963 

2  Interstate  Commerce  Commis-  (1910). 
sion  v.  Louisville  &  N.  Ry.  Co.,  118 
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similar  that  no  comparison  would  be  proper.  Thus  in  a 
recent  Illinois  case, l  involving  the  reasonableness  of  switch- 
ing rates,  the  court,  in  holding  that  it  was  error  to  deny 
the  company  the  right  to  prove  the  usual  and  customary 
charges  during  the  time  in  question  for  like  services  in 
other  cities  and  places  in  the  State,  said  that  while  charges 
which  are  usual  and  customary  are  not  necessarily  fair 
and  reasonable,  and  a  charge  which  is  fair  and  reasonable 
in  one  place  is  not  necessarily  fair  and  reasonable  in  an- 
other, yet  proof  of  what  is  usual  and  customary  under 
substantially  like  conditions  in  many  places  in  the  State 
tends  more  or  less  to  prove  what  is  fair  and  reasonable  in 
any  particular  place  in  the  State. 

§  1216.  Rates  reasonable  per  se. 

In  arriving  at  the  real  value  of  anything  its  current 
price  is  good  evidence.  To  a  certain  extent  there  are 
external  standards  as  to  what  constitutes  a  fair  rate  in 
that  community  for  a  given  service,  so  that  it  might  often 
be  possible  to  say  of  a  particular  rate  demanded  by  a 
particular  public  service  company  that  it  was  reasonable 
or  unreasonable  in  itself.2  Where  there  are  such  standards 
the  rate  which  the  company  has  established  to  meet  its 
own  policies  or  necessities  must  yield  something.3  But 

1  Chicago,  P.  &  St.  L.  R.  R.  Co.      Rep.  944,  8  L.  R.  A.  (N.  S.)  529 
v.  People,  136  111.  App.  2  (1909).      (1906). 

But  proof  as  to  charges  in  different  3  A  telephone  company  has  been 
communities  is  not  admissible.  held  not  entitled  to  charge  a  tele- 
Hooper  v.  Chicago,  M.  &  St.  P.  Ry.  graph  company  a  greater  rate  for 
Co.,  91  Iowa,  639,  60  N.  W.  487  service  than  it  charged  other  busi- 
(1894).  ness  houses  for  similar  service,  be- 

2  Thus  it  has  often  been  remarked  cause  the  telegraph   company  de- 
in  the  water  cases  that  the  particu-  rived  a  greater  profit  from  the  use  of 
lar  rate  charged  is  obviously  reason-  its  telephone  in  its  telegraph  busi- 
able  in  itself.     City  of  Madison  v.  ness.     Postal  Cable-Telegraph  Co. 
Madison  Gas  &  El.  Co.,  129  Wis/.  v.  Cumberland  Telephone  &  Tele- 
249,  108  N.  W.  65,    116  Am.  St.  graph  Co.,  177  Fed.  726  (1910). 
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does  it  follow  that  if  the  rates  of  a  certain  company  are  no 
higher  than  these  standard  rates  that  it  may  justify  any 
profits  however  large  which  may  result  from  its  business? 
It  would  seem  that  this  is  a  situation  where  one  or  the 
other  of  the  fundamental  limitations  upon  a  public  service 
company  must  be  applied,  since  the  public  is  entitled  to 
protection  in  either  case.  Thus  no  public  service  company, 
whatever  its  necessities,  can  charge  the  public  more  than 
reasonable  rates ;  while  if  it  is  making  exorbitant  dividends 
it  is  not  open  to  it  to  urge  that  its  rates  are  not  above  the 
ordinary. 

§  1217.  The  Kansas  City  stock  yards  case. 

A  certain  opposition  to  the  views  put  forward  in  this 
treatise  is  shown  in  the  dicta  in  the  opinion  of  Jus- 
tice Brewer  when  he  delivered  the  judgment  of  the  court 
in  Cotting  v.  Kansas  City  Stock  Yards  Company.1  This 
was  a  bill  in  equity  to  enjoin  the  enforcement  of  a  statutory 
rate  for  the  use  of  the  defendant's  stock  yards.  The  court 
said  of  one  engaged  in  such  a  public  service:  "He  has  a 
right  to  charge  for  each  separate  service  that  which  is 
reasonable  compensation  therefor,  and  the  legislature 
may  not  deny  him  such  reasonable  compensation,  and 
may  not  interfere  simply  because  out  of  the  multitude  of 
his  transactions  the  amount  of  his  profits  is  large.  Such 
was  the  rule  of  the  common  law,  even  in  respect  to  those 
engaged  in  a  quasi-public  service,  independent  of  legis- 
lative action.  In  any  action  to  recover  for  an  excessive 
charge,  prior  to  all  legislative  action,  who  ever  knew  of 
an  inquiry  as  to  the  amount  of  the  total  profits  of  the 
party  making  the  charge?  Was  not  the  inquiry  always 
limited  to  the  particular  charge,  and  whether  that  charge 
was  an  unreasonable  exaction  for  the  service  rendered?" 
What  there  is  in  this  case  may  be  judged  only  after  a 

1 183  U.  S.  79,  46  L.  ed.  92,  22  Sup.  Ct.  30  (1901). 
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consideration  of  the  case  which  follows  upon  which  it  is 
founded. 

§  1218.  The  Niagara  bridge  case. 

The  same  rule  appears  to  have  been  the  basis  of  de- 
cision of  the  judicial  committee  of  the  Privy  Council  in 
the  case  of  Canada  Southern  Railway  v.  International 
Bridge  Company.1  This  was  a  suit  in  which  the  railroad 
claimed  that  the  bridge  company  was  charging  it  too  high 
a  toll  for  the  transportation  of  passengers  across  the 
bridge,  the  toll  charged  being  ten  cents  for  each  passenger. 
Lord  Selborne  said:  "It  certainly  appears  to  their  Lord- 
ships that  the  principle  must  be,  when  reasonableness 
comes  in  question,  not  what  profit  it  may  be  reasonable 
for  a  company  to  make,  but  what  it  is  reasonable  to 
charge  to  the  person  who  is  charged.  That  is  the  only 
thing  he  is  concerned  with.  They  do  not  say  that  the  case 
may  not  be  imagined  of  the  results  to  a  company  being  so 
enormously  disproportionate  to  the  money  laid  out  upon 
the  undertaking  as  to  make  that  of  itself  possibly  some 
evidence  that  the  charge  is  unreasonable,  with  reference 
to  the  person  against  whom  it  is  charged.  But  that  is 
merely  imaginary.  Here  we  have  got  a  perfectly  reason- 
able scale  of  charges  in  everything  which  is  to  be  regarded 
as  material  to  the  person  against  whom  the  charge  is 
made.  One  of  their  Lordships  asked  counsel  at  the  bar 
to  point  out  which  of  these  charges  were  reasonable.  It 
was  not  found  possible  to  do  so.  In  point  of  fact,  every 
one  of  them  seems  to  be,  when  examined  with  reference  to 
the  service  rendered  and  the  benefit  to  the  person  receiv- 
ing that  service,  perfectly  unexceptionable,  according  to 
any  standard  of  reasonableness  which  can  be  suggested." 

§  1219.  These  cases  apparently  distinguishable. 

In  these  cases  the  court  apparently  concedes  the  neces- 

1  8  App.  Gas.  723  (1883). 
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sary  limitation  of  the  rule.  If  the  income  of  the  company 
from  the  rates  is  so  great  as  to  give  an  unreasonably  great 
profit  to  the  company  upon  all  its  operations,  it  will  be 
inferred  that  the  rates,  though  prima  fade  reasonable, 
must  be  too  high.  Thus  in  the  Niagara  Gorge  case  fifteen 
per  cent  was  not  an  unduly  high  rate  of  profit  for  so 
hazardous  an  investment  but  one  hundred  per  cent  would 
doubtless  have  proved  that  the  individual  rate  was  too 
high,  even  though  it  was  reduced  neither  by  competition 
nor  by  the  limit  of  desire  of  the  traveler.  So  in  the 
Kansas  City  stock  yards  case,  while  eighteen  and  one- 
half  cents  seemed  in  itself  reasonably  cheap  for  the  care 
and  feeding  of  an  animal,  and  was  so  where  the  net  profit 
was  less  than  five  per  cent,  the  finding  might  have  been 
different  if  the  seemingly  reasonable  individual  rates  had 
in  the  aggregate  brought  in  a  net  profit  of  fifty  per  cent. 

Topic  D.  Economic  Principles  Affecting  Rate  Making 

§  1220.  Law  of  decreasing  costs. 

Economists  in  dealing  with  the  problem  of  rate  making 
in  public  service  have  been  prone  to  consider  chiefly  what 
policies  it  should  behoove  the  managers  of  a  business  to 
follow  in  order  to  get  their  due  return  from  it  most  ad- 
vantageously. It  has  been  pointed  out,  for  example,  in 
all  discussions  of  the  railroad  problem  by  economists  that 
the  fixed  expenses,  which  constitute  so  considerable  a 
proportion  of  the  disbursements  by  a  railroad,  are  to  a 
very  large  extent  independent  of  the  amount  of  its  traffic 
carried.  It  follows  that  additional  business  will  always 
be  done  at  a  decreasing  relative  cost.  The  net  income 
rises  as  the  business  expands,  and  the  law  of  increasing 
returns  is  again  demonstrated.  This  may  be  shown  in  a 
simple  formula  if  it  be  assumed  only  one-half  of  the 
expenditures  of  a  railroad  varies  with  the  traffic.  "If  it 
costs  x  to  deal  with  1,000,000  units  of  traffic,  5,000,000 
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units  will  cost  not  5  x,  but  l-2x-\-(l-2  xX5)=3  x"  l 
How  far  it  is  possible  to  justify  by  this  economic  law  the 
making  of  differences  in  freight  rates  in  consistency  with 
existing  legal  restrictions  is  another  matter.2 

§  1221.  Exceptions  to  law  of  decreasing  cost. 

While  it  is  fortunately  true  in  most  public  business  that 
an  increase  in  custom  means  a  decrease  in  the  average 
cost,  it  is  by  no  means  universally  true.  In  the  telephone 
service,  for  example,  we  have  the  phenomenon  of  increas- 
ing cost  with  increasing  business.  This  the  United  States 
Supreme  Court  pointed  out  in  a  recent  opinion  3  in  which 
the  whole  situation  was  examined.  To  the  argument  that 
with  the  lower  rates  which  had  been  ordered  by  the 
State  commission  there  might  be  an  increased  business, 
the  court  sagely  answered  that  this  would  make  the 
plight  of  the  complaining  telephone  company  all  the 
worse.  "We  say  this  because  the  evidence  shows  that  in 
the  case  of  telephone  companies  the  general  result  of  a 
reduction  of  rates  in  some  other  kinds  of  business  does  not 
always  follow,  namely  that  there  would  be  an  increased 
demand,  which  could  be  supplied  at  a  proportionately  less 

1  Noyes:  American  Railroad  Rates,  163  Fed.  141  (1908) ;  Central 
Rates,  p.  19,  citing  Acworth:  Ele-  of  Ga.  Ry.  v.  McLendon,  157  Fed. 
ments  of  Railway  Economics,  50.  961  (1907);  Seaboard  A.  L.  Ry.  Co. 

2  This  law,  greater  returns  usually  v.  Railroad  Comm.,  155  Fed.  793 
resulting  from   an  increased  busi-  (1907);    Willcox    v.    Consolidated 
ness  as  the  result  of  decreasing  cost  Gas  Co.,  212  U.  S.  19,  53  L.  ed. 
on  the  additional  transactions,  is  at  382,  29  Sup.  Ct.  192  (1909).     But 
the  bottom  of  the  present  doctrine  see   Chicago  &  N.  W.  Ry.  Co.  v. 
of  the  Federal  courts  that  they  will  Dey,  35  Fed.  883  (1888);  St.  Louis 
not  stay  the  enforcement  of  the  new  &  S.  F.  Ry.  Co.  v.  Hadley,  168  Fed. 
scale  of  rates  imposed  by  govern-  317  (1909). 

mental  bodies  if  they  feel  that  there  3  Louisiana    R.     R.    Comm.    v. 

is  high  probability  that  there  will  Cumberland  Tel.   Co.,   212  U.   S. 

be  increased  business  at  the  lowered  414,  53  L.  ed.  577,  29  Sup.  Ct.  357 

rates  which  will  make  them  profit-  (1909). 
able.     See:  In  re  Arkansas  R.  R. 
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cost  than  the  original  business.  Such,  it  is  admitted, 
would  be  the  case  generally  in  regard  to  water  com- 
panies, gas  companies,  railroad  companies,  and  perhaps 
some  others,  where  the  rate  is  a  reasonable  one.  For 
example,  it  is  said  that  it  would  cost  no  more,  or  cer- 
tainly scarcely  an  appreciable  amount  more,  to  haul  a 
train  of  two  cars  both  filled  than  it  would  to  haul  the  same 
train  with  both  cars  half  filled,  and  if  the  reduction  in 
rates  should  result  in  filling  the  cars  where  previously 
they  had  not  been  half  filled,  there  might  be  an  increased 
carriage  at  a  cost  very  little  more  than  before,  and  proba- 
bly an  increased  profit.  So,  in  the  case  of  a  water  com- 
pany, the  reduced  rate  might  result  in  furnishing  more 
water  to  consumers  already  existing,  and  the  increased 
cost  of  furnishing  the  same  would  be  infinitesimal,  where 
there  was  a  supply  sufficiently  large  to  fill  the  demand. 
So,  also,  in  furnishing  gas  at  reduced  rates,  the  reduction 
in  the  rate  would  very  probably  result  in  increased  con- 
sumption, not  only  in  increased  demands  from  more 
consumers,  but  also  an  increased  consumption  by  con- 
sumers already  existing,  and  the  increased  cost  of  furnish- 
ing the  gas  would  be  nothing  like  in  proportion  to  the 
increase  in  consumption.  In  these  cases  increased  profits 
might  be  the  result  of  decreased  rates.  But  with  tele- 
phone companies,  as  shown  by  the  testimony  of  the 
president  of  the  complainant,  the  reduction  in  toll  rates 
does  not  bring  an  increased  demand,  ecxept  upon  the 
condition  of  corresponding  increase  in  expenses." 

§  1222.  Competition  as  a  factor. 

Much  of  the  disproportion  between  individual  rates 
existing  is  explained  by  the  presence  or  absence  of  com- 
petition.1 Indeed  this  competition  is  put  forward  as  a 

1  That  competition  may  justify  tween  localities  is  well  established 
grossly  disproportionate  rates  be-  by  the  Federal  decisions.  Set- 
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justification  for  making  disproportionate  rates,  upon  the 
ground  that  the  increased  business  obtained  by  cutting 
rates  to  meet  competition  reacts  favorably  upon  the 
whole  business  by  decreasing  costs.  And  it  must  be  ad- 
mitted that  this  law  of  increasing  returns  may  be  con- 
sidered in  making  rates.  If  traffic  may  be  acquired  by  a 
specially  low  rate  which  would  otherwise  be  lost,  to  ac- 
quire the  traffic  would  benefit  rather  than  burden  other 
traffic  of  a  different  kind,  since  if  under  the  law -of  in- 
creasing returns  it  is  remunerative,  the  profit  thus  earned 
will  tend  to  diminish  the  rates  charged  on  the  remaining 
traffic.  On  this  ground  competition  may  be  considered  as 
a  factor  in  fixing  rates.  If  a  carrier  is  carrying  goods  from 
two  stations,  at  one  of  which  there  is  competition,  the  rate 
at  the  station  where  the  competition  exists  may  fairly  be 
reduced;  so  far  as  is  absolutely  necessary  to  secure  the 
traffic,  provided  the  reduced  rate  remains  a  remunerative 
one  under  the  law  of  increasing  returns.  If  the  rate  were 
not  reduced,  ex  hypothesi,  the  traffic  would  be  lost,  and 
the  profit  realized  upon  it  must  be  exacted  from  the  non- 
competitive  traffic;  if  on  the  other  hand  the  rates  were 
reduced  equally  all  over  the  road,  the  carrier  could  not 
earn  a  fair  return  from  his  whole  schedule,  since  we  are 
assuming  that  the  necessary  competitive  rate  is  so  low  as 

Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Sup.   Ct.    516     (1901);    Interstate 

Interstate  Comm.  Comm.,  162  U.  S.  Comm.  Comm.  v.  Clyde  S.  S.  Co., 

184,  40  L.  ed.  935,  16  Sup.  Ct.  700  181   U.   S.  29,  45  L.  ed.   729,  21 

(1896);  Texas  &  P.  Ry.  Co.  v.  Inter-  Sup.  Ct.  512  (1901).     In  addition 

state  Comm.  Comm.,  162  U.  S.  197,  to  the  above  cases,  while  in  various 

40  L.  ed.  940,    16   Sup.    Ct.    666  stages   below,    see:    Missouri  Pac. 

( 1896);  Interstate  Comm.  Comm.  v.  Ry.    v.    Texas   &   P.   Ry.   Co.,  31 

Alabama  Mid.  Ry.,  168  U.  S.  144,  Fed.  862  (1887);  Ex  parte  Koeh- 

42  L.  ed.  414,  18  Sup.  Ct.  45  (1897);  ler,  31  Fed.  315  (1887);  Interstate 

Louisville  &  N.  Ry.  Co.  v.  Behlmer,  Comm.  Comm.   v.  Atchison,  T.  & 

175  U.  S.  648,  44  L.  ed.  309,  20  Sup.  S.  F.  Ry.,  50  Fed.  295  (1892);  Inter- 

Ct.  209  (1898);  East  Tenn.,  V.  &  G.  state  Comm.  Comm.  v.  Southern 

Ry.  v.  Interstate  Comm.  Comm.,  Ry.  Co.,  105  Fed.  703  (1900). 
181    U.   S.    1,   45   L.   ed.   719,   21 
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to  be  profitable  only  as  a  result  of  the  law  of  increasing 
return.  The  same  result  will  follow  if  the  competition 
affects  a  particular  kind  of  business  as  electric  power,  but 
not  another  class  as  electric  illumination.  It  is  urged 
strongly  to-day  that  such  reductions  are  fair,  even  to  the 
patron  who  does  not  get  the  benefit  of  the  competition,  as 
a  factor  in  reducing  his  rate.1 

§  1223.  Policy  for  permitting  competitive  rates. 

The  policy  of  this  matter  seems  to  be  to  permit  the 
making  of  rates  to  meet  competition,  even  if  proportion- 
ately they  seem  preferential,  in  order  that  competition 
may  be  possible,  which  it  could  not  be  without  this  per- 
mission. This  is  very  acutely  said  by  Lord  Herschell  in 
Phipps  v.  London  &  North  Western  Railway  Company:  2 
"Suppose  that  to  insist  on  absolutely  equal  rates  would 
practically  exclude  one  of  the  two  railways  from  the 
traffic,  it  is  obvious  that  those  members  of  the  public  who 
are  in  the  neighborhood  where  they  can  have  the  benefit 
of  this  competition  would  be  prejudiced  by  any  such  pro- 
ceedings. And  further,  inasmuch  as  competition  un- 
doubtedly tends  to  diminution  of  charge,  and  the  charge 
of  carriage  is  one  which  ultimately  falls  upon  the  con- 
sumer, it  is  obvious  that  the  public  have  an  interest  in  the 
proceedings  under  this  act  of  Parliament  not  being  so 
used  as  to  destroy  a  traffic  which  can  never  be  secured, 
but  by  some  such  reduction  of  charge,  and  the  destruc- 
tion of  which  would  be  prejudicial  to  the  public  by  tend- 
ing to  increase  prices."  It  must  be  admitted  that  this 
line  of  argument  has  to  a  considerable  extent  prevailed. 
And  without  going  into  the  many  problems  as  to  local 
discrimination,  the  result  largely  of  statutory  provisions 

'But  see  Louisville  &  N.  Ry.  L.  Rep.  232,  51  S.  W.  164,  1012 
Co.  v.  Commonwealth,  21  Ky.  (1899). 

2  2  Q.  B.  229  (1892). 
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and  their  construction,  which  are  discussed  later,  it  must 
be  conceded  that  it  is  a  general  principle  recognized  in 
all  of  those  cases  that  it  is  permissible  to  make  the  com- 
petitive rate  low  enough  to  get  business  and  to  hold  it. 
But  this  principle  permitting  the  carrier  to  make  in  par- 
ticular instances  low  rates  to  meet  competition  has  its 
limitations;  it  will  not  justify  the  making  of  rates  which 
will  not  be  remunerative,  as  that  must  result  in  throwing 
undue  burdens  upon  others. l 

§  1224.  Necessary  limitation  upon  these  principles. 

That  the  law  of  increasing  returns  cannot  be  permitted 
to  go  too  far  in  rate  making  has  been  pointed  out  many 
times  by  those  who  deal  with  this  question  from  the  legal 
standpoint.  While  few  economists  would  go  to  the  logical 
extreme  of  justifying  any  whimsical  distribution  of  the 
total  burden  upon  particular  kinds  of  business  any  more 
than  they  would  defend  personal  discrimination,  many 
would  still  defend  charging  against  particular  classes  of 
business  that  can  bear  the  burden  of  the  larger  proportion 
of  the  cost,  and  still  more  they  would  justify  the  making 
of  lower  rates  for  classes  of  business  which  could  not  stand 
the  higher  rates  in  order  to  gain  the  advantages  of  in- 
creased volume  of  business  resulting  in  decreasing  costs. 
To  a  lawyer,  however,  who  believes  that  discrimination 
in  public  service  is  the  abhorrent  thing  such  relative  dis- 
crimination can  no  more  be  defended  by  business  motives 
than  personal  discrimination  can  be.  All  that  can  be  said 
of  the  advantages  of  getting  the  higher  price  for  all  the 
business  you  can,  and  then  making  concessions  to  get 
more  business  still,  can  be  said  in  defense  of  personal  dis- 
crimination as  well  as  relative  discrimination.  But  it  will 
not  do  to  come  to  a  conclusion  here  without  full  examina- 

1  See  also  the  language  in  Inter-  Alabama  Midland  Ry.  Co.,  69  Fed. 
state  Commerce  Commission  v.  227  (1895). 
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tion  of  the  merits  of  the  controversy,  for  policy  may  mate- 
rially modify  logical  rules.  And  if  there  be  real  policy  in 
permitting  charging  what  the  traffic  will  bear  against  par- 
ticular traffic  or  in  permitting  reductions  to  increase 
business  and  thereby  reduce  cost,  it  will  have  its  influence 
in  making  the  law. 

§  1225.  Equalization  of  commercial  advantage. 

•A  theory  of  fixing  rates  which  appeals  to  many  econo- 
mists, which  is  in  fact  a  modification  or  special  application 
of  the  policy  for  charging  what  the  traffic  will  bear,  is  the 
theory  that  rates  should  be  so  fixed  as  to  equalize  the 
advantage  of  shippers  and  thus  establish  conditions  of 
business  for  the  good  of  the  whole  country.1  It  is  in  sub- 
stance a  sort  of  legal  protection  to  beneficiaries  thought 
to  be  meritorious.  Thus  if  wheat  cannot  be  raised  in 
Wyoming  as  cheaply  as  in  Iowa,  the  rates  from  Wyoming 
to  the  seaboard  should  be  correspondingly  reduced; 
unless  indeed  it  does  not  seem  to  the  rate  fixers  to  be  for 
the  country's  good  that  wheat  should  be  raised  in  Wyo- 
ming. A  practical  objection  to  this  doctrine  will  at  once 
appear.  It  calls  on  the  private  individuals  who  happen 
to  have  power  over  rates  to  act  in  such  a  way  as  to  sub- 
serve the  public  good,  rather  than  their  own  advantage; 
and  thus  without  election  as  legislators  and  without  the 
responsibility  of  office,  to  perform  one  of  the  most  diffi- 
cult of  legislative  functions.  It  must  be  admitted  that 
certain  judges  in  certain  opinions  have  given  some 
countenance  to  this  doctrine,  but  only  to  the  extent  of 
saying  that  if  a  rate  making  body  has  acted  upon  these 
theories  its  course  will  not  be  held  to  be  irrational.  While 
the  equalization  of  advantage  cannot  be  a  chief  factor  in 

1  See  for  example:  Minnesota. — State  v.  Minneapolis 

Georgia.— Southern   Ry.    Co.    v.  &  St.  L.  Ry.  Co.,  80  Minn.  191,  83 

Atlanta  Stove  Works,  128  Ga.  207,  N.  W.  60  (1900). 

57  S.  E.  429  (1907). 
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rate  fixing,  it  may  legitimately  be  considered  as  one  of 
the  subordinate  factors  tending  to  lower  the  particular 
rate,  and  may  be  taken  into  account  with  the  other 
factors  enumerated  in  this  chapter.  It  is  notable,  how- 
ever, that  the  courts  have  never  required  the  making  of 
rates  to  proceed  upon  this  basis;  they  have  at  most,  and 
only  to  a  very  slight  degree,  given  some  justification  to 
companies  which  have  had  such  policies  in  mind. l 

§  1226.  Argument  against  preferential  rates. 

It  is  often  urged  that  a  carrier  should  so  arrange  its 
rates  as  to  bring  about  some  desirable  commercial  result, 
either  by  equalizing  commercial  advantages  between  two 
localities  or  between  two  commodities.  This  theory  is 
dangerous.  The  carrier's  rates  may  seldom  be  fixed  with 
such  an  object  in  view.  There  should  be  no  attempt  to 
deprive  a  community  of  its  natural  advantage  or  supply 
the  lack  of  these  advantages  to  another  community.  A 
carrier  has  no  right  to  concern  itself  with  the  advantages 
of  one  point  on  its  line  as  against  another,  or  to  adjust  its 
tariff  so  as  to  equalize  the  natural  advantages  between 
the  two  places.2  Localities  should  not  be  deprived, 
through  a  carrier's  adjustment  of  relative  rates,  of  ad- 
vantages supplied  from  a  common  market  for  the  finished 
product  nor  of  the  other  advantages  which  the  enterprise 
of  its  citizens  has  secured,  and  upon  the  strength  of  which 
business  conditions  have  grown  up.  Certainly  such  con- 
sideration cannot  prevail  in  place  of  a  statute  prohibiting 

1  United  States. — Interstate  Com-  merce  Commission,    171    Fed.   680 
merce  Commission  v.  Chicago  Gt.  (1909).    This  opinion  is  much  modi- 
Western  Ry.  Co.,  209  U.  S.   108,  fied  in  favor  of  allowing  the  public 
52    L.   ed.   705,   28  Sup.   Ct.  493  welfare  to  be  considered  by  a  reg- 
(1908).  ulating    commission    in    Interstate 

Illinois. — Peoples    Gaslight    Co.  Commerce  Commission  v.  Chicago, 

v.  Hale,  94  111.  App.  406  (1900).  R.  I.  &  P.  Ry.  Co.,  218  U.  S.  88, 

2  See  for  example:  Chicago,  R.  I.  54   L.   ed.   000,   30  Sup.   Ct.   651 
&  P.  Ry.  Co.  v.  Interstate  Com-  (1910). 
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the  charging  of  more  for  a  short  haul  than  for  a  long  haul 
which  includes  it.1 

§  1227.  Conclusion  as  to  proportionate  rate. 

As  a  result  of  these  considerations,  the  hypothesis  may 
be  drawn  that  a  rate  should  be  established  for  each  article 
of  traffic.  This  rate  will  be  fixed  according  to  the  share 
of  the  entire  burden  of  charge  which  ought  reasonably  to 
be  borne  by  that  particular  article.  In  determining  the 
reasonable  share  of  the  burden  to  be  borne  by  an  article, 
various  considerations  must  be  weighed,  and  the  rate 
when  finally  established  will  be  determined  as  a  result  of 
all  such  considerations.  It  must  be  clear,  therefore,  that 
the  establishment  of  the  particular  rate  is  not,  like  the 
establishment  of  the  general  schedule  of  charges,  a  matter 
which  can  be  settled  altogether  by  a  mathematical 
formula.  There  are  too  many  economic  factors  operating 
in  bringing  about  a  particular  rate  for  that  to  be  possible 
really.  The  division  of  rates  among  the  particular  com- 
modities involves  judgment  and  experience;  it  is  not  an 
exact  division,  but  only  the  closest  possible  approxima- 
tion to  fairness. 

§  1228.  Conflicting  theories  still  persist. 

Charging  what  the  traffic  will  bear  will  always  prove 
the  easiest  way  to  get  the  proper  amount  of  money,  if  no 
legal  limitations  are  put  upon  this  distribution  of  the  bur- 
den. To  leave  the  distribution  of  the  burden  without  law, 
when  the  total  charge  is  restricted  by  law,  seems  almost 
stultification.  For  a  disproportionate  rate  to  a  particular 
customer  may  be  more  oppressive  than  a  system  which, 
although  somewhat  too  large  in  its  total  returns,  was  one 

1  See   for   example:   Behlmer   v.  ing  more  for  short  hauls  than  for 

Louisville  &  N.  Ry.  Co.,  83  Fed.  long  hauls  in  the  face  of  an  explicit 

398  (1900),  holding  that  economic  statute, 
equalization  cannot  justify  charg- 
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in  which  he  contributed  only  a  proportionate  share.  Of 
course,  on  actual  application  neither  of  these  theories 
would  to-day  be  pushed  to  its  logical  extreme,  the  econ- 
omists would  profess  to  deplore  actual  extortion  in  an 
individual  charge;  the  lawyer  would  not  demand  exact 
distribution  of  the  burden.  Legal  restriction  to  some 
degree  is  admitted  by  the  economist;  economic  modi- 
fication is  recognized  to  some  extent  by  the  lawyer.  For 
practical  purposes  the  various  theories  may  be  thus  re- 
duced to  modifications  in  various  degrees  of  these  two 
persisting  theories. 
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CHARACTEEISTICS   OF   THE   RATE 

§  1230.  Fixing  the  particular  rate. 

Topic  A.  Classification  in  Rate  Schedules 

§  1231.  Prevelance  of  classification. 

1232.  History  of  railroad  classification. 

1233.  Usual  division  into  classes. 

1234.  Distribution  of  the  burden  by  classification. 

1235.  Reasonableness  of  classification  requisite. 

1236.  Influences  determining  proper  classification. 

1237.  Like  classification  for  similar  goods. 

1238.  Different  classification  for  dissimilar  goods. 

1239.  Business  expensive  to  handle. 

1240.  Service  performed  at  lower  cost. 

Topic  B.  Method  of  Fixing  Rates 

§  1241.  Basis  upon  which  charges  may  be  made. 

1242.  Establishment  of  the  unit  of  charge. 

1243.  Methods  of  computing  freights. 

1244.  Different  basis  in  supply  services. 

1245.  Requiring  metering  nqt  discrimination. 

1246.  Query  as  to  the  flat  rate. 

1247.  Justification  of  the  minimum  charge. 

1248.  Principle  applicable  in  all  public  service. 

1249.  Unit  must  be  reasonable. 

1250.  Reasonableness  of  the  period  fixed. 

1251.  Minimum  rate  distinguished  from  equipment  charge. 

1252.  Initial  unit  distinguished  from  repeat  unit. 

Topic  C.  The  Journey  the  Unit 
§  1253.  The  journey  is  a  single  entire  unit. 

1254.  Ticket  good  only  for  through  transportation. 

1255.  Passenger  cannot  take  two  journeys  for  a  single  fare. 

1256.  Two  partial  fares  for  a  single  journey. 

1257.  Part  of  journey  completed  before  fare  collection. 

1258.  Resumption  of  journey  by  ejected  passenger. 
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§  1259.  Passenger  expelled  at  a  regular  station. 

1260.  Change  of  destination  during  the  journey. 

1261.  Second  journey  on  same  train. 

1262.  No  separate  charge  for  a  part  of  the  transit. 

Topic  D.  The  Shipment  the  Unit 

§  1263.  Maritime  freight. 

1264.  Right  to  freight  on  land. 

1265.  Effect  of  carriage  over  a  portion  of  the  journey. 

1266.  No  freight  without  delivery. 

1267.  Effect  of  partial  delivery. 

1268.  Freight  indivisible  as  a  rule. 

1269.  Entire  freight  when  goods  arrive  damaged. 

1270.  General  principles  as  to  additional  charges. 

§  1230.  Fixing  the  particular  rate. 

There  are  certain  details  relating  to  the  fixing  of  a  rate 
which  must  be  considered.  Rate  making  has  become 
enough  of  a  science  to  have  its  own  technique.  The 
separate  rate  is  the  definite  charge  fixed  by  the  person 
conducting  a  public  employment  as  the  price  regularly 
demanded  for  performing  the  service  asked.  So  many 
kinds  of  service  are  asked  by  so  many  people  of  most 
public  service  corporations,  that  it  would  be  inconvenient 
to  conduct  the  business  without  some  established  schedule 
of  rates.  It  would  indeed  usually  be  a  practical  impossi- 
bility to  fix  a  separate  rate  for  each  service  by  itself. 
Thus  a  classified  schedule  of  regular  rates  is  the  usual 
characteristic  of  a  public  business.  Indeed  by  modern 
legislation  such  rate  schedules  are  made  obligatory  to 
make  sure  that  all  may  know  the  rate  in  advance,  and  to 
make  certain  that  all  shall  be  charged  the  same  rate. 
Various  methods  of  charging,  it  will  be  seen,  may  be 
adopted  in  framing  such  schedules,  so  long  as  the  rate 
imposed  may  be  known  with  certainty.  And  this  end  is 
furthered  by  basing  rates  upon  some  unit  of  service.  This 
is  indeed  the  most  salient  characteristic  of  a  rate,  con- 
sidered abstractly,  that  it  is  an  entirety — the  single  charge 
for  the  whole  service  which  is  performed. 
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Topic  A.    Classification  in  Rate  Schedules 

§  1231.  Prevalence  of  classification. 

It  is  obvious  that  classification  is  in  many  businesses 
necessary  for  convenience  in  rate  fixing  if  for  no  other 
reason.  And  indeed  some  form  of  classification  has  been 
used  from  time  immemorial.  The  first  formal  classifica- 
tion appears  to  have  been  made  for  toll  roads,  a  system 
which  was  taken  up  naturally  enough  for  canal  tolls. 
For  as  soon  as  public  service  became  a  diversified  business 
of  large  proportions  fairness  to  the  patrons  as  well  as  the 
convenience  of  the  proprietors  required  a  classification  as 
the  basis  of  fixing  rates.  In  modern  times  classification 
has  become  the  very  foundation  of  railroad  rates,  and  the 
question  of  charge  is  primarily  a  question  of  into  which 
class  the  goods  shipped  fall.  In  other  businesses  than 
railroad  operation  elaborate  classification  of  the  services 
offered  prevails, — the  various  kinds  of  service  which  a 
telephone  company  offers  its  subscribers  is  one  example. 
It  may  be  admitted  that  as  a  classification  gains  in  con- 
venience, it  loses  in  accuracy.  No  classification  can  be 
so  minute  as  to  conform  to  the  differing  varieties  and 
conditions  of  traffic;  and  to  separate  differing  grades  or 
varieties  of  the  same  service  into  different  classes  with 
varying  rates,  even  if  it  could  be  accomplished,  would  go 
far  to  defeat  the  real  purpose  of  classification. 

§  1232.  History  of  railroad  classification. 

From  the  very  nature  of  the  case  classification  goes  far 
back  into  the  law  of  public  service.  Carriers  and  ship- 
masters were  driven  to  it  when  their  business  became  of 
general  scope,  and  canal  proprietors  and  highway  owners 
published  rough  schedules  from  the  outset.  As  the  situa- 
tion has  developed  in  recent  years  the  methods  of  classifi- 
cation of  freight  in  the  United  States  furnish  the  best 
illustration  of  the  system.  All  goods  that  may  by  any 
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possibility  be  offered  for  shipment  are  classified  in  such  a 
way  as  to  bring  together  into  a  few  large  classes  such 
articles  as  can  fairly  be  subjected  to  the  same  charge  for 
carriage.  A  rate  is  then  fixed  for  each  class;  not  a  diffi- 
cult matter,  since  it  has  been  found  quite  practicable  to 
make  the  number  of  classes  small.  Unfortunately  this 
classification  is  not  uniform  throughout  the  United  States, 
the  country  being  divided  into  three  parts  where  different 
classifications  prevail — the  Official,  the  Southern  and  the 
Western,  the  boundaries  being  respectively  the  Potomac, 
the  Ohio,  and  the  Mississippi.  As  the  existing  classifica- 
tion goes  far  back  and  it  has  changed  very  slowly  in  de- 
tails so  that  business  has  adjusted  itself  to  the  established 
classification,  it  requires  considerable  evidence  of  injustice 
to  induce  the  commission  to  displace  the  existing  class- 
ification. 

§  1233.  Usual  division  into  classes. 

The  standard  classification,  which  in  each  system  con- 
tains five  or  six  classes,  while  sufficient  for  ordinary 
commodities,  does  not  and  in  the  nature  of  things  cannot 
cover  exceptional  cases,  and  especially  cases  of  especially 
difficult  carriage.  In  order  to  cover  such  exceptional 
cases,  it  is  the  custom  to  give  certain  commodities  a  rating 
above  the  first  class,  such  as  "  double  first  class  rates,"  or 
even  higher.  Furthermore,  there  is  a  continual  tendency 
to  differentiate  commodities,  and  to  seek  a  means  of  giv- 
ing to  some  article  a  rate  which  falls  outside,  (usually 
below)  these  class  rates.  But  sometimes  there  are  in- 
traclass  ratings;  such  as  a  rate  "forty  per  cent  less  than 
third  class."  This  tendency  is  of  course,  opposed  in  its 
fundamental  principle  to  the  whole  theory  of  classifica- 
tion, and  if  given  play  enough  would  soon  put  an  end  to 
the  system  on  which  present  rates  are  based;  and  it  is 
therefore  not  to  be  commended  as  a  general  expedient.  If 
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it  seems  necessary  in  any  particular  case,  it  is  probably 
because  the  difference  in  rates  of  the  two  classes  concerned 
is  unduly  great. 

§  1234.  Distribution  of  the  burden  by  classification. 

Not  only  would  it  be  altogether  inexpedient  to  fix  the 
same  rate  for  all  service  but  it  would  be  highly  unjust. 
This  is  especially  obvious  in  railroad  transportation. 
Different  articles  require  such  different  care  in  carriage 
that  it  would  be  unjust  to  fix  a  single  rate  that  should  ap- 
ply to  all  articles  carried.1  If  a  uniform  rate  were  fixed  for 
each  pound  carried,  lead  would  be  more  expensive  to  ship 
than  live  stock;  and  if  the  rate  were  proportioned  to  bulk, 
a  diamond  would  be  carried  more  cheaply  than  fence 
posts.  It  is  necessary  in  order  to  distribute  fairly  among 
the  shippers  the  burden  of  the  entire  schedule  of  rates  to 
graduate  the  charge  according  to  the  nature  of  the  article 
carried.  Classification  is  recognized  as  a  necessary  method 
of  adjusting  the  burdens  of  transportation  equitably  upon 
the  various  articles  of  traffic,  in  view  of  differing  circum- 
stances and  conditions,  and  but  for  the  necessity  of  such 
adjustment,  considerations  based  alone  on  weight  and 
distance  of  haul  would  probably  determine  rates,  except 
as  modified  by  competition.  This  method,  while  securing 
practical  uniformity,  would  probably  deprive  many  arti- 
cles which  are  now  important  factors  in  commerce  of  the 
benefit  of  transportation  to  distant  points.2 

§  1235.  Reasonableness  of  classification  requisite. 

As  a  practical  matter,  therefore,  the  reasonableness  of 
a  particular  rate  depends  upon  the  reasonableness  of 
classification.  Manifestly  in  determining  respective  classi- 

1  Rules   for   the   intervention   of          2  Results  of  making  false  classifi- 

classification  sheets.     See  Smith  v.  cation.     See  Illinois  Central  R.  R. 

Gt.  Northern  Ry.  Co.,   15  N.  D.  Co.  v.  Seitz,  214  111.  350,  73  N.  E. 

195,  107  N.  W.  56  (1006).  585  (1905). 
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fication  an  attempt  should  be  made  to  obtain  a  fair  relation 
between  the  services  rendered,  and  a  classification  which 
fails  to  do  this  is  unreasonable.  When  the  rate  for  a 
particular  service  is  in  question  the  decision  primarily 
involves  a  comparison  with  other  services  as  now  classified. 
Classification  by  its  very  nature  involves  the  relation  of 
one  service  to  all  others,  and  such  comparison  is  therefore 
essential  in  testing  any  scheme  of  classification.  Classifi- 
cation furnishes  the  best  index  of  reasonable  rate  for 
particular  service.  If  the  schedule  of  rates  as  a  whole  is 
producing  too  much  or  too  little  this  as  has  been  seen  can 
be  determined  with  reasonable  certainty  upon  well 
established  principles;  but  whether  the  particular  rates 
are  proper  ones  it  was  conceded  could  not  be  determined 
by  mere  computation  with  any  such  degree  of  accuracy. 
If  the  returns  on  the  whole  schedule  are  too  high  there 
should  be  a  general  reduction  of  rates  or  if  too  low  there 
should  be  a  general  advance;  in  neither  case  should  a 
particular  class  be  selected  for  benefit  of  reduction  or  the 
burden  of  advance.  But  granting  that  the  whole  returns 
from  the  schedule  are  reasonable,  then  the  question  as  to 
the  reasonableness  of  a  particular  rate  is  whether  it  is 
properly  placed  in  a  reasonable  classification.  A  classifi- 
cation to  be  reasonable  must  not  only  put  similar  services 
in  the  same  classes,  but  must  make  proportionate  differ- 
ences between  the  rates  charged  against  the  respective 
classes.  Thus  the  law  as  to  particular  rating  reverts  to  its 
original  test  of  proportionate  share  of  the  proper  burden. 
But  granting  that  the  existing  classification  constitutes  a 
reasonable  system,  the  question  remains  as  to  a  particu- 
lar service  whether  it  is  properly  placed  in  that  system. 

§  1236.  Influences  determining  proper  classification. 

It  has  been  said  that  similarity  between  services  is 
the  determining  factor  in  making  classification.     Thus 
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freight  classification  is  based  upon  the  relations  which 
commodities  bear  to  each  other  in  such  respects  as  char- 
acter, use,  bulk,  weight,  value,  tonnage,  risk,  cost  of 
carriage,  ease  of  handling  and  other  controlling  conditions. 
It  will  be  noticed  that  all  these  considerations  are  con- 
cerned with  the  nature  of  the  commodity  itself;  either  its 
material  qualities  or  its  use.  They  affect  either  the  cost 
of  carriage  to  the  carrier,  or  the  value  of  carriage  to  the 
shipper.  It  is  plain  then  that  classification  is  a  method  of 
rate  making  based  upon  all  the  principles  governing  the 
establishment  of  particular  rates  which  have  been  dis- 
cussed in  the  preceding  chapter. 

§  1237.  Like  classification  for  similar  goods. 

The  comparison  commonly  instituted  is  that  between 
similar  things,  for  the  purpose  of  placing  them  in  the 
same  class.  Thus  the  following  articles  have  upon  com- 
parison been  ordered  by  the  Interstate  Commerce  Com- 
mission in  the  same  class:  envelopes  for  correspondence 
and  merchandise  envelopes,1  celery  with  egg  plant,2  eggs 
with  berries,3  soap  with  groceries,4  box  shocks  with  laths,5 
bitters  with  ink  6  and  cowpeas  with  grain,7  to  select  a  few 
examples  from  the  great  mass  of  rulings  on  these  points. 

§  1238.  Different  classification  for  dissimilar  goods. 

On  the  other  hand  the  impropriety  of  putting  things 
utterly  unlike  into  the  same  class  has  often  been  pointed 

1  Wolf    Brothers    v.    Allegheny  4  Pyle  v.  East  Tenn.  Va.  &  Ga. 

Valley  R.  R.  Co.,  7   I.  C.  C.  Rep.  Ry.  Co.,  1  I.  C.  C.  (1888). 

40  (1897).  6  Michigan  Box  Co.  v.  Flint  & 

"  Tecumseh  Celery  Co.   v.   Cin-  P.  M.  R.  R.,  6  I.  C.  C.  Rep.  335 

cinnati,  J.  &  M.  Ry.  Co.,  4  Int.  (1897). 

Com.  Rep.  318,  5  I.  C.  C.  Rep.  « Myers  v.  Pennsylvania  Co.,  2 

663.  Int.  Com.  Rep.  403,  2  I.  C.  C.  Rep. 

8  Brownell  v.  Columbus  &  C.  M.  573  (1889). 

R.  R.  Co.,  5  I.  C.  C.  (O.  S.)  638  7  Swaffield  v.  Atlantic  Coast  Line, 

(1893).  10  I.  C.  C.  Rep.  281  (1904). 
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out  even  in  cases  before  the  judicial  courts.  Thus  hay  is 
of  a  lower  class  than  soap,1  ice  than  bricks2  and  steam 
coal  than  domestic  grades.3  Upon  the  whole  these  exam- 
ples of  similarity  and  dissimilarity  are  rather  obvious. 
Raw  material  is  usually  of  lower  class  than  the  finished 
product,  as  holland  cloth  is  in  comparison  with  window 
shades.4  But  when  a  prepared  fertilizer  is  simply  the 
acid  phosphate  mixed  with  cinders  no  higher  rate  is 
justifiable.5  And  in  a  striking  case  6  lately  decided  it  was 
held  that  the  rate  of  packing  house  products  could  be 
made  less  than  that  on  live  stock  by  reason  of  the  differ- 
ence in  cost  and  risk  being  in  favor  of  dead  freight  over 
live  freight. 

§  1239.  Business  expensive  to  handle. 

Where  the  service  is  usually  expensive  to  handle  a 
relatively  larger  rate  is  plainly  justifiable.  Thus  passen- 
gers who  travel  in  chair  cars  must  expect  to  pay  higher 
rates  for  the  much  more  expensive  accommodations  than 
those  who  go  in  the  regular  coaches.7  So  when  perishable 
meats  are  forwarded  a  special  equipment  is  required  re- 
sulting in  a  higher  rate.  Where,  however,  no  special 
equipment  is  necessary,  as  for  lumber  which  may  go  by 
any  kind  of  car  without  special  equipment,  the  rate  must 
be  much  lower.8  And  although  not  perishable  a  much 
higher  rate  could  be  charged  upon  valuable  ores  than  upon 

1  Cincinnati,  H.  &  D.  R.  R.  Co.  v.          s  Southern  R.  R.  Co.  v.  Railroad 
Interstate  Comm.  Comm.,  206  U.  S.      Commission,  42  Ind.  App.  90,  83 
142,  51  L.  ed.  995,  27  Sup.  Ct.  648      N.  E.  727  (1907). 

(1907).  « Interstate  Commerce  Commis- 

2  Fitchburg  R.  R.  Co.  v.  Gage,  sion  v.  Chicago,  Gt.  Western   Ry. 
12  Gray  (Mass.),  393  (1859).  Co.,  209  U.  S.  108,  52  L.  ed.  705,  28 

3  Com.  v.  Louisville  &  N.  R.  R.  Sup.  Ct.  493  (1908). 

Co.,  24  Ky.  L.  Rep.  509,  68  S.  W.  7  St.  Louis,  A.  &  T.  R.  R.  Co.  v. 
1103  (1902).  Hardy,  55  Ark.  134,  17  S.  W.  711 

4  Interstate    Comm.    Comm.    v.      (1891). 

Delaware  L.  &  W.  R.  R.  Co.,  64  8  Tift  v.  Southern  R.  R.  Co.,  138 
Fed.  723  (1894).  Fed.  753  (1905). 
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coal  by  reason  of  the  additional  risk  of  loss  in  transit.  So 
if  an  article  is  bulky,  out  of  usual  proportion  to  its  weight, 
as  straw  hats,  a  much  higher  rate  per  hundred  pounds  can 
be  charged  than  for  pig  lead.  So  if  goods  are  packed  in 
convenient  packages  for  handling,  as  hardware  in  casks, 
a  lower  rate  can  be  made  than  for  uncrated  furniture. 
And  to  reserve  the  most  important  illustration  of  this 
principle  to  the  last,  a  much  lower  rate  can  be  made  for 
goods  shipped  in  car  load  lots  than  for  package  freight 
by  reason  of  the  obvious  economy  of  carrying  through 
unbroken  car  loads.  These  matters  would  receive  further 
discussion  at  present  were  it  not  that  these  differences  are 
fully  treated  under  the  head  of  discrimination  later  on. 

§  1240.  Service  performed  at  lower  cost. 

It  is  not  inconsistent  with  the  principles  of  rate  making 
here  defended  that  lower  rates  can  be  made  for  a  service 
which  is  less  expensive  to  handle.  Thus  an  electric  com- 
pany can  make  lower  rates  for  current  supplied  for  power 
during  the  daytime,  when  its  dynamos  are  not  being 
operated  to  full  capacity,  than  for  illumination  at  night, 
as  no  addition  need  be  made  to  its  plant  to  take  on  this 
business.1  So  a  gas  company  may  make  a  lower  rate  for 
fuel  gas  supplied  upon  the  basis  that  the  service  may  be 
cut  off  when  extraordinary  conditions  make  it  necessary 
to  devote  the  supply  to  illumination.  So  a  telegraph  com- 
pany may  make  lower  rates  for  the  slower  transmission 
of  messages  over  night,  the  same  force  not  being  main- 
tained to  handle  them.  And  so  a  telephone  company 
can  make  a  lower  rate  for  an  ordinary  installation  than 
for  a  metallic  circuit  and  long  distance  equipments  in 
which  they  must  tie  up  more  capital.2  It  will  be  noted  as 

1  Metropolitan  Electric  Co.  v.  phone  Co.,  23  R.  I.  312,  50  Atl. 
Cinder,  2  Ch.  D.  799  (1901).  1014,  55  L.  R.  A.  113  (1901). 

1  Gardner    v.    Providence    Tele- 
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to  these  examples  that  not  only  is  the  rate  lower  by  reason 
of  the  lessened  cost  to  the  company,  but  also  by  reason 
of  the  lower  value  of  the  service  to  the  customer.  And  it 
is  well  that  these  two  desirable  ends  can  both  be  met  in 
most  cases. 

Topic  B.  Method  of  Fixing  Rates 

§  1241.  Basis  upon  which  charges  may  be  made. 

It  is  proper  for  a  public  service  company  in  establishing 
its  rates  to  adopt  various  methods  of  charging  for  measur- 
ing the  price  which  the  public  shall  pay  for  the  service. 
Thus  a  gas  company  may  charge  by  the  cubic  foot,  a 
water  company  by  the  gallon,  an  electric  company  by  the 
watt,  a  cabman  by  the  hour,  a  grain  elevator  man  by  the 
bushel,  a  telegraph  company  by  the  word,  a  telephone 
company  by  the  minute,  a  railroad  by  the  mile.  What- 
ever the  method  of  measuring  adopted  by  the  company 
it  will  be  supported  by  the  court  provided  that  it  is  a 
reasonable  one.  And  its  reasonableness  is  to  be  tested 
by  its  propriety;  whether  this  scheme  of  computing  the 
rate  is  or  is  not  unnatural  in  dealing  with  the  subject 
matter  will  be  the  test. 

§  1242.  Establishment  of  the  unit  of  charge. 

It  is  proper  for  a  public  service  company,  moreover,  in 
fixing  its  rates  to  determine  upon  certain  units  of  charge 
which  shall  be  the  minimum  of  charge  for  its  services. 
Thus  a  gas  company  may  fix  a  monthly  minimum  charge ; 
and  so  an  electric  company  may  demand  a  certain  amount 
per  month  whether  that  amount  of  electricity  is  used  or 
not.  A  water  company  may  charge  by  the  quarter;  and 
so  may  a  telephone  company  by  the  quarter.  A  telegraph 
company  may  charge  for  ten  words  even  if  less  are  sent; 
and  an  innkeeper  may  charge  for  a  night  though  the 
guest  remain  in  his  room  but  an  hour.  Upon  similar  prin- 
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ciples  a  railroad  may  decline  to  take  any  package  for  less 
than  twenty-five  cents.  The  question  as  to  all  of  these 
charges  is  again  whether  their  imposition  is  reasonable. 

§  1243.  Methods  of  computing  freights. 

In  the  case  of  freight  rates  it  will  commonly  be  not  un- 
reasonable to  employ  different  methods  in  arriving  at  the 
proper  rate  in  different  cases;  and  if  these  differing  methods 
are  respectively  used  in  appropriate  treatment  of  varying 
subject-matter,  it  is  plain  that  this  is  not  only  consistent 
with  public  duty,  but  cases  can  even  be  imagined  where 
not  to  do  so  would  be  inconsistent  with  public  duty.  But 
what  has  been  said  is  of  course  subject  to  the  limitation 
that  there  must  be  no  illegal  discrimination  of  any  sort 
by  charging  some  by  one  measure  and  others  by  another. 
It  is,  for  example,  plainly  justifiable  for  a  railroad  in  mak- 
ing its  freight  rates  to  charge  for  coal  by  the  ton,  but  for 
paper  boxes  by  the  cubic  yard.  The  space  required  is 
rightly  taken  into  account  in  the  adjustment  of  freight 
charges,  when  the  bulk  is  so  considerable  in  comparison 
with  weight  as  to  occupy  space  which  if  taken  up  by 
heavier  freight  would  yield  larger  receipts. 

§  1244.  Different  basis  in  supply  services. 

In  the  supply  services  there  are  two  methods  of  charg- 
ing which  might  be  adopted,  neither  of  which  can  be  said 
to  be  improper.  Thus  those  who  manage  a  waterworks 
may  charge  by  measure,  installing  meters^  or  they  may 
charge  a  flat  rate,  estimated  largely  by  the  number  and 
character  of  the  taps.  The  water  company  may,  of  course, 
be  restrained  either  by  statute  or  charter  to  charge  for 
water  according  to  a  particular  method.1  In  the  absence 
of  any  such  limitation  it  seems  unquestionable  that  the 

1  Alabama. — Birmingham  W.  W.          California. — Shaw  v.  San  Diego 
Co.  v.  Truss,  135  Ala.  530,  33  So.      Water  Co.,  50  Pac.  693  (1897). 
657  (1903). 
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water  company  may  either  employ  the  flat  method  al- 
together in  dealing  with  its  customers;  or  it  may  impose 
the  meter  system  upon  all  its  customers.1  It  is  more 
usual  in  the  supply  services  for  the  company  to  offer  dif- 
ferent bases  to  its  patrons ;  and  it  is  entirely  proper.  Thus 
water  companies  usually  offer  their  customers  the  choice 
between  a  flat  rate  and  a  meter  rate.2  Certainly  the  cus- 
tomer can  have  no  complaint  in  such  a  case  if  he  is  given 
his  choice  between  the  two  methods.3 

§  1245.  Requiring  metering  not  discrimination. 

It  might  seem  that  when  a  company  is  giving  service 
upon  two  bases  it  would  be  discrimination  to  impose  one 
system  upon  particular  customers  against  their  desire, 
while  others  are  given  their  choice.  But  it  seems  to  be 
universally  held  that  in  the  absence  of  any  special  stat- 
ute or  franchise  provision  forbidding  it,  a  water  company 
may  at  its  pleasure  insist  upon  a  particular  customer  pay- 
ing for  water  at  the  meter  rate.4  This  will  not  always 
result  in  any  particular  consumer  paying  substantially  the 

1  Maine. — Robbins  v.  Bangor  Ry.      8  App.  Div.  78,  40  N.  Y.  Supp. 
&  El.  Co.,  100  Me.  496,  62  Atl.  136,      666  (1892). 

1  L.  R.  A.  (N.  S.)  963  (1906),  uni-  4  California— Shaw  v.  San  Diego 

form  meter  basis  valid.  Water  Co.,  50  Pac.  693  (1907). 

Michigan. — Goebel     v.      Grosse  Maine. — Robbins  v.  Bangor  R. 

Point  Waterworks,  126  Mich.  307,  &  Electric  Co.,  100  Me.  496,  62  Atl. 

85  N.  E.  744  (1901),  uniform  flat  136,  1  L.  R.  A.  (N.  S.)  963  (1906). 

rate  valid.  Massachusetts.  —  Shaw    Stocking 

2  Massachusetts. — Shaw  Stocking  Co.  v.  Lowell,  199  Mass.  118,  85  N. 
Co.  v.  Lowell,  199  Mass.  118,  85  E.  90,    18   L.   R.   A.   (N.  S.)    765 
N.  E.  90,  18  L.  R.  A.  (N.  S.)  765  (1909). 

(1909).  Minnesota.— Powell  v.  Duluth, 

Virginia.— Exchange  &  Building  91  Minn.  53,  97  N.  W.  450  (1903). 

Co.  v.  Roanoke  &  Water  Co.,  90  Virginia. — Exchange  &  B.  Co.  v. 

Va.  83,  17  S.  E.  789  (1893).  Roanoke  G.  &  W.  Co.,  90  Va.  83,  17 

1  California—  Sheward  v.  Citi-  S.  E.  789  (1893). 

zen's  Water  Co.,  90  Cal.  635,  27  Wisconsin.— State  v.  Gosnell,  116 

Pac.  439  (1891).  Wis.  606,  93  N.  W.  542,  61  L.  R.  A. 

New  York.— Brass  v.  Rathbone,  33  (1907). 
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same  amount  under  either  system.  The  prices  must  be 
so  fixed  as  to  bring  in  substantially  the  same  return  what- 
ever system  is  adopted ;  and  the  flat  rate  must  accordingly 
be  fixed  according  to  the  average  consumption.  Persons 
who  consume  less  than  the  average  amount  will  be  bene- 
fited by  the  adoption  of  a  meter  system ;  persons  who  con- 
sume more  than  an  average  amount  will  be  required  to 
pay  more.  In  either  case,  the  meter  rate,  as  it  results  in 
a  payment  proportioned  to  the  amount  supplied,  is  es- 
sentially fair.  It  may  therefore  be  conceded  that  the 
company  may  always  impose  the  meter  basis  upon  a  par- 
ticular consumer.  In  one  of  the  leading  cases  l  this  is 
positively  said:  "There  is  nothing  unjust  or  inequitable  to 
either  party,  since  in  each  the  company  receives  and  the 
consumer  pays  for  the  exact  amount  of  water  supplied." 

§  1246.  Query  as  to  the  flat  rate. 

When  however,  it  is  the  flat  rate  which  is  imposed  upon 
a  particular  customer  the  result  may  not  be  reasonable. 
In  Ladd  v.  Boston  2  for  example  a  householder  who  was 
paying  the  minimum  meter  rate  of  fifteen  dollars  per 
year  was  threatened  by  the  city  with  a  change  from  meter 
basis  to  the  fixture  basis  which  would  cost  him  about 
one  hundred  dollars  a  year.  He  filed  a  bill  to  enjoin  the 
city  from  doing  so,  but  in  vain.  It  must  be  clear  in  this 
case  that  if  the  plaintiff  paid  the  fixture  rate  he  would  be 
using  far  less  than  the  average  amount  of  water  used  by 
consumers  paying  that  rate.  This  fact  the  court  said  was 
not  material.  "Under  any  general  and  uniform  system 
other  than  measuring  the  water,  some  will  pay  more  per 

1  In  Sheward  v.  Citizen's  Water  true  that  all  consumers  in  exactly 

Co.,  90  Cal.  635,  27  Pac.  439  (1891).  the  same  class  of  the  complainant 

2 170  Mass.  332,  49  N.  E.  627,  were   to   be   similarly   treated   the 

40  L.  R.  A.  171  (1898).  case  would  certainly  be  wrong.    See 

The  point  is  that  this  treatment  Powell  v.  Duluth,  91  Minn.  53,  97 

of  the  complainant  was  the  result  N.  W.  456  (1903). 
of  a  general  policy.     If  it  were  not 
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gallon  than  others."  This  is  doubtless  true,  so  far  as  the 
question  is  whether  the  fixture  rate  was  a  reasonable  one; 
but  it  may  perhaps  be  doubted  whether  under  the  cir- 
cumstances it  was  reasonable  to  force  upon  the  plaintiff 
a  rate  which  compelled  him  to  pay  more  than  his  fair 
share  for  the  water  he  used,  when  the  alternative  was 
fair  both  to  him  and  to  the  city.1 

§  1247.  Justification  of  the  minimum  charge. 

A  minimum  rate  is  an  excellent  illustration  of  the  char- 
acteristics of  the  rate.  Such  a  rate  may  be  supported,  al- 
though it  operates  in  some  cases  somewhat  differently 
than  it  does  in  others ;  for  this  is  the  normal  operation  of  a 
regulation.  It  may  therefore  be  true  that  some  applicants 
are  paying  for  a  little  more  than  others  upon  a  pro  rata 
basis,  and  the  objection  of  discrimination  cannot  be  taken. 
Thus  the  general  minimum  charge  upon  any  single  ship- 
ment of  freight  for  one  hundred  pounds  at  the  rate  ap- 
plying to  the  article.  It  is  reasonable  for  carriers  to  fix 
a  minimum  weight  and  charge  for  the  transportation  of 
less  than  car  load  shipments.  This  is  justified  by  the  nec- 
essary expense  and  clerical  work  attending  the  carriage 
of  such  shipments,  large  or  small,  which,  aside  from  the 
actual  manual  labor  involved,  are  practically  the  same 
irrespective  of  the  weight  and  bulk  of  the  package.  Noth- 

1  Where    a    telephone    company          Business  service  as  used  in  the 

charged  a  flat  rate  for  similar  serv-  franchise  of  a  telephone  company  in 

ice  against  other  business  patrons,  fixing  the  maximum  rate  for  such 

it  was  held  that  it  could  not  require  service  means  the  ordinary  service 

telegraph  companies  in  order  to  ob-  between   business   men   and   other 

tain  full  telephone  service,  to  share  citizens  within  the  radius  specified, 

with    the    telephone    company    an  and  does  not  include  service  ren- 

arbitrary    percentage    of    receipts  dered  to  a  telegraph  company  under 

from  business  received  by  the  tele-  a  joint  traffic  arrangement.     East 

graph  company  from  the  telephone.  Tenn.    Telephone   Co.    v.    City   of 

Postal    Cable    Telegraph    Co.     v.  Harrodsburg  (Ky.),  122  S.  W.  126 

Cumberland  Telephone  &  T.  Co.,  (1909). 
177  Fed.  726  (1910). 
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ing  can  be  more  scientific  in  this  regard  than  the  graduate 
scale  of  the  express  companies  whereby  a  very  much  higher 
charge  than  its  proportion  of  the  hundred  pound  rate  is 
made  against  a  five  pound  package,  a  lesser  disproportion 
against  ten  pounds,  and  less  still  as  the  weight  increases. 

§  1248.  Principle  applicable  in  all  public  service. 

Indeed  in  every  service  there  is  a  certain  constant  ex- 
pense in  each  individual  service  which  justifies  a  relatively 
high  minimum  charge  for  any  service  at  all,  but  becomes 
relatively  inconsiderable  as  the  service  rendered  increases 
in  amount.  This  is  peculiarly  true  of  such  separated  serv- 
ices as  the  domestic  services.  Every  householder  that 
the  service  company  equips  itself  to  supply  with  water, 
gas,  electricity,  or  telephonic  connection  involves  not  only 
a  very  considerable  additional  capital  charge  but  a  very 
considerable  regular  expense.  It  is  therefore  altogether 
justifiable  for  the  company  to  protect  itself  against  this 
cost  by  the  establishment  of  a  minimum  charge.  This 
principle  is  carried  to  its  logical  extreme  by  some  electric 
lighting  companies  which  base  the  consumer's  rate  upon 
his  maximum  takings  on  the  theory  that  the  installation 
required  is  the  proper  basis. 

§  1249.  Unit  must  be  reasonable. 

It  may  be  difficult  to  determine  with  exactness  by  any 
satisfactory  tests  what  the  unit  of  service  should  be,  but 
there  will  be  cases  occasionally  where  it  is  obvious  that 
so  large  a  unit  has  been  fixed  by  the  public  service  com- 
pany that  it  would  be  outrageous  to  compel  the  applicant 
to  pay  for  so  much.  The  most  striking  case  of  this  came 
up  by  a  petition  for  the  mandamus  against  an  irrigation 
company  l  which  had  required  the  applicant  to  enter  into 

1  Wheeler  v.  Northern  Colorado  See  also  Rockland  Water  Co.  v. 
Irrigation  Co.,  10  Colo.  582,  17  Pac.  Adams,  84  Me.  472,  24  Atl.  840,  30 
487  (1887).  Am.  St.  Rep.  368  (1892). 

[1104] 


CHAKACTERISTICS  OF  THE  RATE         [  §  1250 

what  was  in  effect  a  ten  year  arrangement,  refusing  to  sup- 
ply him  with  water  for  his  land  at  the  proper  rate  of  $2.50 
per  acre  per  annum,  unless  he  would  sign  this  contract 
not  only  paying  $1.50  for  each  acre,  the  annual  charge, 
but  $10  down  for  each  acre  as  an  advance.  In  agreeing  in 
the  overruling  of  the  demurrer  Mr.  Justice  Helm  said  in 
part:  "If  the  carrier  may  collect  a  part  of  its  annual  trans- 
portation charge  in  advance  for  the  remaining  years  of 
its  corporate  life,  it  may  collect  all.  Suppose  the  company 
just  organized;  under  counsel's  view,  the  consumer  may, 
there  being  no  legislation  on  the  subject,  be  compelled  to 
pay  the  cost  of  delivering  water  to  him  for  the  entire 
twenty  years  of  its  existence,  before  he  can  exercise  his 
constitutional  right  during  a  single  season."  l 

§  1250.  Reasonableness  of  the  period  fixed. 

It  is  only  in  certain  kinds  of  public  businesses  that  the 
unit  of  service  is  so  plainly  indicated  by  the  nature  of  the 
service  that  any  other  would  be  unreasonable.  In  most 
public  businesses  there  are  no  natural  units.  And  the  only 
question  therefore  will  be  whether  the  unit  fixed  by  the 
company  conducting  the  service  will  appear  to  the  court 
to  be  outrageously  long.  Perhaps  the  quarterly  period 
is  roughly  the  limit  within  which  the  ordinary  supply 
company  should  keep  itself.  Certainly  the  cases  generally 
would  sanction  a  company  supplying  a  householder  with 
water,  gas,  electricity,  or  telephone  service  in  demanding 
that  it  should  be  paid  quarterly  in  advance.2  But  to  de- 

1  So  a  water  company  can  require  1060,    63     Am.     St.      Rep.      1841 

those  who  wish  sprinkler  service  to  (1897). 
engage  for  the  whole  season.  2  Wautauga  Water  Co.  v.  Wolfe, 

Alabama.— Ward  v.  Birmingham  99  Tenn.  429,  41  S.  W.   1060,  63 

Water  Works  Co.,  152  Ala.  285,  44  Am.  St.  Rep.  1841  (1897). 
So.  570  (1907).  It  has  been  held,  indeed,  that  a 

Tennessee. — Wautauga  Water  Co.  telephone    company    may    compel 

v.  Wolfe,  99  Tenn.  429,  41  S.  W.  its  subscribers  to  pay  for  six  months 
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mand  pay  for  a  year  in  advance  in  such  services  would 
doubtless  be  unreasonable.  As  the  Maine  court  said  in  a 
recent  case  l  of  this  sort:  "We  do  not  think  that  a  regula- 
tion providing  that  every  taker  of  water  should  be  liable 
to  pay  rent  for  the  whole  year,  whether  he  actually  uses 
it  for  that  length  of  time  or  not,  and  to  make  the  payment 
in  advance  on  the  first  day  of  July  without  a  special  un- 
dertaking therefor,  is  reasonable.  It  casts  upon  the  public 
who  have  occasion  to  use  water  for  a  short  tune  only,  an 
unjust  and  unreasonable  burden." 

§  1251.  Minimum  rate  distinguished  from  equipment 

charge. 

Objection  has  previously  been  taken  to  the  making  of 
a  charge  for  equipment  employed,  such  as  meter  rent.2    It 


in  advance.  Buffalo  County  Tele- 
phone Co.  v.  Turner,  82  Neb.  841, 
118  N.  W.  1064,  19  L.  R.  A.  (N.  S.) 
693  (1909). 

1  Rockland  Water  Co.  v.  Adams, 
84  Me.  472,  24  Atl.  840,  30  Am.  St. 
Rep.  368  (1892). 

However  it  may  not  be  unjusti- 
fiable to  demand  pay  in  advance 
for  the  year  in  water  supply  pro- 
vided a  rebate  is  given  if  the  water 
is  not  used  for  the  whole  year.  See 
Turner  v.  Revere  Water  Co.,  171 
Mass.  329,  50  N.  E.  634,  68  Am. 
St.  Rep.  432,  40  L.  R.  A.  657 
(1898). 

In  a  recent  case  it  was  held  that  a 
contract  providing  that  telephone 
service  would  be  furnished  for  one 
year,  and  that  at  the  expiration  of 
the  year  the  lease  should  be  consid- 
ered renewed  from  month  to  month 
on  the  payment  of  the  stipulated 
sum  in  advance,  was  reasonable. 
Southwestern  Telegraph  &  Tele- 
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phone  Co.  v.  Luckett  (Tex.  Civ. 
App.),  127  S.  W.  856  (1910). 

2  Cases  forbidding  meter  rent  as 
such  are: 

Alabama. — Montgomery  Light  & 
P.  Co.  v.  Watts  (Ala.),  51  So.  726 
(1909). 

New  York.— Buffalo  v.  Buffalo 
Gas  Co.,  81  App.  Div.  505,  80  N.  Y. 
Supp.  1093  (1903). 

Kentucky. — Louisville  Gas  Co.  v. 
Dulaney,  100  Ky.  405,  38  S.  W. 
703,  36  L.  R.  A.  125  (1897). 

Ohio. — Newark  v.  Newark  Water 
Works  Co.,  4  O.  N.  P.  341  (1897). 

Some  cases  permit  meter  rent 
principally  upon  the  ground  that  it 
is  price  of  privilege  to  have  service 
on  meter. 

California. — Sheward  v.  Citizen's 
Water  Co.,  90  Cal.  635,  27  Pac.  439 
(1891). 

Minnesota. — Powell  v.  Duluth,  91 
Minn.  53,  97  N.  W.  450  (1903). 

Others  justify  the  supplying  mu- 
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is  believed  that  a  public  service  company  ought  to  pro- 
vide all  the  facilities  necessary  for  rendering  the  service 
it  undertakes,  and  upon  its  total  investment  therein  base 
its  general  rates.  In  accordance  with  this  theory,  meter 
rent  as  a  charge  for  facilities  furnished  should  never  be 
charged.  But  many  supply  companies  term  the  price 
which  they  require  their  customers  to  pay  at  all  events 
"meter  rent"  when  upon  the  whole  facts  it  is  really  a 
minimum  charge;  and  many  courts  in  permitting  the 
charging  of  such  meter  rent  are  really  on  the  facts  only 
justifying  a  minimum  charge.1  It  is  therefore  necessary 
to  make  the  distinction  between  what  is  truly  a  meter 
rent  and  what  is  really  a  minimum  charge  very  carefully. 
A  dollar  meter  charge  would  be  added  to  each  bill  regard- 
less of  consumption;  the  dollar  minimum  charge  would 
not  only  be  made  if  actual  consumption  was  below  that 
amount,  while  if  it  was  above,  the  actual  measurement 
would  alone  be  charged.  Therefore  while  an  equipment 
charge  is  essentially  wrong  (and  is  indeed  so  regarded  by 
most  authorities  which  have  had  this  distinction  called 
to  their  attention)  a  minimum  charge  is  essentially  right. 
The  one  makes  a  charge  for  the  provision  of  facilities  as 
such,  which  is  wrong;  the  other  is  designed  to  compensate 
for  the  essential  costs  of  small  service,  which  is  right. 

nicipality  in  passing  an  ordinance  New     York. — Gould     v.     Edison 

compelling  the  customer  to  pay  for  Electric  Co.,  29  N.  Y.  Misc.  241,  60 

the  meter.  N.  Y.  Supp.  559  (1899). 

Arkansas. — Wilson   Water  &  E.  It  is  generally  agreed   that  the 

Co.  v.  Arkadelphia  (Ark.),  129  S.  W.  minimum  imposed  in  advance  can- 

1091  (1910).  not  be  justified  if  it  is  not  the  same 

Kansas. — Cooper    v.    Goodland,  for  all  customers. 

80  Kan.  121,  102  Pac.  244  (1909).  Pennsylvania.— Long   v.    Spring- 

1  Cases    permitting    a    minimum  field  Water  Co.,  8  Del.   Co.,   151 

charge  however  denominated  are:  (1901). 

Missouri. — State  ex  rel.  v.  Sedalia  Kentucky. — Owensboro   Gas   Co. 

Gas  Light  Co.,  34  Mo.  App.  501  v.  Hillebrand,  19  Ky.  L.  Rep.  983, 

(1889).  42  S.  W.  351  (1897). 
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§  1252.  Initial  unit  distinguished  from  repeat  unit. 

It  will  be  noticed  from  time  to  time  in  the  discussion  of 
the  proper  unit  in  particular  services  that  at  the  original 
installation  of  service  the  applicant  may  be  required  to 
commit  himself  to  a  longer  period  than  he  could  be  re- 
quired to  oblige  himself  for  later.  When  an  applicant 
requires  the  company  to  supply  him  with  electricity  he 
can  be  required  to  sign  for  a  year,  but  later  it  may  be  that 
a  quarter  would  be  the  longest  period.1  When  a  tele- 
phone is  originally  installed  the  applicant  must  take  for 
a  year,  2  later  he  may  perhaps  withdraw  on  a  quarter's 
notice.  The  reasonableness  of  this  is  obvious  enough. 
Where  an  expensive  installation  of  a  special  character 
must  be  made  the  company  should  at  least  have  the  small 
security  of  the  obligation  to  pay  for  a  year.  And  the 
noticeable  operation  of  this  principle  will  therefore  be 
limited  to  where  such  special  installation  is  necessary. 
Simple  illustrations  of  this  will  appear  in  all  services. 
Thus  in  shipping  a  package  by  a  railroad  the  original 
basis  is  a  hundred  pounds,  a  flat  rate  beyond  that  the 
charge  is  graduated  often  as  low  as  by  the  pound.  So  in 
telegraphing  the  original  limit  is  the  ten  word  message 
beyond  which  the  unit  is  the  single  word. 

Topic  C.  The  Journey  the  Unit 

§  1253.  The  journey  is  a  single  entire  unit. 

The  journey  for  which  a  passenger  has  a  right  to  be 
received  and  upon  which  he  enters  when  he  is  received, 
is  the  whole  transit  from  his  point  of  departure  to  his 
destination;  the  entire  journey  which  he  means  at  that 
particular  time  to  take.  This  journey  is  a  single  unit  of 
service;  for  it  the  carrier  is  entitled  to  make  a  single 

1  Gould  v.  Edison  Electric  Co.,  2  Williams  v.  Maysville  Telephone 
60  N.  Y.  Supp.  559,  29  N.  Y.  Misc.  Co.,  26  Ky.  L.  Rep.  945,  82  S.  W. 
241  (1899).  995  (1904). 
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charge,  and  the  passenger  is  entitled  only  to  an  unbroken 
carriage.  Neither  party  has  a  right  to  break  this  single 
unit  of  service  into  two. 

§  1264.  Ticket  good  only  for  through  transportation. 

For  the  reason  that  the  journey  is  an  entirety,  the 
ticket  with  which  a  passenger  pays  his  fare  is  good  only 
for  the  single  journey  on  which  the  passenger  is  then  en- 
gaged. It  is  good  for  any  journey  which  is  included 
within  its  terms,  thus  it  is  good  from  its  starting  point  to 
any  station  short  of  its  destination  or  from  any  station 
between  its  termini  and  the  point  of  destination.1  If 
presented  for  use  and  accepted  in  payment  of  fare  it  is  at 
once  used,  and  cannot  be  used  again.  So  where  a  ticket 
from  Buffalo  to  New  York  expired  on  the  26th  of  Septem- 
ber, and  the  bearer  took  the  train  for  New  York  on  the 
evening  of  that  day  and  his  ticket  was  called  for  and 
punched,  he  had  paid  his  fare  for  the  whole  journey, 
although  the  train  did  not  reach  his  destination  until  the 
next  day.2 

§  1255.  Passenger  cannot  take  two  journeys  for  a  single 
fare. 

A  passenger  cannot  for  a  single  fare  travel  part  of  the 
distance  for  which  he  has  paid  his  fare  upon  one  train  and 
part  on  another;  for  that  would  be  paying  for  a  single 
journey  and  really  taking  two.  A  stop-over  without  the 
payment  of  an  additional  fare  can  be  taken  only  by  the 
express  permission  of  the  carrier.3  This  law  is  sum- 

1  Auerbach  v.  New  York  C.  &  H.      24  N.  J.  Law,  435,  61  Am.  Dec.  671 
R.  R.  R.  Co.,  89  N.  Y.  281,  42  Am.       (1854). 

Rep.  290  (1882).  Ohio—  Cleveland,   Col.  &  Cinn. 

2  Auerbach  v.   New  York  C.  &  R.  R.  v.  Bartram,  11  Ohio  St.  457 
H.  R.  R.  R.  Co.,  supra.  (1860). 

3  Massachusetts. — Cheney    v.    B.  Pennsylvania. — Vankirk  v.  Penn- 
&  M.  R.  R.,  11  Met.  121,  45  Am.  sylvania  R.   R.,  76  Pa.  St.  66,  18 
Dec.  190  note  (1846).  Am.  Rep.  404  (1874). 

New  Jersey. — State  v.  Overton, 
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marized  thus  by  Mr.  Justice  Deady  in  Roberts  v.  Koeh- 
ler: l  "A  ticket  for  transportation  on  a  railway  between 
certain  termini,  which  is  silent  as  to  the  time  when  or 
within  which  it  may  be  used,  does  not  authorize  the  holder 
to  stop  over  at  any  point  between  such  termini,  and  re- 
sume his  journey  thereon  on  the  next  or  any  following 
train.  The  contract  involved  in  the  sale  and  purchase  of 
such  a  ticket  is  an  entire  one,  and  not  divisible.  It  is  a 
contract  to  carry  the  passenger  through  to  the  point  of 
his  destination  as  one  continuous  service,  and  not  by 
piecemeal,  to  suit  his  convenience  or  pleasure. 

§  1256.  Two  partial  fares  for  a  single  journey. 

For  this  reason  a  passenger  has  no  right  to  split  up  a 
single  journey  into  two  by  tendering  fare  from  the  point 
of  departure  to  an  intermediate  station,  and  then,  con- 
tinuing on  the  train,  tender  fare  from  the  intermediate 
station  to  his  destination,  even  though  he  might  thus 
secure  a  cheaper  passage  by  taking  advantage  of  cheaper 
rates  between  two  of  the  stations.  This  point  was  fully 
considered  in  the  case  of  the  London  &  Northwestern 
Railway  v.  Hinchcliffe.2  On  this  principle  it  was  held  in 
an  Australian  case  that  a  rule  providing  that  no  passenger 
should  take  a  ticket  at  any  intermediate  station  for  the 
purpose  of  continuing  his  journey  in  the  same  train  as 
that  in  which  he  arrived,  except  from  some  stopping 
place  where  booking  clerks  are  not  provided,  was  reason- 
able and  valid.3 

§  1257.  Part  of  journey  completed  before  fare  collection. 
It  not  infrequently  happens  that  a  passenger  has  com- 
pleted part  of  his  journey  before  the  fare  is  demanded  and 

1  United  States.— Roberts  v.Koeh-  2  2  K.  B.  32  (1903). 

ler,  30  Fed.  94  (1887).  3  Davies  v.  Williamson,  21  N.  S. 

California.— Drew  v.  Central  Pac.  W.  L.  R.  124  (1899). 
R.  R.  Co.,  51  Cal.  425  (1875). 
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collected;  and  a  passenger  is  sometimes  found  dishonest 
enough  to  attempt  to  ride  to  his  destination  upon  pay- 
ment of  fare  for  the  remaining  distance.  That  this  at- 
tempt is  illegal  has  been  made  plain.  The  journey  in 
which  he  is  engaged  is  the  whole  journey  from  his  place  of 
departure  to  his  destination;  and  the  fare  which  is  due, 
and  which  alone  is  due,  is  the  fare  for  the  whole  distance. 1 
The  same  thing  is  true  if  for  some  reason  he  would  have 
a  legal  right  to  leave  the  train  at  an  intermediate  station 
without  paying  fare,  but  instead  of  doing  so  chooses  to 
remain  on  the  train  and  complete  his  journey.  This  was 
the  ground  of  the  decision  in  a  case  decided  by  the  Su- 
preme Court  of  Missouri.  In  that  case  the  plaintiff, 
bound  on  a  journey  from  A  to  B,  could  not  get  a  seat 
until  he  reached  X,  an  intermediate  station;  and  he  then 
refused  to  pay  fare  from  A  to  B,  but  instead  of  doing  so 
tendered  fare  from  X  to  B  only.  He  was  ejected  for  non- 
payment of  fare,  and  the  court  held  that  the  ejection  was 
justified,  though  he  might  lawfully  have  left  the  train  at 
X,  the  first  station,  without  paying  fare,  since  he  could 
get  no  seat.2 

§  1258.  Resumption  of  journey  by  ejected  passenger. 

Although  the  penalty  of  ejection  which  is  visited  upon 
a  rejected  passenger  is  much  discussed  later  on,  there  is 
one  phase  of  it  that  comes  up  in  this  connection.  Suppose 
the  passenger  has  been  properly  ejected  may  he  be  re- 
fused further  transportation?  Certainly  by  the  principles 
first  discussed  he  cannot  take  the  train  again  without 
paying  full  fare  from  the  original  point  of  departure  to 
his  destination,  since  what  he  desires  is  the  completion 
of  the  original  journey.3  In  Pennington  v.  Philadelphia, 

1  Manning  v.  Louisville  &  N.  R.      C.  B.  R.  R.,  53  Mo.  317,  14  Am. 
R.,  95  Ala.  392,  11  So.  8,  36  Am.  St.      Rep.  457  (1873). 

Rep.  225,  16  L.  R.  A.  55  (1891).  3  A labama—  Manning   v.    Louis- 

2  Davis  v.  Kansas  City,  S.  J.  &      ville  &  N.  R.  R.,  95  Ala.  392,  11  So. 
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Wilmington  and  Baltimore  Railroad  Company,  Mr.  Jus- 
tice Bryan  said  in  the  course  of  an  excellent  discussion: 
"The  plaintiff  was  required  to  leave  the  cars  at  Back 
River  Station,  on  his  journey  back  to  Baltimore  from 
Ferryman's.  After  he  had  left  the  cars  and  while  on  the 
platform  he  offered  to  pay  the  conductor  his  fare  from 
that  station  to  Baltimore,  but  the  conductor  refused  to 
give  him  admission  to  the  cars.  The  plaintiff  had  already 
accomplished  a  portion  of  the  return  journey  to  Baltimore 
without  paying  his  fare.  He  clearly  was  not  entitled  to 
be  conveyed  from  Ferryman's  to  Baltimore  without  pay- 
ing fare  for  the  whole  distance.  If  he  had  been  carried 
from  Back  River  Station  to  Baltimore,  on  payment  of  the 
fare  only  from  that  place,  he  would  have  escaped  payment 
of  a  portion  of  the  fare:  and  so,  in  fact,  he  would  have 
accomplished  the  return  trip  at  a  reduced  rate.  The 
company  was  under  no  obligation  to  carry  him  for  less 
than  the  full  rate  for  the  whole  distance  and  so  he  was 
properly  excluded  from  the  cars."  1 

§  1259.  Passenger  expelled  at  a  regular  station. 

If  the  passenger  is  expelled  at  a  regular  station,  where 
passengers  have  a  right  to  demand  reception,  he  certainly 
cannot  take  the  train  again  without  paying  full  fare  from 
the  original  point  of  departure  to  his  destination,  since 
what  he  also  desires  to  do  is  to  continue  on  his  journey.2 

8,  16  L.  R.  A.  55,  36  Am.  St.  Rep.  2  United  States.— Missouri,  K.  <k 

225  (1891).  T.  Ry.  Co.  v.  Smith,  152  Fed.  608 

Iowa.— Stone  v.  Chicago  &  N.  W.  (1902). 

R.  R.  Co.,  47  Iowa,  82,  29  Am.  Rep.  Georgia.— Georgia  So.  &  Fla.  Ry. 

458  (1877).  Co.  v.  Asmore,  88  Ga.  529,  15  S.  E. 

Maryland— Pennington  v.  Phila.,  13,  16  L.  R.  A.  53  (1891). 

W.  &  B.  R.  R.,  62  Md.  95  (1883).  Iowa.— Hoffbauer  v.  O.  &  N.  W. 

Massachusetts.— Swan    v.    Man-  Ry.  Co.,  52  Iowa,  342  (1879). 

Chester  &  L.  R.  R.,  132  Mass.  116,  Maryland. — Garrison    v.    United 

42  Am.  Rep.  432  (1882).  Ry.  &  E.  Co.,  97  Md.  347,  55  Atl. 

i  Supra.  371,  99  Am.  St.  Rep.  452  (1903). 
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Where,  however,  the  passenger  had  a  ticket  for  the  station 
at  which  he  was  ejected,  but  wrongfully  claimed  that  his 
ticket  entitled  him  to  be  carried  further,  he  was  held  en- 
titled to  take  the  train  and  ride  on  to  his  destination  upon 
paying  the  additional  fare.1  Mr.  Justice  Guffy  said: 
"Lebanon  Junction  is  admitted  to  be  a  point  where  the 
train  stopped,  and  it  did  not  stop  there  for  the  purpose 
of  ejecting  the  plaintiff,  and  after  he  had  quietly  and 
submissively  yielded  to  expulsion  he  was  entitled  to  the 
same  rights  and  privileges  that  any  other  citizen  or  pas- 
senger had,  who  wanted  to  go  to  Louisville,  as  he  mani- 
festly did,  for  he  took  the  next  train  for  that  point." 

§  1260.  Change  of  destination  during  the  journey. 

If  a  passenger  takes  a  train  intending  to  go  to  an  inter- 
mediate station,  but  during  his  journey  changes  his  mind 
and  determines  to  go  further,  he  is  still  proposing  to  take 
a  single  journey,  and  must  pay  the  difference  between  the 
fare  he  has  already  paid  and  the  entire  fare  for  the  whole 
journey  he  decides  to  take;  but  upon  doing  so  he  would, 
it  seems,  have  a  right  to  stay  in  the  train  and  complete 
his  journey.  Such  a  case  was  supposed  in  the  argument 
of  an  Australian  case,  and  it  was  urged  that  the  passenger 
might  be  obliged  to  wait  at  the  intermediate  station  for 
the  next  train.  The  court,  however,  said:  "He  need  do 
nothing  of  the  kind.  All  that  he  would  have  to  do  would 
be  to  remain  in  his  seat,  and  tell  the  guard  that  he  wanted 

New  Jersey. — State  v.  Campbell,  Ohio. — Railroad  Co.  v.  Skillman, 

32  N.  J.  L.  309  (1867).  39  Ohio  St.  444  (1883). 

New  York. — Pease  v.  Delaware,  Tennessee. — Louisville  &  N.  R.  R. 

L.  &  W.  R.  R.  Co.,  101  N.  Y.  367,  5  Co.  v.  Garrett,  8  Lea  (Term.),  438, 

N.   E.   37,    54   Am.   St.   Rep.    699  41  Am.  Rep.  640  (1881). 

(1886).  '  Louisville  &  N.  R.  R.  Co.  v. 

North  Carolina.— Clark  v.  Wilm-  Breckinridge,  99  Ky.   1,  34  S.  W. 

ington  &  W.  R.  R.  Co.,  91  N.  C.  702  (1896). 

506,  49  Am.  Ron.  647  (1884).  See  Choctaw,  O.  &  G.  R.  R.  Co. 
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to  go  on  to  Dubbo,  and  pay  the  difference  in  the  fare."  l 
Even  if  he  originally  bought  a  ticket  to  the  intermediate 
station  he  would  not  have  a  right  to  buy  a  ticket  for  the 
remaining  portion  of  his  journey;  the  railroad  could  insist 
that  he  pay  the  excess  fare.  On  the  other  hand,  the  rail- 
road could  doubtless  require  that  he  buy  a  ticket  for  the 
remainder  of  his  journey  or  else  pay  the  fare  for  the  entire 
journey,  receiving  back  his  ticket  for  the  first  part  of  it. 
In  London  &  Northwestern  Railway  v.  Hinchcliffe  2  it  is 
so  held. 

§  1261.  Second  journey  on  same  train. 

Although  a  single  journey  is  treated  as  an  entirety,  it 
does  not  necessarily  follow  because  a  person  goes  beyond 
his  first  destination  on  the  same  train  that  there  may  not 
really  be  two  separate  journeys.3  If  the  train  waits  long 
enough  at  the  intermediate  station,  the  passenger  may 
complete  the  object  of  his  first  journey  and  undertake 
another  quite  independent  journey  on  the  same  train.4 
Thus  where  the  defendant  bought  a  ticket  from  M  to  F, 
intending  to  remain  at  F  long  enough  to  transact  some 
business  there  and  then  go  on  to  X;  and  the  train  waited 
at  F  forty  minutes,  which  proved  to  be  long  enough  for 
the  defendant  to  transact  his  business,  and  he  therefore 
took  the  same  train  for  X,  he  was  held  not  to  be  guilty  of 
rebooking  at  an  intermediate  station  while  upon  the  same 
journey. 

§  1262.  No  separate  charge  for  a  part  of  the  transit. 

By  the  general  principle  governing  this  matter,  the 
carrier,  it  seems,  cannot  divide  up  his  route  so  as  to  make 

v.  Hill,  110  Tenn.  396,  75  S.  W.  963          3  Louisville  &  N.  R.  R.  Co.  v. 

(1903).  Breckinridge,  99  Ky.   1,  34  S.   W. 

1Davies  v.  Williamson,  21  New  702  (1896). 
So.  Wales  L.  R.  (Law),  124  (1899).  4  Flahnery  v.  Hastings,   15  Aus- 

*  2  K.  B.  32  (1903).  tral.  L.  T.  1  (1893). 
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a  separate  charge  for  crossing  a  bridge.  In  the  case  of 
Southern  Pacific  Company  v.  Patterson,1  the  railroad 
company  had  conveyed  its  right  of  way  across  a  river  to 
an  independent  bridge  company,  which  exacted  a  toll  of 
fifty  cents  for  crossing  the  river.  This  was  held  to  be  an 
illegal  exaction.  The  court  seems  to  have  thought  that 
no  separate  charge  could  properly  be  made,  and  this,  it  is 
submitted,  is  the  correct  view.  In  the  actual  case  the 
decision  was  that,  whether  or  not  a  separate  charge  could 
be  made,  it  could  not  at  any  rate  exceed  the  maximum 
mileage  rate  imposed  by  law  upon  railroad  companies. 

Topic  D.  The  Shipment  the  Unit 

§  1263.  Maritime  freight. 

Freight  is  a  single  thing,  and  cannot  be  broken  up  into 
two  or  more  separate  claims.  The  carrier  may  be  entitled 
to  it,  or  he  may  not  yet  have  entitled  himself  to  it;  but  he 
is  entitled  to  the  whole  or  nothing.  It  becomes  important, 
therefore,  to  examine  more  closely  into  the  nature  of 
freight,  and  determine  just  when  the  right  to  it  accrues. 
In  the  maritime  law,  the  freight  is  a  separate  maritime 
interest,  distinct  from  vessel  and  cargo,  and  like  them 
dependent  upon  the  safety  of  the  voyage.  It  comes  into 
being  as  an  existent  interest  as  soon  as  the  voyage  begins, 
that  is,  at  the  moment  when  the  vessel  "breaks  ground;" 
but  it  is  not  earned  until  the  voyage  is  completed,  and  it 
is  for  that  reason  at  risk  until  it  is  earned.  It  may  be 
insured,  libelled,  or  transferred  as  a  separate  interest. 
Wherever  there  is  an  agreement,  on  the  one  side  to  carry 
and  on  the  other  to  pay  freight,  it  is  a  necessarily  implied 
term  of  the  contract  that  the  carrier  shall  be  allowed  to 

1  7  Tex.  Civ.  App.  451,  27  S.  W.  v.   Gun,   3  Ear.   &  J.   (Md.)   225 
194  (1894).  (1811);  Bailey  v.  Damon,  3  Gray 

2  Curling  v.  Long,  1  Bos.  &  P.  (Mass.),  92  (1854). 
(Eng.)  634  (1797).    See  also  Burgess 
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fulfil  the  contract  on  his  side  and  thus  earn  the  freight; 
and  if  the  shipper  takes  away  his  goods  before  the  voyage 
begins,  and  thus  prevents  the  carrier  from  earning  freight, 
the  carrier  is  entitled  to  compensation.  Under  such  cir- 
cumstances the  orthodox  cases  give  the  carrier  his  entire 
freight,  but  this  is  not  followed  in  several  jurisdictions.1 

§  1264.  Right  to  freight  on  land. 

Freight  due  for  land  carriage  under  the  common  law, 
though  it  derives  its  name  from  maritime  freight,  is  of  a 
different  nature.2  There  is  no  separate  distinct  interest, 
apart  from  the  chose  in  action  which  the  carrier  has  to 
recover  his  charges.  It  is,  therefore,  not  quite  literally 
accurate  to  speak  of  freight  coming  into  being,  under  the 
common  law,  at  the  particular  moment  when  the  carriage 
begins.  Freight  which  is  due  because  of  an  express  agree- 
ment or  because  of  the  provisions  of  the  common  law  is 
not  earned  until  delivery,  by  the  carrier,  as  will  be  seen; 
but  on  the  other  hand  the  carrier  obtains  by  the  agree- 
ment or  by  the  law  a  right  to  earn  it  by  completing 
the  carriage  just  as  soon  as  delivery  is  made  to  him. 
After  possession  is  given  to  the  carrier,  the  owner  cannot 
repossess  himself  of  the  goods  without  becoming  liable 
to  make  payment.  But  there  is  a  difference  as  to  the 
amount  due  the  carrier  before  the  journey  has  begun  and 
that  due  after  the  carrier  has  actually  begun  to  carry. 
In  the  former  case  damages  alone  would  be  due.  But  in 
the  latter  case  the  carrier  is  entitled  to  the  whole  amount 

1  Cases  which  lay  down  a  right  ing  cases  point  out  the  possibility 

to  the  entire  amount  of  freight  are:  of  reducing  the  amount  of  damages: 

Tindall  v.  Taylor,  4  E.  &  B.  (Eng.)  Burgess  v.  Gun,  3  Har.  &  J.  (Md.) 

219  (1854);  Bartlett  v.  Carnley,  6  225    (1811);    Bailey   v.    Damon,    3 

Duer    (N.    Y.),    194    (1856);    Van  Gray  (Mass.),  92  (1854);  Clemson 

Buskirk  v.  Purinton,  2  Hall  (N.  Y.),  v.    Davidson,    5    Binn.    (Pa.)    392 

561  (1829);  Collman  v.  Collins,  2  (1813). 
Hall  (N.  Y.),  569  (1829).  *  Shipton  v.  Thornton,  9  A.  &  E. 

On  the  other  hand,  the  follow-  (Eng.)  314  (1838),  semble. 
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of  freight.  The  owner  who  takes  his  goods  before  they 
have  arrived  at  their  destination,  but  after  they  have  been 
put  in  transit,  must  pay  the  full  amount  of  the  freight. 
Full  performance  of  the  carriage  is  a  condition  precedent 
to  liability;  and  by  taking  his  goods  during  the  journey 
the  owner  has  waived  further  performance  of  the  condi- 
tion and  must  therefore  fully  perform  on  his  side.1 

§  1265.  Effect  of  carriage  over  a  portion  of  the  journey. 
Where  the  carriage  is  interrupted  when  partly  completed, 
since  there  is  no  delivery  at  the  destination,  the  freight 
is  not  due;  and  since  freight  is  an  entirety  there  is  nothing 
which  can  properly  be  recovered,  in  the  absence  of  a  new 
agreement.  In  the  case  of  Luke  v.  Lyde,2  to  be  sure,  Lord 
Mansfield  attempted  to  establish  the  doctrine  that  com- 
pensation proportioned  to  the  distance  the  goods  were 
carried,  that  is,  freight  pro  rata  itineris,  might  be  recovered 
where  the  carrier  was  not  at  fault;  but  the  attempt  failed, 
and  it  is  well  settled  that  where  the  carriage  is  not  com- 
pleted, even  though  the  carrier  is  not  in  fault  and  the 
owner  receives  a  benefit,  freight  pro  rata  itineris  cannot 
be  recovered.3  If,  however,  the  owner  voluntarily  receives 
the  goods  short  of  destination  by  mutual  consent  of  him- 
self and  the  carrier,  there  is  a  novation,  one  term  of  which 
is  the  implied  agreement  to  pay  reasonable  compensation, 
which  is  freight  pro  rata  itineris.4  Where  the  goods  are 
offered  for  delivery  by  the  carrier,  but  by  the  law  of  that 
place  no  delivery  can  be  made,  the  carrier's  obligation  is 

1  Violett  v.  Stettinius,  5  Cr.  C.  C.  7  Cr.  (U.  S.)  358, 3  L.  ed.  370  (1813)  ; 
(D.  C.)  559  (1839);  Braithwaite  v.  Western  Transp.  Co.  v.  Hoyt,  69 
Power,  1  N.  Dak.  455,  48  N.  W.  N.  Y.  230,  25  Am.  Rep.  175,  B.  & 
354  (1891).  W..  287  (1877). 

2  2  Burr.  882  (1759).  4  The  Propeller  Mohawk,  8  Wall. ' 
'Hunter    v.    Prinsep,    10    East      (U.  S.)  153,  19  L.  ed.  406  (1869); 

(Eng.),  378    (1808);  Vlierboom   v.      The  Teutonia,  L.  R.  3  Adm.  394 
Chapman,  13  M.  &  W.  (Eng.)  230      (1871). 
(1844);  Gaze  v.  Baltimore  Ins.  Co., 
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fulfilled  and  he  is  entitled  to  freight.1  So  where  at  the 
port  of  destination  a  vessel  was  not  allowed  to  land  part 
of  her  cargo,  consisting  of  petroleum,  but  other  goods 
were  landed,  it  was  held  that  freight  was  earned  on  the 
petroleum.2 

§  1266.  No  freight  without  delivery. 

As  the  whole  freight  is  an  indivisible  unit,  it  is  obvious 
that  without  some  new  arrangement  between  the  parties 
the  carrier  will  not  be  entitled  to  any  freight  whatever 
for  goods  not  delivered  at  the  destination.  No  matter 
how  little  the  carrier  may  lack  of  making  the  required 
delivery,  only  an  absolute  fulfilment  of  his  obligation  can 
entitle  him  to  any  freight  whatever.3  To  quote  from  one 
case: 4  "The  consignor  is  not  bound  to  pay  until  the  trans- 
portation is  completed  in  accordance  with  the  contract, 
but  he  may  prevent  the  master's  earning  his  freight.  If 
he  takes  possession  of  the  goods  short  of  their  destination, 
when  the  master,  not  in  default,  is  willing  and  able  to 
complete  the  transportation,  he  must  pay  full  freight.  He 
has  prevented  or  waived  the  performance  of  the  condition 
precedent.  The  law,  therefore,  regards  it  as  performed." 

§  1267.  Effect  of  partial  delivery. 

Where  delivery  is  made  of  part  of  the  goods  only,  it  is 
sometimes  possible  to  divide  the  shipment  into  separate 
units,  and  recover  freight  for  as  many  such  units  as  are 
delivered.  This  often  happens  where  a  large  quantity  of 

1  Cargo  ex  "Argos,"  L.  R.  5  P.  C.  Mass.  91  (1808);  Harris  v.  Rand,  4 
134   (1873);   Morgan  v.  Insurance  N.  H.  259,  17  Am.  Dec.  421  (1827); 
Co.,  4  Dallas  (U.  S.),  455,  1  L.  ed.  Western     Transportation     Co.     v. 
907  (Pa.,  1806) .  Hoyt,  69  N.  Y.  230,  25  Am.  Rep. 

2  Cargo  ex  "Argos,"  supra.  175,  B.  &  W.  287  (1877);  Braith- 

3  Brittan  v.   Barnaby,  21   How.  waite  v.  Power,  1  No.  Dak.  445, 
(U.  S.)  527,  16  L.  ed.  177  (1858);  48  N.  W.  354  (1891). 
McCullough   v.    Hellweg,   66   Md.  *  Braith waite  v.  Power,  supra. 
269  (1886);  Lane  v.  Penniman,  4 
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similar  things  are  shipped,  or  commodities  are  shipped  in 
bulk,  and  a  portion  is  lost.  Thus  where  a  cargo  of  fruit 
was  shipped  and  part  of  it  decayed,  freight  was  recover- 
able on  that  portion  of  the  cargo  which  was  delivered  in 
specie.1  In  fact,  it  may  in  such  a  case  be  the  duty  of  the 
carrier  to  permit  the  consignee  to  treat  the  shipment  as 
an  aggregate  of  units.  For  instance,  when  such  a  cargo 
was  being  unloaded  upon  the  wharf  for  delivery,  and  only 
part  of  it  could  be  unloaded  in  a  day,  it  was  held  that  the 
consignee  had  a  right  to  take  that  portion  of  the  cargo  so 
unloaded  upon  paying  freight  pro  rata* 

§  1268.  Freight  indivisible  as  a  ride. 

Where  goods  are  shipped  in  a  single  shipment  the  freight 
cannot  be  broken  up,  and  a  pro  rata  amount  charged  for 
a  part  delivered.  Thus  the  carrier,  offering  part,  cannot 
libel  it  for  freight,3  and  where  part  has  been  delivered, 
and  the  carrier  fails  to  deliver  the  remainder,  he  is  en- 
titled to  no  freight . 4  Thus : ' '  unless  freight  is  wholly  earned 
by  a  strict  performance  of  the  voyage,  no  freight  is  due  or 
recoverable.  The  contract  of  the  carrier  is  indivisible, 
and  he  can  recover  for  no  portion  of  the  voyage  that  has 
been  made,  until  the  whole  is  finished  and  the  goods  have 
reached  their  destination." 

§  1269.  Entire  freight  when  goods  arrive  damaged. 

If  the  goods  arrive  in  specie,  but  have  been  damaged 
without  fault  of  the  carrier,  entire  freight  is  due.5  If, 
however,  the  goods  do  not  arrive  in  specie,  though  through 

1  The  Brig  Collenberg,    1   Black  4  Western  Transportation  Co.  v. 

(U.  S.)  170,  17  L.  ed.  89  (1859).  Hoyt,  69  N.  Y.  230,  25  Am.  Rep. 

2Brittan  v.   Barnaby,  21  How.  175,  B.  &  W.  287  (1877). 

(U.  S.)  527,16  L.  ed.  177  (1858).  5  Lawrence     v.     Denbreens,      1 

3  In  re  Vitrified  Pipes,  14  Blatch.  Black.   (U.  S.)   170,   17  L.  ed.  89 

274,  Fed.  Gas.   10,536  (1877),  re-  (1862);   The  Cuba,   3  Ware,   260, 

versing  5  Ben.  402,  Fed.  Gas.  14,280  Fed.  Gas.  3,458  (1860);  Seaman  v. 

(1871).  Adler,  37  Fed.  268  (1889). 
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no  fault  of  the  carrier,  no  freight  whatever  is  earned. 1  If 
they  arrive  damaged  by  fault  of  the  carrier,  so  long  as 
they  are  still  in  specie,  the  owner  cannot  refuse  to  receive 
them.  In  England  he  must  pay  the  entire  freight,  and 
recover  damages  for  the  injury  as  a  separate  matter.2  In 
the  United  States,  however,  he  may  if  he  chooses  deduct 
from  the  freight  the  damage  to  the  goods.3  As,  however, 
no  excess  of  damage  can  be  recovered  in  that  way  and  if 
recoupment  is  made  no  action  will  lie  for  the  excess  of 
the  damage,  this  course  is  not  wise  unless  the  amount  of 
damage  is  less  than  the  freight. 

§  1270.  General  principles  as  to  additional  charges. 

The  entire  service  of  the  carrier  in  connection  with  a 
single  shipment  being  conceived  of  as  a  unit,  it  should 
follow  that  only  one  charge  may  be  made,  covering  the 
entire  unit  of  service.  Ordinarily  this  is  true.  The  rail- 
road company  cannot  make  a  variety  of  different  charges 
for  the  facilities  it  uses  and  the  servants  it  employs;  for 
instance,  it  would  be  absurd  for  it  to  make  a  block  signal 
charge  or  an  engineer  charge.  It  would  seem  to  be  the 
duty  of  the  railroad  to  equip  itself  fully  for  the  service  it 
undertakes,  and  then  to  make  a  single  rate  to  the  shipper 
who  wishes  the  transportation  of  certain  goods  to  a  certain 
place.4  This  ought  to  hold  true  of  all  usual  services  which 

!Ridyard  v.  Phillips,  4  Blatch.  Mich.  281  (1854);  Elwell  v.  Skiddy, 

443,  Fed.  Cas.  11,820  (1860).  77  N.  Y.  282  (1879). 

2  Meyer  v.  Dresser,  10  C.  B.  N.  S.  Pennsylvania. — Leech    v.     Bald- 
646  (1864).  win,  5  Watts  (Pa.),  446  (1836). 

3  Connecticut. — Relyea  v.  New  Ha-  4  In  Interstate  Commerce  Comtn. 
ven  R.  M.  Co.,  42  Conn.  579  (1873).  v.  Stickney,  215  U.  S.  98,  54  L.  ed. 

Illinois.— Edwards  v.  Todd,  2  000,  30  Sup.  Ct.  66  (1909),  it  was 
111.  462  (1837).  held  a  carrier  may  charge  and  re- 

Kentucky. — Boggs  v.  Martin,  13  ceive  compensation  for  service  that 
B.  Mon.  (Ky.)  239  (1852).  it  may  render,  or  procure  to  be 

Michigan. — Ward  v.  Fellers,  3  rendered,  off  its  own  line,  or  out- 
side of  the  mere  transportation. 
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the  carrier  must  render  the  shipper  in  the  line  of  its  duty, 
but  as  to  services  outside  its  obligation  to  the  shipper  it 
may  render  a  separate  bill  if  it  pleases.  More  than  this, 
there  are,  it  must  be  admitted,  certain  extraordinary  serv- 
ices in  special  kinds  of  shipments  which  are  not  required 
by  shippers  generally,  and  for  which,  it  seems,  it  is  more 
convenient,  if  indeed  not  more  just,  to  make  a  separate 
charge.1 

1  It  was  held  in  the  319K  Tons  ing  a  shipper  for  shoveling  at  a 
of  Coal,  14  Blatch.  453  (1878),  that  coal  tipple  more  than  the  current 
a  railroad  could  not  justify  charg-  rate  for  such  service. 
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§  1280.  The  rule  against  discrimination. 

The  term  unjust  discrimination  has  been  in  the  public 
service  law  from  the  beginning,  but  it  has  never  meant 
as  much  as  it  does  to-day.  When  an  innkeeper  took  in 
one  traveler  and  turned  the  next  away  this  would  be  called 
discrimination,  when  in  reality  the  wrong  to  the  second 
man  is  refusal  to  serve  him,  not  discrimination  against 
him.  What  would  be  discrimination  in  the  modern  sense 
would  be  if  a  carrier  should,  while  accepting  goods  from 
two  shippers  willingly  enough,  charge  one  more  than  the 
other  for  the  same  transportation.  So  if  a  railroad  in 
time  of  stress  should  give  cars  to  earlier  shippers  and  have 
none  left  for  later  applicants,  this  would  sometimes  be 
called  discrimination;  but  in  this  case  the  default  of  the 
carrier  is  his  failure  to  provide  sufficient  facilities  for  all. 
But  although  it  is  not  discrimination  for  a  carrier  of  pas- 
sengers to  assign  separate  cars  to  negro  passengers  it 
would  be  discrimination  if  these  cars  were  not  as  well  ap- 
pointed as  those  assigned  to  white  passengers. 

Topic  A.  Development  of  the  Rule 

§  1281.  Evolution  of  the  rule. 

The  fundamental  limitation  upon  the  charges  of  a  com- 
mon carrier,  that  they  shall  be  in  no  respect  unreasonable, 
has  just  been  discussed  with  much  detail.  But  a  further 
requirement  of  the  public  service  law  governing  the  rates 
of  the  common  carrier  remains  to  be  considered,  and  that 
is  the  more  modern  requisite  that  rates  shall  be  in  no  re- 
spect unjustly  discriminatory.  It  must  be  plain  to  all 
who  have  followed  the  course  of  events  with  the  least  at- 
tention that  there  has  been  distinct  evolution  in  the  law 
governing  public  employment  during  the  last  twenty-five 
years.  *  The  rule  against  discrimination  is  the  most  recent 

1  Thus  to  protect  himself  against  for  a  patron  of  a  public  service 
discrimination  it  was  once  necessary  company  to  get  the  company  to 
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development  in  the  definition  of  public  duty.  A  compara- 
tively few  years  ago  it  was  held  that  if  a  public  service 
company  served  all  at  reasonable  rates  it  performed  its 
obligation,1  but  modern  industrial  conditions  require  the 
further  law  that  it  shall  serve  all  with  equality.  The  study 
of  the  general  course  of  this  development  is  well  worth  the 
space  which  will  be  devoted  to  it  in  this  chapter.  One 
cannot  know  exactly  what  the  present  law  is  upon  this  or 
any  other  subject  without  knowing  its  history. 

§  1282.  No  law  originally  against  discrimination  as  such. 
The  state  of  the  law  as  to  this  matter  at  the  middle  of 
the  nineteenth  century  is  well  set  forth  in  the  important 
case  of  Fitchburg  Railroad  v.  Gage.2  The  principal  issue 
in  this  case  was  whether  the  railroad  could  charge  one 
shipper  a  fifty  cent  rate  on  ice  from  one  point  on  their 
route  to  another  while  it  was  charging  another  shipper  a 
twenty  cent  rate  on  brick  for  the  same  transportation. 
It  will  be  seen  that  this  case  really  involves  no  question  of 
personal  discrimination  since  these  are  obviously  very  dif- 
ferent goods  which  are  being  shipped  over  the  route.  Still 
the  language  of  the  court  is  often  cited  as  expressing  the 
opinion  that  there  is  no  rule  against  discrimination  as  such; 
and  this  undoubtedly  was  its  view,  as  it  was  of  other  courts 
at  that  time.  Mr.  Justice  Merrick  thus  concluded  his 
discussion  of  the  general  rights  and  duties  of  common  car- 
riers according  to  the  common  law  as  he  conceived  it  to  be : 
"  The  principle  derived  from  that  source  is  very  plain  and 
simple.  It  requires  equal  justice  to  all.  But  the  equality 
which  is  to  be  observed  in  relation  to  the  public  and  to 

contract  with   him   that   it   would  less  the  case  in  hand  comes  within 

not  discriminate  against  him.     See  the  statute  there  is  no  law  against 

Pennsylvania  Coal  Co.  v.  Delaware  the  discrimination.     Bibber-White 

&  H.  Canal  Co.,  31  N.  Y.  91  (1865).  Co.  v.  White  River  Valley  Electric 

1  Where  there  is  a  statute  against  Co.,  175  Fed.  470  (1910). 

discrimination     it     is     sometimes  *  12  Gray  (Mass.),  393  (1859). 
thought  by  courts  to-day  that  un- 
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every  individual  consists  in  the  restricted  right  to  charge, 
in  each  particular  case  of  service,  a  reasonable  compensa- 
tion, and  no  more.  If  the  carrier  confines  himself  to  this, 
no  wrong  can  be  done,  and  no  cause  afforded  for  complaint 
If,  for  special  reasons,  in  isolated  cases,  the  carrier  sees 
fit  to  stipulate  for  the  carriage  of  goods  or  merchandise  of 
any  class  for  individuals  for  a  certain  time  or  in  certain 
quantities  for  less  compensation  than  what  is  the  usual, 
necessary,  and  reasonable  rate,  he  may  undoubtedly  do 
so  without  thereby  entitling  all  other  persons  and  parties 
to  the  same  advantage  and  relief."  l 


1  The  principal  cases  which  have 
held  that  there  is  no  rule  against 
all  discrimination  as  such  are  col- 
lected in  this  note  for  the  conven- 
ience of  the  reader: 

United  States. — Parsons  v.  Chi- 
cago &  N.  W.  Ry.  Co.,  167  U.  S. 
447,  42  L.  ed.  231,  17  Sup.  Ct.  887 
(1897),  semble;  De  Bary  Baya  M.  L. 
v.  Jacksonville,  T.  &  K.  W.  Ry. 
Co.,  40  Fed.  392  (1889). 

California. — Cowden  v.  Pacific 
C.  S.  S.  Co.,  94  Cal.  470,  29  Pac. 
873,  28  Am.  St.  Rep.  142,  18  L.  R. 
A.  221  (1892). 

Colorado. — Bayles  v.  Kansas  Pac. 
R.  R.  Co.,  13  Colo.  181,  22  Pac.  341, 

5  L.  R.  A.  480  (1889). 

Florida. — Johnson    v.    Pensacola 

6  P.  R.  R.  Co.,  16  Fla.  623,  26  Am. 
Rep.  731  (1878). 

Illinois.— Chicago,  B.  &  Q.  R.  R. 
Co.  v.  Parks,  18  111.  460,  68  Am. 
Dec.  562  (1857). 

Iowa. — Cook  v.  Chicago,  R.  I. 
&  Pac.  Ry.  Co.,  81  Iowa,  551,  46 
N.  W.  1080,  25  Am.  St.  Rep.  512, 
9  L.  R.  A.  764  (1890),  semble. 

Massachusetts. — Fitchburg  R.  R. 
Co.  v.  Gage,  12  Gray,  393  (1859). 


Missouri. — Christie  v.  Missouri 
P.  R.  R.  Co.,  94  Mo.  453,  7  S.  W. 
567  (1888),  semble. 

New  Hampshire. — Concord  &  P. 
R.  R.  v.  Forsaith,  59  N.  H.  122, 
47  Am.  Rep.  181  (1879),  semble. 

New  York. — Killmer  v.  New  York 
C.  R.  R.  Co.,  100  N.  Y.  395,  3  N.  E. 
293,  53  Am.  Rep.  194  (1885);  Root 
v.  Long  I.  R.  R.  Co.,  114  N.  Y. 
300,  21  N.  E.  403,  11  Am.  St.  Rep. 
643,  4  L.  R.  A.  331  (1889);  Lough 
v.  Outerbridge,  143  N.  Y.  271,  38 
N.  E.  292,  42  Am.  St.  Rep.  712,  25 
L.  R.  A.  674  (1894) ;  Parks  v.  Jacob 
Dold  Packing  Co.,  6  N.  Y.  Misc. 
570,  27  N.  Y.  Supp.  289  (1894). 

Pennsylvania. — Audenried  v.  Phil- 
adelphia &  R.  R.  R.,  68  Pa.  St.  370, 

8  Am.  Rep.  195  (1871),  semble. 
South  Carolina. — Ex  parte  Ben- 
son &  Co.,  18  S.  C.  38,  44  Am.  Rep. 
564   (1882);   Avinger  v.   So.   Car. 
R.  R.,  29  S.  C.  265,  7  S.  E.  493,  13 
Am.  St.  Rep.  716  (1888). 

Tennessee. — Ragan  &  B.  v.  Aiken, 

9  Lea,  609  (1882). 

Texas.— Houston  &  T.  C.  Ry. 
Co.  v.  Rust  &  D.,  58  Tex.  98 
(1882). 
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§  1283.  Later  rule  against  unreasonable  differences. 

For  a  considerable  time  thereafter  this  remained  the 
prevailing  statement  of  the  extent  of  the  limitations  which 
the  law  placed  upon  the  charges  of  the  carrier.  Indeed 
as  new  cases  arose  the  courts  committed  themselves  to 
still  more  definite  statements.  Thus  in  the  case  of  John- 
son v.  Pensacola  and  Perdido  Railroad  Company  l  the 
court  refused  to  grant  reparation  to  a  complainant  who 
showed  that,  while  it  was  charging  him  one  rate  for 
transportation  of  lumber,  it  was  charging  another  ship- 
per one-third  less  for  the  same  transportation  under  cir- 
cumstances and  conditions  in  all  respects  that  were  es- 
sential entirely  similar.  Mr.  Justice  Westcott  in  delivering 
the  opinion  of  the  court  held  this  declaration  demurrable 
by  the  weight  of  authority.  "Our  conclusions,"  he  said, 
"are  that,  as  against  a  common  or  public  carrier,  every 
person  has  the  same  right ;  that  in  all  cases,  where  his  com- 
mon duty  controls,  he  cannot  refuse  A  and  accommodate 
B;  that  all,  the  entire  public,  have  the  right  to  the  same 
carriage  at  a  reasonable  price,  and  at  a  reasonable  charge 
for  the  service  performed;  that  the  commonness  of  the  duty 
to  carry  for  all  does  not  involve  a  commonness  or  equality 
of  compensation  or  charge;  that  all  the  shipper  can  ask 
of  a  common  carrier  is,  that  for  the  service  performed  he 
shall  charge  no  more  than  a  reasonable  sum  to  him;  that 
whether  the  carrier  charges  another  more  or  less  than  the 
price  charged  a  particular  individual,  may  be  a  matter  of 
evidence  in  determining  whether  a  charge  is  too  much  or 
too  little  for  the  service  performed,  and  that  the  difference 
between  the  charges  cannot  be  the  measure  of  damages 
in  any  case,  unless  it  is  established  by  proof  that  the 

Vermont.— State  v.  Central  Vt.  ern  R.  R.  Co.,  5  C.  B.  (N.  S.)  366 

Ry.  Co.,  81  Vt.  463,  71  Atl.  194,  (1858). 

130  Am.  St.  Rep.  1065  (1908).  »  16  Fla.  623,  26  Am.  Rep.  731 

England.— Nicholson  v.  Gt.  West-  (1878). 
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smaller  charge  is  the  true  reasonable  charge  in  view  of  the 
transportation  furnished,  and  that  the  higher  charge  is 
excessive  to  that  degree."  * 

§  1284.  Special  rates  may  not  be  discriminatory. 

In  the  case  of  Cleveland,  Columbus,  Cincinnati  &  In- 
dianapolis Railroad  Company  v.  Closser,2  where  suit  was 
brought  for  a  rebate  promised  by  the  railroad  upon  especial 
arrangement  for  a  through  shipment  of  grain,  no  other 
facts  appearing,  it  was  held  that  where  a  carrier  agrees 
that  he  will  carry  goods  at  a  certain  rate  and  that  after 
the  shipment  he  will  repay  the  shipper  a  rebate  of  part  of 
such  rate,  this  is  only  an  agreement  to  carry  the  goods  at 
a  compensation  ultimately  agreed  upon,  and  is  not  il- 
legal in  itself.  The  general  attitude  of  the  court  may  be 
seen  from  the  following  extract  from  the  opinion  of  Mr. 
Justice  Eliott,  in  which  he  states  the  extent  of  the  law 
against  discrimination  as  the  Indiana  court  sees  it.  "It 
is  by  no  means  every  favor  shown  a  particular  shipper,  al- 
though it  may  constitute  in  some  measure  a  discrimina- 
tion favorable  to  him  and  unfavorable  to  other  shippers 
that  impresses  upon  a  contract  for  the  carriage  of  goods 
the  seal  of  condemnation.  The  common-law  authorities 
fully  support  the  position  here  taken  that  reference  al- 
ways must  be  had  to  such  circumstances  as  quantity,  dis- 
tance and  kindred  considerations.  The  hinge  of  the  ques- 

1  To  the  same  effect  see:  South  Carolina. — Ex  parte  Ben- 

Georgia— Central  of  Ga.  Ry.  v.  son,  18  S.  C.  38,  44  Am.  St.  Rep. 

Augusta    Brokerage  Co.,    122  Ga.  -564(1882). 

646,  50  S.  E.  473  (1905).  Tennessee.— Ragan  &  B.  v.  Aiken, 

Iowa.— Cook  v.  Chicago,  R.  I.  &  9  Lea,  609  (1882). 

P.  Ry.  Co.,  81  Iowa,  551,  46  N.  W.  Vermont.— State  v.   Central   Vt. 

1080,  25  Am.  St.  Rep.  512,  9  L.  R.  Ry.  Co.,  81  Vt.  463,  71  Atl.  194, 

A.  764  (1890).  130  Am.  St.  Rep.  1065  (1908). 

Massachusetts.— Spofford  v.  Bos-  2 126  Ind.  348,  26  N.  E.  159,  22 

ton  &  M.  R.  R.  Co.,  128  Mass.  326  Am.  St.  Rep.  593,  9  L.  R.  A.  754 

(1880).  (1890). 
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tion  is  not  found  in  the  single  fact  of  discrimination,  for 
discrimination  without  partiality  is  inoffensive  and  par- 
tially exists  only  in  cases  where  advantages  are  equal  and 
one  party  is  unduly  favored  at  the  expense  of  another  who 
stands  upon  an  equal  footing."  l 

§  1285.  Exclusiveness  once  held  indispensible. 

In  a  similarly  inconclusive  case,  Christie  v.  Missouri 
Pacific  Railroad  Company,2  where  a  petition  alleged  that 
a  contract  was  made  with  the  agent  of  a  railroad  com- 
pany regarding  the  shipment  of  grain  at  a  reduced  price, 
stating  its  terms,  it  was  held  that  nothing  appeared  to 
show  that  the  arrangement  was  against  public  policy, 
Chief  Justice  Norton  saying:  "A  common  carrier  has  the 
right  to  contract  to  ship  freight  at  a  lower  rate  than  the 
published  tariff  rate,  if  he  choose  to  do  so;  and  such  a 
contract  is  not  against  public  policy  unless  the  privilege 
to  ship  at  such  rate  is  granted  exclusively  to  the  shipper 
with  whom  it  is  made,  or  is  denied  to  other  shippers.  It 
is  the  exclusiveness  of  the  privilege  granted  to  one  and 
denied  to  another  which  makes  the  discrimination,  and 
renders  the  contract  void  as  against  public  policy.  No 
such  exclusiveness  or  discrimination  appears  in  the  con- 
tract sued  upon,  and  the  objection  of  defendant  to  the 
reception  of  any  evidence  was  properly  overruled."  3 

§  1286.  Discrimination    as    evidence    of    unreasonable 
rates. 

How  cautious  many  courts  were  in  working  the  new 
rule  out  may  be  seen  by  an  extract  from  the  opinion  of 
Judge  Bruce  in  Samuels  v.  Louisville  and  Nashville  Rail- 

1  The     same     doctrine     appears  2  94  Mo.  453,  7  S.  W.  567  (1888). 

prominently   in    Lough   v.    Outer-  3  The  case  of  Toledo,  W.  &  W.  R. 

bridge,  143  N.  Y.  271,  38  N.  E.  292,  Co.  v.  Elliott,  76  111.  67  (1875),  was 

42  Am.  St.  Rep.  712,  25  L.  R.  A.  relied  upon  by  the  court. 
674  (1894). 
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road  Company,1  where  the  court  sustained  on  demurrer 
a  complaint  which  stated  discrimination,  but  did  not  al- 
lege unreasonable  charge:  "But  the  question  in  this  case 
is  to  be  determined  upon  the  common  law,  and  in  the  light 
of  those  principles  as  applied  to  railroad  companies.  In 
a  case  like  the  one  at  bar,  can  there  be  a  reasonable  charge 
which  is  not  at  the  same  time  a  substantially  equal  charge? 
And  is  not  a  charge  unreasonable  when  it  is  unequal,  and 
in  breach  of  the  obligation  and  duty  of  the  common  car- 
rier to  the  public?" 

§  1287.  Complainant  charged  more  than  regular  rates. 

Thus  in  outrageous  cases  relief  would  be  given  in  all 
jurisdictions  by  some  one  of  these  principles.  In  one  of 
the  most  extreme  cases  in  the  books,  Menacho  v.  Ward,3 
it  was  set  forth  by  the  shippers  in  their  application  for 
relief  that  the  carrier  in  question  had  arbitrarily  refused 
them  equal  terms,  facilities  and  accommodations  to  those 


1  31  Fed.  57  (1887). 

2  Discrimination    was    held    evi- 
dence of  unreasonable  rates  in  the 
following  cases,  among  others: 

United  States. — Union  Pac.  Ry. 
Co.  v.  Goodridge,  149  U.  S.  680,  37 
L.  ed.  896,  13  Sup.  Ct.  970  (1893); 
Parsons  v.  Chicago  &  N.  W.  Ry., 
167  U.  S.  447,  42  L.  ed.  231,  17 
Sup.  Ct.  887  (1897);  Hays  v.  Penn- 
sylvania Co.,  12  Fed.  309  (1882); 
Menacho  v.  Ward,  27  Fed.  529 
(1886);  Missouri  Pac.  R.  R.  Co.  v. 
Texas  &  Pac.  R.  R.  Co.,  30  Fed. 
2  (1887);  Burlington  C.  R.  &  N. 
Ry.  Co.  v.  N.  W.  Fuel  Co.,  31  Fed. 
652  (1887);  Bibber-White  Co.  v. 
White  River  V.  El.  Co.,  175  Fed. 
170  (1910). 

Alabama. — Mobile  &  O.  R.  R. 
Co.  v.  Dismukes,  94  Ala.  135,  17 
L.  R.  A.  113  (1891). 


Colorado. — Bayles  v.  Kansas  Pac. 
R.  R.  Co.,  13  Colo.  181,  22  Pac. 
341,  5  L.  R.  A.  480  (1889). 

Illinois.— St.  Louis,  A.  &  T.  H. 
R.  R.  Co.  v.  Hill,  14  111.  App.  579 
(1884). 

Indiana. — Louisville,  E.  &  St. 
L.  C.  R.  Co.  v.  Wilson,  132  Ind. 
517,  32  N.  E.  311  (1892). 

Iowa. — Cook  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.,  81  Iowa,  551,  46  N.  W. 
1080,  25  Am.  St.  Rep.  512,  9  L.  R. 
A.  764  (1890). 

Missouri. — Christie  v.  Missouri, 
P.  R.  R.  Co.,  94  Mo.  453,  7  S.  W. 
567  (1888). 

New  Hampshire. — McDuffee  v. 
Portland  &  R.  R.  R.  Co.,  52  N.  H. 
430,  13  Am.  Rep.  72  (1873). 

3  27  Fed.  529(1886). 
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granted  and  allowed  to  other  shippers,  and  had  arbi- 
trarily exacted  from  them  a  much  greater  rate  of  freight 
than  he  was  at  the  same  time  charging  to  shippers  of 
merchandise  generally.  It  appeared  that  these  shippers 
had  thus  been  "blacklisted"  because  they  maintained 
business  relations  with  a  rival  carrier.  But  the  court 
found  this  no  excuse  for  charging  the  complainants  more 
than  the  regular  rates,  Judge  Baxter,  although  still  be- 
lieving as  the  majority  of  people  then  believed  that  the 
law  did  not  require  any  greater  equality  than  that  no 
shipper  should  be  charged  an  unreasonable  rate,  neverthe- 
less finding  upon  the  evidence  that  the  complainants  had 
been  treated  outrageously.  "The  fact  that  the  carrier 
charges  some  less  than  others  for  the  same  service  is  merely 
evidence  for  the  latter,  tending  to  show  that  he  charges 
them  too  much;  but  when  it  appears  that  the  charges  are 
greater  than  those  ordinarily  and  uniformly  made  to 
others  for  similar  services,  the  fact  is  not  only  competent 
evidence  against  the  carrier,  but  cogent  evidence,  and 
shifts  upon  him  the  burden  of  justifying  the  exceptional 
charge."  * 

1  This  distinctive  rule  against  un-  Massachusetts. — Fitchburg  Rail- 
justifiable  discrimination  was  rec-  road  Co.  v.  Gage,  12  Gray,  393 
ognized  in:  (1859). 

United   States. — De    Bary    Baya  Missouri. — Rothschild     v.     Wa- 

M.  L.  v.  Jacksonville,  T.  &  K.  W.  bash,  St.  L.  &  P.  R.  R.,  92  Mo.  91, 

Ry.  Co.,  40  Fed.  392  (1889);  Sam-  4  S.  W.  418  (1887);  McNees  v.  Mis- 

uels  v.  Louisville  &  N.  R.  R.  Co.,  souri  Pacific  R.  R.  Co.,  22  Mo.  App. 

31   Fed.   57   (1887);   Postal  Cable  224  (1886). 

Telegraph  Co.  v.  Cumberland  Tele-  New  York. — Killmer  v.  New  York 

phone  &  Telegraph  Co.,  177  Fed.  Cent.  &  H.  R.  R.  R.  Co.,  100  N.  Y. 

726  (1910).  395,  3  N.  E.  293,  53  Am.  Rep.  11)1 

Florida. — Johnson    v.    Pensacola  (1885). 

&  P.  R.  R.,  16  Flu.  623,  26  Am.  St.  North  Carolina.— Griffin  v.  Golds- 
Rep.  731  (1878).  boro  Water  Co.,  122  N.  C.  200,  :H) 

Illinois.— Chicago,  B.  &  Q.  R.  R.  S.  E.  319,  41  L.  R.  A.  240  (1898). 

v.  Parks,  18  111.  460,  68  Am.  Dec.  England. — Steamship  Co.  v.  .Mc- 

562  (1857).  Gregor,  21  Q.  B.  Div.  544,  affirmed 
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§  1288.  Others  charged  less  than  regular  rates. 

It  is  not  surprising  that  the  distinction  just  discussed 
has  fallen  into  disrepute.  Whether  the  complainant  is 
charged  more  than  the  regular  rates  which  others  are 
called  upon  to  pay,  or  whether  he  is  compelled  to  pay  the 
regular  rates  while  others  are  given  reductions  there  is 
the  same  inequality  in  treatment  and  the  same  disad- 
vantage in  business.  That  this  distinction  is  ignored  in 
modern  times  is  shown  in  several  recent  years  in  many 
cases  but  in  none  is  it  better  set  forth  than  in  a  water 
rates  case  where  the  complaint  made  by  certain  takers 
was  that  certain  others  were  getting  much  lower  rates. 
The  company  explained  that  these  others  had  threatened 
to  start  a  rival  water  company  and  that  these  concessions 
had  been  necessary  to  ward  off  this  project;  but  the  North 
Carolina  court  held  this  no  justification.1  Mr.  Justice 
Clark  wrote  a  striking  opinion  well  worth  full  quotation 
to  show  the  modern  way  of  looking  at  the  wrong  of  dis- 
crimination: "The  acceptance  by  a  water  company  of 
its  franchise  carries  with  it  the  duty  of  supplying  all  per- 
sons along  the  lines  of  its  mains,  without  discrimination, 
with  the  commodity  which  it  was  organized  to  furnish. 
All  persons  are  entitled  to  have  the  same  service  on  equal 
terms  and  at  uniform  rates.  If  this  were  not  so,  and 
if  corporations  existing  by  the  grant  of  public  franchises 
and  supplying  the  great  conveniences  and  necessities  of 
modern  city  life,  as  water,  gas,  electric  light,  street  cars, 
and  the  like  could  charge  any  rates  however  unreasonable, 
and  could  at  will  favor  certain  individuals  with  low  rates 

23  Q.  B.  Div.  598  (1892),  17  App.  Accord  is  Harris  v.  Cockemoutn 

Caa.  25;  Evershed  v.  Railway  Co.,  3  Ry.  Co.,  3  C.  B.  (N.  S.)  693  (lower 

Q.  B.  Div.    135,  affirmed  L.  R.  3  rate  to  one  threatening  new  railway 

App.  Gas.  1029  (1878).  not  justified). 

1  Griffin  v.  Goldsboro  Water  Co.,  See  further  State  v.  Birmingham 

122  N.  C.  206,  30  S.  E.  319,  41  L.  R.  Water  Works  Co.  (Ala.),  51  So.  354 

A.  240  (1898).  (1910). 
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and  charge  others  exorbitantly  high  or  refuse  service  al- 
together, the  business  interests  and  the  domestic  comfort 
of  every  man  would  be  at  their  mercy.  They  could  kill 
the  business  of  one  and  make  alive  that  of  another  and 
instead  of  being  a  public  agency  created  to  promote  the 
public  comfort  and  welfare  these  corporations  would  be 
the  masters  of  the  cities  they  were  established  to  serve. 
A  few  wealthy  men  might  combine  and,  by  threatening 
to  establish  competition,  procure  very  low  rates  which 
the  company  might  recoup  by  raising  the  price  to  others 
not  financially  able  to  resist — the  very  class  which  most 
needs  the  protection  of  the  Jaw — and  that  very  condition 
is  averred  in  this  complaint.  The  law  will  not  and  cannot 
tolerate  discrimination  in  the  charges  of  these  quasi-public 
corporations.  There  must  be  equality  of  rights  to  all  and 
special  privileges  to  none,  and  if  this  is  violated,  or  un- 
reasonable rates  are  charged,  the  humblest  citizen  has 
the  right  to  invoke  the  protection  of  the  laws  equally  with 
any  other."  l 

§  1289.  Outright  discrimination  universally  condemned. 
Even  in  the  earlier  cases  some  qualifications  were  made ; 
the  power  to  discriminate  as  much  as  it  pleased  between 
shippers  was  not  left  to  the  railroads.  For  even  then  it 
was  vaguely  felt  that  equal  service  to  all  dealers  upon  fair 
terms  was  necessary  for  the  maintenance  of  free  industrial 
conditions.  And  the  courts  never  went  so  far  that  they 
could  not  be  continually  more  insistent  that  they  had 
meant  that  reasonable  rates  to  all  must  be  equal  rates  to 
all  unless  the  conditions  were  shown  to  be  dissimilar. 
This  is  the  position  still  taken  in  many  jurisdictions;  and 

1  According  to  two  recent  cases  L.,  F.  &  P.  Co.  v.  Orr  (Ind.  App.), 

a  gas  company  cannot  legally  give  60  N.  E.  716  (1901). 

lower  rates  to   its  own  stockhold-  Pennsylvania. — Crescent        Steel 

era.  Co.  v.  Equitable  Gas  Co.,  23  Pitts. 

Indiana.— Redkey  C.   Nat.   Gas  L.  J.  (N.  S.)  316  (1892). 

[1132] 


PROHIBITION  OF  DISCRIMINATION        [  §  1289 

it  will  be  seen  that  to  a  large  extent  it  prevents  discrim- 
inatory rates  as  well  as  unreasonable  charges.  An  elab- 
orate case  of  the  sort  just  described  from  a  comparatively 
recent  period  is  Cook  v.  Chicago,  Rock  Island  and  Pa- 
cific Railway  Company.1  In  that  case  it  appeared  that 
the  plaintiffs,  who  were  shippers  of  cattle,  were  charged 
by  the  defendant  from  three  to  ten  dollars  per  car  load 
of  cattle  shipped  more  than  the  charges  made  to  certain 
favored  shippers  who  were  given  a  secret  rebate.  The 
court  held  that  the  railroad  must  make  reparation  for 
this  wrong  by  refunding  these  overpayments  thus  ex- 
torted. The  opinion  of.  Chief  Justice  Rothrock  is  too 
elaborate  for  full  summarizing  here.  He  comes  to  agree- 
ing with  the  advanced  view  which  had  but  recently  been 
put  forward  by  Hutchinson:  where  in  section  243  after 
review  of  the  various  cases  it  was  said:  "Hence  we  may 
conclude  that  in  this  country,  independently  of  statutory 
provisions,  all  common  carriers  will  be  held  to  the  strictest 
impartiality  in  the  conduct  of  their  business,  and  that  all 
privileges  or  preferences  given  to  one  customer,  which 
are  not  extended  to  all,  are  in  violation  of  public  duty. 
An  examination  of  the  authorities  cited  by  these  learned 
authors  leaves  no  doubt  that  a  common  carrier  has  no 
right  to  make  unreasonable  charges  for  his  services,  and 
that  he  cannot  lawfully  make  unjust  discrimination  be- 
tween his  customers."  2 

1  81  Iowa,  551,  46  N.  W.  1080,  25  Illinois—  Indianapolis,   D.   &  S. 
Am.  St.  Rep.  512,  9  L.  R.  A.  764  R.  R.  Co.  v.  Ervin,   118  111.  250 
(1890).  (1886). 

2  The  same  way  of  looking  at  the  Maine. — New  England  Exp.  Co. 
problem  may  be  seen  in  the  follow-  v.  Maine  Cent.  R.  R.  Co.,  57  Me. 
ing  cases  among  others:  188,  2  Am.  Rep.  31  (1869). 

United  States. — Hays  v.  Pennsyl-  New     York. — Lough    v.     Outer- 

vania  Co.,  12  Fed.  309  (1882).  bridge,  143  N.  Y.  271,  38  N.  E.  292, 

Georgia.— Savannah,    F.    &    W.  42  Am.  St.  Rep.  712,  25  L.  R.  A. 

Ry.  Co.  v.  Bundick,  94  Ga.  775,  21  674  (1894). 

S.  E.  994  (1894).  New    Hampshire. — McDuffee    v. 
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§  1290.  Modern  law  against  all  discrimination. 

By  the  better  view,  it  is  submitted,  the  common  law 
to-day  forbids  all  discrimination  between  two  applicants 
who  ask  the  same  service.  This  is  the  modern  view  reached 
after  some  bitter  experiences  with  the  results  of  discrim- 
inations by  the  railroads  in  disturbing  the  normal  in- 
dustrial order,  in  suppressing  competition  and  fostering 
monopoly.  But  over  thirty  years  ago  this  doctrine  that 
there  is  a  necessary  common  law  rule  against  discrimina- 
tion involved  in  the  law  defining  the  public  duty  of  the 
common  carrier  was  stated  in  a  way  which  has  never  been 
improved  upon.  In  the  leading  case  of  Messenger  v. 
Pennsylvania  Railroad  Company,1  Mr.  Justice  Beasley 
said  in  part:  "Recognizing  this  as  the  settled  doctrine,  I 
am  not  able  to  see  how  it  can  be  admissible  for  a  common 
carrier  to  demand  a  different  hire  from  various  persons 
for  an  identical  kind  of  service,  under  identical  conditions. 
Such  partiality  is  legitimate  in  private  business,  but  how 
can  it  square  with  the  obligations  of  a  public  employment? 
A  person  having  a  public  duty  to  discharge,  is  undoubt- 
edly bound  to  exercise  such  office  for  the  equal  benefit  of 
all,  and  therefore  to  permit  the  common  carrier  to  charge 
various  prices,  according  to  the  person  with  whom  he 
deals,  for  the  same  services,  is  to  forget  that  he  owes  a 
duty  to  the  community.  If  he  exacts  different  rates  for 
the  carriage  of  goods  of  the  same  kind  between  the  same 
points,  he  violates,  as  plainly,  though  it  may  be  not  in 
the  same  degree,  the  principle  of  public  policy  which,  in 
his  own  despite,  converts  his  business  into  a  public  employ- 
ment. The  law  that  forbids  him  to  make  any  discrimina- 
tion in  favor  of  the  goods  of  A  over  the  goods  of  B,  when 

Portland  &  R.  R.  R.  Co.,  52  N.  H.          » 7  Vroom  (36  N.  J.  Law),  407,  13 
430,  13  Am.  Rep.  72  (1873).  Am.  Rep.  457,  8  Vroom  (37  N.  J. 

Texas.— Dittmar  v.  New  Braun-      L.),  531,  18  Am.  Rep.  754  (1874). 
fels,  20  Tex.  Civ.  App.  293  (1899). 
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the  goods  of  both  are  tendered  for  carriage,  must,  it  seems 
to  me,  necessarily  forbid  any  discrimination  with  respect 
to  the  rate  of  pay  for  the  carriage."  l 

§  1291.  Necessity  for  the  rule  against  discrimination. 

In  last  analysis  therefore,  it  is  public  opinion  which  has 
dictated  this  rule,  although  it  is  not  too  much  to  claim 
that  this  rule  is  a  logical  development  in  the  law  of  public 


1  The  following  cases  among 
others  hold  discrimination  to  be 
illegal  in  itself  if  the  conditions  un- 
der which  the  service  is  rendered  are 
similar : 

United  States. — American  Express 
Co.  v.  United  States,  212  U.  S.  522, 
53  L.  ed.  635,  29  Sup.  Ct.  315 
(1908);  Western  U.  T.  Co.  v.  Call 
Pub.  Co.,  181  U.  S.  92,  45  L.  ed. 
765,  21  Sup.  Ct.  561  (1901);  Hays 
v.  Pennsylvania  R.  R.  Co.,  12  Fed. 
309,  B.  &  W.  368  (1882);  Postal 
Cable  Telegraph  Co.  v.  Cumberland 
Telephone  &  Telegraph  Co.,  177 
Fed.  726  (1910). 

Alabama.— Mobile  v.  Bienville 
Water  Supply  Co.,  130  Ala.  379,  30 
So.  445  (1901). 

Georgia. — Savannah,  F.  &  W. 
Ry.  Co.  v.  Burdick,  94  Ga.  775,  21 
S.  E.  994  (1894). 

Illinois. — Snell  v.  Clinton  Elec- 
tric Light  Co.,  196  111.  626,  63  N.  E. 
1082,  89  Am.  St.  Rep.  341,  58  L.  R. 
A.  284  (1902). 

Indiana. — Indiana  Nat.  &  I.  Gas 
Co.  v.  State  ex  rel.,  158  Ind.  516,  63 
N.  E.  220  (1902). 

Kansas. — Missouri,  K.  &  T.  Ry. 
Co.  v.  New  Era  Milling  Co.  (Kan.), 
100  Pac.  273  (1909). 

Kentucky. — Owensboro  Gaslight 
Co.  v.  Hildebrand,  19  Ky.  L.  Rep. 
983,  42  S.  W.  351  (1897). 


New  Jersey. — Steward  v.  Lehigh 
V.  R.  R.  Co.,  38  N.  J.  L.  505  (1875). 

New  York. — Armour  Packing  Co. 
v.  Edison  Electric  Co.,  115  N.  Y. 
App.  Div.  51,  100  N.  Y.  Supp.  605 
(1906). 

North  Carolina. — Griffin  v.  Golds- 
boro  Water  Co.,  122  N.  C.  206,  30 
S.  E.  319,  41  L.  R.  A.  240  (1898). 

Ohio. — Scofield  v.  Lake  Shore  & 
M.  S.  R.  R.,  43  Ohio  St.  571,  3  N.  E. 
907,  54  Am.  Rep.  846  (1885);  State 
v.  Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.,  47  Ohio  St.  130,  23  N.  E.  928 
(1890);  Brundred  v.  Rice,  49  Ohio 
St.  640,  32  N.  E.  169,  34  Am.  St. 
Rep.  589  (1892);  Baltimore  &  O. 
R.  R.  Co.  v.  Diamond  Coal  Co.,  61 
Ohio  St.  242,  55  N.  E.  616  (1899); 
Cincinnati,  H.  &  P.  R.  R.  Co.  v. 
Bowling  Green,  57  Ohio  St.  336,  49 
N.  E.  129,  41  L.  R.  A.  122  (1897). 

Pennsylvania. — Sandford  v.  Cata- 
wissa,  W.  &  E.  R.  R.,  24  Pa.  St.  378, 
64  Am.  Dec.  667  (1885);  Long  v. 
Springfield  Water  Co.,  8  Del.  Co. 
151  (1901). 

Tennessee. — Crumley  v.  Watauga 
Water  Co.,  99  Tenn.  420,  41  S.  W. 
1058,  63  Am.  St.  Rep.  184  (1897). 

Texas. — Dittmar  v.  New  Braun- 
fels,  20  Tex.  Civ.  App.  293  (1899). 

Vermont. — Fitzgerald  v.  Grand 
Trunk  Ry.  Co.,  63  Vt.  169,  22  Atl. 
76,  13  L.  R.  A.  70  (1891). 
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duty.  So  involved  are  the  services  of  the  common  car- 
rier directly  or  indirectly  in  all  modern  businesses  that 
it  is  already  felt  to  be  unbearable  if  transportation  is  not 
open  to  all  upon  equal  terms.  And  the  rule  must  be  exact. 
It  is  not  enough  to  say  that  all  must  be  given  rates  which 
are  not  unreasonable,  for  by  that  principle  in  many  cases 
unequal  rates  might  be  justified.  What  public  opinion 
requires  to-day  is  that  the  rates  shall  be  equal ;  if  they  are 
different  by  a  few  cents  upon  a  hundredweight  it  may 
mean  the  fortune  of  the  shipper  who  gets  the  lower  rate 
and  the  ruin  of  his  competitor  who  pays  the  higher  rate. 
As  was  said  in  one  of  the  leading  cases  against  personal 
discrimination,  Schofield  v.  Lake  Shore  &  Michigan  South- 
ern Railway  Company,1  of  discrimination  for  benefits  re- 
ceived: "The  principle  is  opposed  to  a  sound  public  policy. 
It  would  build  and  foster  monopolies,  add  largely  to  the  ac- 
cumulated power  of  capital  and  money,  and  drive  out  all 
enterprise  not  backed  by  overshadowing  wealth.  With 
the  doctrine  as  contended  for  by  the  defendant,  recognized 
and  enforced  by  the  courts,  what  will  prevent  the  great 
grain  interests  of  the  northwest,  or  the  coal  and  iron  in- 
terests of  Pennsylvania,  or  any  of  the  great  commercial 
interests  of  the  country,  bound  together  by  the  power  and 
influence  of  aggregate  wealth,  and  in  league  with  the  rail- 
roads of  the  land,  driving  to  the  wall  all  private  enter- 
prises struggling  for  existence,  and  with  an  iron  hand 
thrusting  back  all  but  themselves?" 

§  1292.  Discrimination  inconsistent  with  public  duty. 

It  is  only  within  this  last  generation,  therefore,  that  it 
has  been  appreciated  that  discrimination  is  truly  incon- 
sistent with  public  duty.  Indeed,  it  was  bitter  experience 

1  43  Ohio  St.  571,  3  N.  E.  907,  54  R.  R.  Co.,  7  Vroom  (36  N.  J.  L.), 
Am.  Rep.  846  (1885).  407,  13  Am.  Rep.  457,  8  Vroom  (37 

2  See  particularly  all  of  the  opin-  N.  J.  L.),  531,  18  Am.  Rep.  754 
ions  in  Messenger  v.  Pennsylvania  (1874). 
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that  forced  the  establishment  of  this  law  rather  than 
any  process  of  logical  deduction.  But  now  that  our  eyes 
have  been  opened  it  is  seen  that  this  rule  against  discrim- 
ination is  involved  in  the  general  law  of  public  service. 
And  in  many  cases  of  recent  date  it  is  stated  as  a  matter  of 
course  that  the  duty  owed  to  all  alike  involves  the  obliga- 
tion to  treat  all  alike.  The  double  aspect  in  which  the 
duty  of  the  common  carrier  in  making  rates  is  viewed  by 
the  more  advanced  courts  is  well  stated  by  one  Judge  l 
thus:  "The  statement  that  one  is  a  common  carrier  ex  vi 
termini,  imports  a  duty  to  the  public,  and  a  corresponding 
legal  right  in  the  public,  a  right  common  to  all.  One  of 
the  duties  imposed  upon  the  common  carrier  is,  that  he 
is  bound  to  carry  for  a  reasonable  remuneration,  and  is 
not  allowed  to  make  unreasonable  and  excessive  charges. 
He  cannot,  like  a  merchant  or  mechanic  consult  his  pleasure 
or  caprice  in  the  conduct  of  his  business,  and  cannot  even 
by  special  agreement  receive  an  excessive  and  extortionate 
price  for  his  services.  Another  duty  imposed  upon  him  is 
to  make  no  unjust,  injurious  or  arbitrary  discrimination 
between  individuals  in  his  dealings  with  the  public.  The 
right  to  the  transportation  services  of  the  carrier  is  a 
common  right  belonging  to  every  one  alike."  2 

Topic  B.  What  Constitutes  Illegal  Discrimination 

§  1293.  What  amounts  to  a  rebate. 

Not  only  are  the  outright  discounts  and  the  flimsy  re- 
bates of  the  earlier  time  illegal,  but  any  device  by  which 
the  charge  to  a  shipper  is  made  less  than  the  schedule  rate 
is  now  held  discrimination.  Thus  free  cartage  for  the 
collection  and  delivery  of  freight  for  certain  shippers  only 

1  Baker,  J.,  in  St.  Louis,  A.  &  T.  Grosscup  in  United  States  v.  Michi- 

H.  R.  R.  Co.  v.  Hill,  14  111.  App.  gan  Central  R.  R.  Co.,  122  Fed.  544 

579  (1884).  (1903). 

J  See  the  strong  opinion  of  Judge 
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is  an  illegal  rebate.1  And  the  allowance  to  certain  ship- 
pers of  a  certain  sum  for  the  use  of  their  private  sidings 
is  another  case  of  illegal  reduction.2  As  such  obvious  de- 
vices have  thus  become  too  dangerous,  more  elaborate 
schemes  have  developed  for  getting  an  advantage  in  rates. 
Thus  many  large  concerns  have  organized,  often  as  a  sep- 
arate concern,  an  industrial  railway  from  their  premises 
to  the  trunk  line.  They  may  thus  attempt  to  pose  as  a 
connecting  carrier,  and  not  only  obtain  from  the  trunk 
line  a  division  of  the  rate  to  market  but  that  dispropor- 
tionately large  share  which  the  originating  carrier  gets.3 
Another  late  scheme  is  the  organization  of  a  dummy 
transportation  company  by  a  manufacturing  company  to 
carry  its  products  to  market,  getting  as  payment  not  only 
the  rental  of  their  special  cars  at  extraordinarily  high 
rate  but  a  virtual  commission  for  furnishing  the  business.4 
It  is  needless  to  say  that  the  courts  have  now  become  too 
sophisticated  to  be  thus  imposed  upon.  Indeed  rebating  in 
all  its  forms  has  now  become  a  very  smoky  sin  indeed, 
and  anyone  who  is  concerned  in  it  will  be  smutted. 

§  1294.  Sanctity  of  the  scheduled  rate. 

The  strict  provisions  against  rebating  in  the  recent 
legislation  are  based  upon  an  ingenious  and  apparently 
effective  plan.  A  schedule  of  rates  prepared  by  the  rail- 
road must  be  filed  with  the  commission,  and  duly  pub- 
lished 5  as  required.  When  this  has  been  done,  the  rate  so 
scheduled  cannot  be  changed  by  the  railroad  without  the 

1  Wight  v.  United  States,  167  U.      T.  &  S.  F.  R.  R.  Co.,  142  Fed.  176 
S.  512,  42  L.  ed.  258, 17  Sup.  Ct.  822      (1905). 

(1897).    See  also  Evershed  v.  Lon-  4  See  United  States  v.  Milwaukee 

don  &  N.  W.  Ry.,  L.  R.  2  Q.  B.  Refrig.  Transit  Co.  (C.  C.  A.),  145 

254.  Fed.  1007  (1906). 

2  Chicago  &  A.  Ry.  Co.  v.  United  5  Due  publication  of  rates  may  be 
States   (C.   C.   A.),   156  Fed.   558  required  by  legislation.    Stone  et  al. 
(1907).  v.  Yazoo  &  M.  V.  R.  R.  Co.,  62 

3  See  United  States  v.  Atchison,  Miss.  607  (1885). 
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filing  and  sufficient  publication  of  a  new  rate.  The  doc- 
trine is  carried  to  such  an  extent  that  even  if  a  shipper  is 
at  first  charged  a  lower  rate  quoted  him  by  a  freight 
agent,  he  can  be  compelled  to  pay  the  difference  between 
this  and  the  scheduled  rate.1  If  the  rate  so  published  is 
unreasonable  in  itself  or  otherwise  disproportionate,  never- 
theless the  shipper  cannot  accept  nor  the  railroad  grant  a 
departure  from  it.2  The  shipper's  remedy  is  a  complaint 
to  the  commission,  which  will  result,  if  successful,  in  a 
reduction  in  the  future  and  in  damages  for  past  unfair 
exactions.  It  follows  that  not  only  are  rebates  to  favored 
individuals  and  even  special  rates  for  good  reasons,  if  they 
have  not  been  publicly  offered,  made  criminal;  but  it  is 


1  United  States.— Texas  &  P.  R. 
R.  Co.  v.  Mugg,  202  U.  S.  242,  50 
L.  ed.  1011,  26  Sup.  Ct.  628  (1906), 
reversing  98  Tex.  352,  83  S.  W. 
800. 

Alabama. — Southern  Ry.  Co.  v. 
Harrison,  119  Ala.  539,  24  So.  55 
(1898). 

Arkansas. — St.  Louis  &  S.  F.  R. 
R.  v.  Ostrander,  66  Ark.  567,  52  S. 
W.  435  (1899). 

Connecticut. — Rowland  v.  New 
York,  N.  H.  &  H.  R.  R.  Co.,  61 
Conn.  103,  23  Atl.  755,  29  Am.  St. 
Rep.  175  (1891). 

Georgia. — Savannah  F.  &  W.  Ry. 
Co.  v.  Bundick,  94  Ga.  775,  21  S.  E. 
995  (1898). 

Louisiana.—  Foster  G.  Co.  v. 
Kansas  City  So.  Ry.  Co.,  121  La. 
1053,  40  So.  1014  (1908). 

Montana. — Bullard  v.  Northern 
Pacific  Ry.  Co.,  10  Mont.  168,  25 
Pac.  120  (1890). 

Nebraska. — Haurigan  v.  Chicago 
&  N.  W.  Ry.  Co.,  80  Neb.  132,  117 
N.  W.  100  (1907). 

Texas. — See  Southern   Pac.   Ry. 


Co.  v.  Redding  (Tex.  Civ.  App.),  43 
S.  W.  1061  (1897). 

2  United  States.— Texas  &  P.  Ry. 
Co.  v.  Abilene  Cotton  Oil  Co.,  204 
U.  S.  426,  51  L.  ed.  553,  27  Sup.  Ct. 
350  (1907);  Southern  Ry.  Co.  v. 
Tift,  206  U.  S.  428,  51  L.  ed.  1061, 
27  Sup.  Ct.  709  (1907),  semble, 
American  Union  Coal  Co.  v.  Penn- 
sylvania R.  R.  Co.,  159  Fed.  278 
(1908);  Van  Patten  v.  Chicago,  M. 
<fe  St.  P.  Ry.  Co.,  81  Fed.  545  (1897). 

Georgia. — Georgia  R.  R.  Co.  v. 
Creety,  5  Ga.  App.  424,  63  S.  E.  528 
(1909). 

Missouri. — Mires  v.  St.  Louis  & 
S.  F.  Ry.  Co.,  134  Mo.  App.  379, 
114  S.  W.  1052  (1908). 

Nebraska. — Wentz-Bates  Mer- 
cantile Co.  v.  Union  Pacific  Ry. 
Co.,  85  Neb.  584,  123  N.  W.  1085 
(1909). 

Oklahoma.— Atchison,  T.  &  S.  F. 
Ry.  Co.  v.  Holmes,  18  Okla.  92,  90 
Pac.  22  (1907). 

West  Virginia. — R obinson  v. 
Baltimore  &  R.  Co.,  64  W.  Va.  406, 
63  S.  E.  323  (1908). 
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also  criminal  for  railroads  or  shippers  to  receive  or  give 
less  than  the  published  rates,  even  though  both  parties 
agree  that  the  published  rates  are  unreasonable  and  dis- 
criminatory. Indeed,  it  is  easy  to  see  that  any  power  to 
the  parties  concerned  to  alter  the  published  rates  on  the 
ground  that  they  are  illegal  would  put  an  end  to  the  effect- 
iveness of  the  whole  act.  The  scheduled  and  published 
rate  is  a  public  record,  back  of  which  no  party  can  go 
until  it  is  altered  in  the  way  provided  by  the  act.  J 

§  1295.  Explanation  of  this  policy. 

Thus  the  statute  provides  a  complete  system.  It  pre- 
vents rebating  by  making  the  published  rate  obligatory 
on  all  concerned,  and  it  gives  relief  from  unfair  published 
rates  by  complaint  to  the  commission.  This  policy  is 
thus  emphasized  in  a  recent  opinion : 2  "The  object  of  the 
statutes  relating  to  interstate  commerce  is  to  secure  the 
transportation  of  person  and  property  by  common  car- 
riers for  reasonable  compensation.  No  rate  can  possibly 
be  reasonable  that  is  higher  than  anybody  else  has  to  pay. 
Recognizing  this  obvious  truth,  the  law  requires  the  car- 
rier to  adhere  to  the  published  rate  as  an  absolute  stand- 
ard of  uniformity.  The  requirement  of  publication  is 
imposed  in  order  that  the  man  having  freight  to  ship  may 

'  How  far  shippers  are  affected  the  carrier  for  loss  of  the  goods  by 

with     familiarity     with     schedules  negligence.     Merchants'  C.  P.  &  S. 

which  they  are  invited  to  inspect  Co.  v.  Insurance  Co.  of  N.  A.,  151 

may  be  seen  in  Mannheim  Ins.  Co.  U.  S.  368,  38  L.  ed.  195,  14  Sup.  Ct. 

v.  Erie  &  W.  Tr.  Co.,  72  Minn.  357,  367  (1894). 
75  N.  W.  602  (1898).  But  it  has  been  held  that  where  a 

1  State  v.  Chicago  &  A.  Ry.  Co.,  person  riding  on  a  free  pass  issued 

148  Fed.  648.  to  him  in  violation  of  statute  is  in- 

The   granting  of   a   rebate   con-  jured  in  an  accident  he  cannof  rc- 

trary  to  the  provision  of  the  Inter-  cover  from  the  railroad.     McNeill 

state  Commerce  Act  does  not  render  v.  Durham  &  C.  R.  R.  Co.,   132 

the  bill  of  lading  void,  so  that  no  N.  C.  510,  44  S.  E.  34  (1903). 
action  can  be  maintained  against 
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ascertain  by  an  inspection  of  the  schedules  exactly  what 
will  be  the  cost  to  him  of  the  transportation  of  his  prop- 
erty; and  not  only  so,  but  the  law  gives  him  another  and 
a  very  valuable  right,  namely,  the  right  to  know,  by  an 
inspection  of  the  same  schedule,  exactly  what  will  be  the 
cost  to  his  competitor  of  the  transportation  of  his  com- 
petitor's property."  Still  more  emphatic  is  the  language 
in  the  latest  case:  l  "Effective  railroad  rate  regulation 
must  begin  with  publicity  of  rates.  To  be  public  the 
rates  must  be  laid  before  the  Interstate  Commerce  Com- 
mission, must  be  kept  in  the  stations  of  the  carriers  for  the 
information  of  the  public,  and  must  also  be  printed  in 
such  form  that  they  shall  be  intelligible  to  the  average 
shipper  upon  examination.  All  of  this  was  perceived  by 
the  lawmakers  20  years  ago,  and  the  rules,  based  upon 
these  considerations,  then  written  into  the  law,  have  con- 
tinued unchanged,  except  as  they  have  been  from  time  to 
time  strengthened  and  amplified." 

§  1296.  Decisions  inconsistent  with  this  policy. 

Most  of  the  decisions  bear  out  this  theory;  there  are, 
however  two  recent  decisions  which  threaten  its  integrity. 
One  of  these  is  the  latest  decision  in  the  notorious  case 
of  the  Standard  Oil  Company  of  Indiana.2  The  dangerous 
thing  in  the  recent  decision  of  Judge  Grosscup  in  the  Cir- 

1  United  States  v.  Illinois  Termi-  for  a   customer   at   less   than   the 

nal  Ry.  Co.,  168  Fed.  546  (1909).  scheduled  rates  wrongfully  intend- 

The  effect  of  a  violation  of  the  ing  to  give  him  a  rebate  therefrom 

Interstate  Commerce  Act  is  to  make  being  hi  pari  delicto  it  cannot  re- 

the  contract  of  carriage  including  cover  the  unpaid  part  of  the  sched- 

the    rate    named    therein,    invalid.  uled  rate.     Illinois  Central  R.  R. 

The  carrier  therefore  cannot  be  sued  Co.  v.  Seitz,  214  111.  350,  73  N.  E. 

for  breach   of   an   executory   term  585  (1905). 

of   the   contract.    Interstate  Com-  2  Standard    Oil    Co.    of   Ind.    v. 

merce  Commission  v.  Chesapeake  United  States,  164  Fed.  376,  90  C. 

&  O.  Ry.  Co.,  128  Fed.  59  (1904).  C:  A.  364  (1908). 

When  a  railroad  transports  goods 
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cuit  Court  of  Appeals  overruling  Judge  Landis  was  the 
suggestion  thrown  out  that  one  cannot  be  found  guilty  of 
accepting  a  rebate  by  mere  proof  that  he  paid  for  trans- 
portation a  less  sum  than  the  scheduled  rate.  This  ap- 
parently makes  it  necessary  in  every  prosecution  for  re- 
bating to  show  beyond  a  reasonable  doubt  that  the  lower 
rate  was  accepted  with  actual  knowledge  of  the  higher 
rate  and  with  the  intention  of  taking  an  illegal  rebate 
from  that  rate.  If  this  guilty  mind  must  be  shown,  the 
effectiveness  of  the  act  is  very  seriously  impaired.  Of 
what  avail  is  the  whole  system  for  the  publication  of 
schedules  if  those  who  ship  are  not  bound  to  take  notice 
of  what  is  on  file  at  their  disposal?  The  other  decision  re- 
ferred to  is  that  upon  the  so-called  Olean  indictments,1 
charging  the  Standard  Oil  Company  with  taking  advan- 
tage of  the  rates  by  certain  routing  which  were  dispro- 
portionately low  as  compared  with  the  rates  by  other 
routings.  The  company  claimed  that  it  paid  the  railroad 
its  scheduled  rate.  So  long  as  the  rate  remains  in  force 
one  should  be  safe  in  paying  it.  On  the  facts  both  cases 
were  probably  rightly  decided;  but  it  is  submitted  that 
their  dicta  are  dangerous. 

§  1297.  Continuing  contracts  no  justification. 

A  troublesome  problem  arises  when  the  continuing  to 
render  service  at  certain  rates  fixed  by  a  contract  which 
was  legal  when  it  was  made  comes  into  conflict  with  new 
rates  later  scheduled  by  which  the  public  generally  are 
called  upon  to  pay  higher  rates.2  It  once  seems  to  have 
been  thought  that  a  continuing  contract  to  take  shipments 
must  be  respected  when  rates  generally  are  raised.  In 
those  days  it  will  be  remembered  any  concession  for  which 

1  United  States  v.  Standard  Oil      Chicago  V.  &  W.  Coal  Co.,  79  111. 
Co.,  179  Fed.  614  (1910).  121  (1875). 

2  Chicago   &   A.    R.    R.    Co.    v. 
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anything  could  be  said  was  held  justifiable.1  But  of  late 
with  the  stringent  law  against  all  discrimination  and  the 
insistent  enforcement  of  it,  even  a  definite  contract  still 
continuing  by  its  terms  is  held  no  justification  for  giving 
to  the  particular  customer  lower  rates  than  those  called 
for  from  all  by  the  present  schedule.2  Once  the  policy 
against  discrimination  is  well  established  there  is  no  diffi- 
culty in  saying  that  for  reasons  of  public  policy  no  further 
obligation  attaches  to  such  a  contract.  To  the  argument 
that  the  contract  may  have  been  valid  when  made  if  it 
fixed  the  rate  then  charged  all  and  that  therefore  the 
subsequent  action  of  the  railroad  in  advancing  rates  gen- 
erally could  not  invalidate  it,  the  United  States  Supreme 
Court3  replied  recently:  "This  contention  loses  sight  of 
the  central  and  controlling  purpose  of  the  law,  which  is  to 
require  all  shippers  to  be  treated  alike,  and  that  the  filed 
and  published  rate,  shall  be  equally  known  by  and  avail- 
able to  every  shipper." 

§  1298.  Whether  executed  contracts  are  different. 

It  would  of  course  be  agreed  that  after  a  shipment  was 
once  made  it  would  be  too  late  to  increase  the  rate  on  goods 
which  have  been  actually  received  and  they  should  go  for- 
ward under  the  old  rate.  This  was  said  in  a  comparatively 
recent  New  York  case,4  where  however,  it  was  held  that 

1  Houston  &  T.  C.  Ry.  Co.  v.  v.  International  Coal  Mining  Co., 
Rust  &  D.,  58  Tex.  98  (1882).  173  Fed.  1,  97  C.  C.  A.  383  (1909). 

2  Missouri. — Southern   Wire  Co.  4  See  Strough  v.  New  York  Cen- 
v.  St.  Louis,  B.  &  T.  R.  R.  Co.,  38  tral  &  H.  R.  R.  R.  Co.,  92  App.  Div. 
Mo.  App.  191  (1899).  584,  87  N.  Y.  Supp.  30  (1904). 

Vermont. — Fitzgerald    v.    Grand  See  also  People  v.  Green  Island 

Trunk  Ry.,  63  Vt.  169,  22  Atl.  76,  Water   Co.,    9    N.    Y.    Supp.    168 

13  L.  R.  A.  70  (1891).  (1890). 

3  Armour  Packing  Co.  v.  United  See  further  Emerson  v.  Boston  & 
States,  209  U.  S.  56,  52  L.  ed.  681,  M.  R.  R.  Co.,  75  N.  H.  427,  75  Atl. 
28  Sup.  Ct.  428  (1908).  321  (1910). 

See  also  Pennsylvania  R.  R.  Co. 
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the  mere  accumulation  of  freight  for  shipment,  and  even 
the  ordering  of  cars  was  not  enough  to  bring  the  case 
within  the  rule  stated.  Another  class  of  cases  is  more 
difficult.  Where  the  full  consideration  for  subsequent 
transportation  has  been  paid  in  advance  the  continued 
execution  of  this  contract  does  not  seem  to  be  discrimina- 
tion against  those  who  must  pay  as  they  go  the  rates 
scheduled  later.  But  it  was  held  in  the  latest  Federal 
case,1  that  a  contract  by  a  railroad  upon  consideration  of 
a  past  release  that  the  releasors  should  travel  without 
charge  for  the  remainder  of  their  lives  was  not  to  be  sup- 
ported after  stringent  legislation  against  transportation  at 
varying  rates  had  been  enacted. 

§  1299.  Rule  not  limited  to  discrimination  between  com- 
petitors. 

As  has  been  seen  what  forced  the  development  of  the 
law  against  discrimination  was  the  necessity  of  preventing 
discrimination  between  shippers  who  were  competitors  in 
business.  This  has  already  been  seen  from  the  language 
of  many  of  the  judges  whose  opinions  have  been  quoted; 
but  few  of  these  judges  limited  the  operation  of  this  rule 
against  discrimination  to  those  cases  in  which  the  discrim- 
ination was  between  competitors,  for  almost  all  of  them 
relied  upon  the  legal  argument  that  the  common  right  of 
all  involved  the  duty  to  give  equal  rates  to  all.'  A  typical 
case  in  which  the  reasoning  covers  the  whole  field  is  Fitz- 
gerald v.  Grand  Trunk  Railway  Company,2  where  Mr. 

1  Mottley  v.  Louisville  &  N.  R.  Pacific  R.  R.  Co.,  58  Kans.  6,  48  , 

Co.,  decided  Feb.  20,  1911,  by  the  Pac.  583  (1897). 

United  States  Supreme  Court  over-  See,    however,    Hurley    v.    Big 

ruling  the  previous  decisions.    The  Sandy  &  C.  Ry.  Co.  (Ky.),  125  S. 

same  parties  were  involved  in  Louis-  W.  302  (1910). 

ville  &  N.  R.  Co.  v.  Mottley  (Ky.),  »  63  Vt.  169,  22  Atl.  76,  13  L.  R. 

118  S.  W.  982  (1909).  A.  70  (1891). 

See  also  Curry  v.  Kansas  &  Col. 
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Justice  Powers  in  holding  an  agreement  to  give  a  rebate 
illegal  said:  "At  common  law,  common  carriers  were  held 
to  be  persons  who  exercised  their  calling  for  the  public 
good,  upon  equal  terms,  and  with  the  same  facilities  to 
all  their  customers.  They  could  not  lawfully  exercise 
their  calling  by  granting  advantages  to  one  customer  which 
they  denied  to  another,  but  were  held  to  the  duty  of  serv- 
ing all  alike."  l 

§  1300.  Rule  universal  in  public  service. 

It  should  therefore  be  appreciated  that  the  rule  against 
discrimination  has  outgrown  its  original  occasion  to  pro- 
tect those  in  competition  and  become  a  universal  rule  to 
protect  all  who  are  being  served.  What  makes  this  clear 
beyond  question  is  that  the  rule  against  discrimination  has 
been  in  late  years  applied  throughout  all  the  public  serv- 
ices as  an  integral  part  of  the  public  service  law.  House- 
holders are  not  competitors  and  yet  they  must  have  water, 
for  example,  at  equal  rates.  This  conception,  therefore, 
now  dominates  the  law  of  all  public  services,  although  as 
has  been  seen  the  railroad  situation  gave  it  origin.  Thus 
in  Owensboro  Gaslight  Company  v.  Hildebrand,2  Mr.  Jus- 
tice Hazelrigg  said  of  the  gas  companies:  "Their  business, 
therefore,  is  affected  with  public  interest,  and  they  are 

1  However,  when  the  party  who  Florida. — Johnson  v.  Pensacola  & 

got  the  rebate  was  not  in  competi-  P.  R.  Ry.,  16  Fla.  623,  26  Am.  Rep. 

tion  with  the  other  customers  this  731  (1878). 

fact  was  formerly  made  prominent  Illinois. — Louisville,  E.  &  St.  L. 

by  the  courts  which  would  not  find  C.  R.  R.  v.  Crown  Coal  Co.,  43  111. 

anything  illegal  in   discriminatory  App.  228  (1891). 

practices    unless    they    were    com-  Pennsylvania. — Hoover  v.  Penn- 

pelled  to  do  so.    See:  sylvania  R.  R.  Co.,  156  Pa.  St.  220, 

Alabama. — Louisville  &  N.  R.  R.  27  Atl.  282,  36  Am.  St.  Rep.  43,  22 

v.  Fulgham,  91  Ala.  555,  8  So.  803  L.  R.  A.  263  (1893). 

(1890).  Tennessee.— Ragan   &   Buffet   v. 

Colorado.— Bayles  v.   Kan.   Pac.  Aiken,  9  Lea,  609  (1882). 

R.  R.,  13  Colo.  181,  22  Pac.  341,  5  2 19  Ky.  L.  Rep.  983,  42  S.  W. 

L.  R.  A.  480  (1889).  351  (1897). 
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quasi-public  corporations,  and  practically  they  have  a 
monopoly  of  the  business  of  manufacturing  and  furnish- 
ing gas  within  the  corporate  limits  of  the  city.  It  is  there- 
fore their  duty  to  furnish  the  city's  inhabitants  with  gas, 
and  to  do  so  upon  terms  and  conditions  common  to  all, 
and  without  discrimination.  They  cannot  fix  a  variety 
of  prices,  or  impose  different  terms  and  conditions,  ac- 
cording to  their  caprice  or  whim."  1 

§  1301.  Giving  free  passes  discrimination. 

It  was  formerly  customary  to  give  free  passes  very  freely 
to  the  families  and  acquaintances  of  those  connected  with 
the  railroad  management,  and  also  to  various  gentlemen 
whose  claim  for  the  privilege  of  free  transportation  was 


1  The  language  in  the  following 
cases  involving  other  public  services 
than  transportation  systems  is  par- 
ticularly strong  against  all  dis- 
crimination : 

United  States.— Postal  Cable-Tele- 
graph Co.  v.  Cumberland  Tele- 
phone &  T.  Co.,  177  Fed.  726 
(1910). 

Alabama. — Mobile  v.  Bienville 
Water  Supply  Co.,  130  Ala.  379,  30 
So.  445  (1901). 

Arkansas. — Danaher  v.  South- 
western Telephone  &  T.  Co.  (Ark.), 
127  S.  W.  963  (1910). 

Illinois. — Snell  v.  Clinton  Elec- 
tric L.  Co.,  196  111.  626,  63  N.  E. 
1082,  89  Am.  St.  Rep.  341,  58  L.  R. 
A.  284  (1902). 

Indiana. — Redkey  C.  Nat.  Gas 
L.,  F.  &  P.  Co.  v.  Orr,  27  Ind.  App. 
1,  60  N.  E.  716  (1901). 

Iowa. — Phelan  v.  Boone  Gas  Co. 
(Iowa),  125  N.  W.  208  (1910). 

Michigan. — Bradford  v.  Citizens' 
Telephone  Co.  (Mich.),  126  N.  W. 
444  (1910). 
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Missouri. — Home  Telephone  Co. 
v.  Granby  &  N.  Telephone  Co. 
(Mo.  App.),  126  S.  W.  773  (1910). 

New  York. — Armour  Packing  Co. 
v.  Edison  Electric  Co.,  115  N.  Y. 
App.  Div.  57,  100  N.  Y.  Supp.  609 
(1906). 

North  Carolina. — Griffin  v.  Golds- 
boro  Water  Co.,  122  N.  C.  206,  30 
S.  E.  319,  41  L.  R.  A.  240  (1898). 

Ohio. — Toledo  v.  North  Western 
Ohio  Gas  Co.,8  Oh. Dec. 277  (1900). 

Pennsylvania. — Long  v.  Spring- 
field Water  Co.,  8  Del.  Co.  151 
(1901). 

Tennessee. — Crumley  v.  Watauga 
Water  Co.,  99  Tenn.  420,  41  S.  W. 
1058,  63  Am.  St.  Rep.  184  (1897). 

Texas. — Dittimar  v.  New  Braun- 
fels,  20  Tex.  Civ.  App.  293  (1899). 

But  see: 

Ken  tuck  y. — East  Tenn.  Tele- 
phone Co.  v.  Harrodsburg  (Ky.), 
122  S.  W.  126  (1909). 

New  York. — People  v.  Albion 
Water  Works  Co.,  121  N.  Y.  Supp. 
660  (1910). 
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based  upon  the  fact  that  they  were  long  eminent  in  the 
public  service,  higher  officers  of  the  States,  prominent 
officials  of  the  United  States,  members  of  legislative  rail- 
road committees,  and  newspaper  men,  bankers,  whose 
good  will  was  claimed  to  be  important  to  the  railroad,  and 
lawyers  and  doctors  who  might  be  of  service. l  Within  the 
last  few  years  the  statute  law  and  the  interpretation  of  it 
based  upon  common  law  principles  has  become  increas- 
ingly opposed  to  the  issue  of  such  passes.  The  temper  of 
the  courts  under  the  new  re'gime  may  be  judged  from  the 
following  language,  often  cited,  used  in  a  charge  to  the 
grand  jury  2  by  Morrow,  district  judge,  when  he  said 
squarely:  "In  other  words,  one  of  the  objects  of  Congress 
in  this  character  of  legislation  was  to  do  away  with  the 
pernicious  practice  of  unjust  discriminations  in  rates,  and 
to  break  up  the  odious  system  of  favoritism  and  special 
privileges,  so  contrary  to  the  principles  of  our  government, 
of  which  one  of  the  fundamental  ideas  is  that  all  men  are 
equal  in  the  eyes  of  the  law,  and  should  be  so  treated.  It 
was  designed  by  the  act  referred  to,  to  compel  common 
carriers  of  interstate  commerce  to  discharge  their  public 
function  impartially  in  charging  for  transportation;  treat- 
ing everybody  alike,  so  far  as  that  is  practicable,  whether 
in  high  or  low  station,  whether  public  functionary  or 
private  citizen,  whether  rich  or  poor." 

§  1302.  Statutory  exceptions  usually  made. 

Under  the  old  regime  many  classes  of  people  got  free 
transportation  or  reduced  rates.  So  far  did  this  go  that 
many  decisions  spoke  of  exceptional  classes  for  which  con- 
cessions were  legally  justifiable.  In  the  original  Inter- 

1  This   list   is   largely   made   up  225,   117  N.  W.  719,  23  L.  R.  A. 

from  a  description  of  the  former  (N.  S.)  217  (1908). 

situation  in  St.  Louis  &  S.  F.  Ry.  2  66  Fed.  146(1895).   See,  further, 

Co.  v.  Hadley,  168  Fed.  317  (1909).  State  v.  Southern  Ry.  Co.,  125  N. 

See  also  State  v.  Martyn,  82  Neb.  C.  666,  34  S.  E.  527  (1900). 
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state  Commerce  Act  there  were  express  provisions  as  to 
certain  classes  of  reduced  rates,  but  the  statutory  list  omit- 
ted many  usual  concessions.  When  this  was  brought  to  the 
attention  of  the  Supreme  Court  it  was  held  l  that  the  list 
was  not  exclusive,  but  indicated  the  sort  of  exceptions  that 
could  be  made.  In  other  words,  this  section  is  rather  illus- 
trative than  exclusive.  " Indeed,"  said  the  court,  "many, 
if  not  all,  the  excepted  classes  named  are  those  which,  in 
the  absence  of  this  section,  would  not  necessarily  be  held 
the  subjects  of  an  unjust  discrimination,  if  more  favorable 
terms  were  extended  to  them  than  to  ordinary  passengers. 
Such,  for  instance,  are  property  of  the  United  States,  State 
or  municipal  governments;  destitute  and  homeless  per- 
sons transported  free  of  charge  by  charitable  societies; 
indigent  persons  transported  at  the  expense  of  municipal 
governments;  inmates  of  soldiers'  homes,  and  ministers 
of  religion."  To  remedy  this  indefinite  condition  one  of 
the  amendments  of  1906  contains  a  most  elaborate  list 
of  the  instances  where  free  transportation  or  reduced  rates 
may  be  given.  It  is  now  properly  held  that  this  list  is  ex- 
clusive. Thus  in  a  recent  case  the  Supreme  Court  held  2 
that  an  express  company  could  no  longer  give  franks  to 
their  own  officers  or  to  those  allied  railroads  as  had  been 
their  custom,  a  courtesy  which  had  even  included  the  fam- 
ilies of  these  officers.  The  court  spoke  positively  now  say- 
ing that  the  legislation  was  not  to  be  construed  away: 
"We  think  it  was  the  intention  of  Congress  to  prevent  a 
departure  from  the  published  rates  and  schedules  in  any 
manner  whatsoever.  If  this  be  not  so  a  wide  door  is 

1  The  quotation  is  from  the  opin-  -  The  quotation  is  from  the  opin- 
ion of  Mr.  Justice  Brown  in  Inter-  ion  of  Mr.  Justice  Day  in  American 
state  Comm.  Comm.  v.  Baltimore  Exp.  Co.  v.  United  States,  212  IT.  S. 
&  O.  R.  R.  Co.,  145  U.  S.  163,  36  522,  53  L.  ed.  635,  29  Sup.  Ct.  315 
L.  Ed.  699,  12  Sup.  Ct.  844  (1892).  (1909). 

See  Schuyler  v.  Southern  Pacific  See  State  v.  Union  Pacific  Co. 

Co.  (Utah),  109  Pac.  458  (1910).  (Neb.),  126  N.  W.  859  (1910). 
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opened  to  favoritism  in  the  carriage  of  property  in  the  in- 
stances mentioned  free  of  charge." 

§  1303.  Reductions  for  charitable  purposes. 

The  argument  has  been  made  in  several  cases,  most  of 
them  early  cases,  that  it  could  not  be  contrary  to  law  for 
the  carrier  to  make  occasional  concessions  in  particular 
cases,  as  no  harm  of  any  considerable  sort  would  be  done 
to  others  by  the  granting  of  such  special  favors.  The  ex- 
ample usually  given  of  such  occasional  favors  is  that  the 
railroad  might  carry  for  charity  in  particular  instances. 
Is  this  be  so,  it  must  according  to  modern  ideas  be  sub- 
ject to  the  most  strict  limitations;  and  if  this  exception 
remains  in  modern  common  law  it  can  only  be  with  the 
qualification  expressed  by  Chief  Justice  Doe  in  one  of  his 
great  cases: l  "This  question  may  be  made  unnecessarily 
difficult  by  an  indefiniteness,  confusion,  and  obscurity  of 
ideas  that  may  arise  when  the  public  duty  of  a  common 
carrier,  and  the  correlative  common  right  to  his  reasonable 
service  for  a  reasonable  price,  are  not  clearly  and  broadly 
distinguished  from  a  matter  of  private  charity.  If  A  re- 
ceives, as  a  charity,  transportation  service  without  price, 
or  for  less  than  a  reasonable  price,  from  B,  who  is  a  com- 
mon carrier,  A  does  not  receive  it  as  his  enjoyment  of  the 
common  right;  B  does  not  give  it  as  a  performance  of  his 
public  duty;  C,  who  is  required  to  pay  a  reasonable  price 
for  a  reasonable  service,  is  not  injured;  2  and  the  public, 

1  McDuffee  v.  Portland  &  R.  R.      given  to  destitute  or  indigent  per- 
R.,  52  N.  H.  430,  13  Am.  Rep.  72      sons,  inmates  of  institutions,  minis- 
(1873).  ters  of  religion,  etc. 

2  See  the  following  cases:  Iowa. — Cook  v.  Chicago,  R.  I.  & 
United  States. — Interstate  Comm.      P.  Ry.  Co.,  81  Iowa,  551,  46  N.  W. 

Comm.  v.  Baltimore  &  O.  R.  R.  Co.,  1080, 25  Am.  St.  Rep.  512,  9  L.  R.  A. 

145  U.  S.  163,  36  L.  ed.  699,  12  Sup.  764  (1890),  "alms-giving"  permis- 

Ct.  844  (1892),  stating  that  upon  sible. 

common-law  principles  free  trans-  Michigan. — P  r  e  s  t  o  n  v.  Water 

portation  or  reduced  rates  might  be  Commissioners,  117  Mich.  589,  76 
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supplied  with  reasonable  facilities  and  accommodations  on 
reasonable  terms,  cannot  complain  that  B  is  violating  his 
public  duty.  There  is,  in  such  a  case,  no  discrimination, 
reasonable  or  unreasonable,  in  that  reasonable  service  for 
a  reasonable  price  which  is  the  common  right.  A  person 
who  is  a  common  carrier  may  devote  to  the  needy,  in  any 
necessary  form  of  relief,  all  the  reasonable  profits  of  his 
business.  He  has  the  same  right  that  anyone  else  has  to 
give  money  or  goods  or  transportation  to  the  poor.  But 
it  is  neither  his  legal  duty  to  be  charitable  at  his  own  ex- 
pense, nor  his  legal  right  to  be  charitable  at  the  expense 
of  those  whose  servant  he  is." 

§  1304.  Concessions  for  government  business. 

It  is  generally  said  that  special  reductions  or  even  free 
service  may  be  given  a  government,  of  whatever  grade  it 
may  be,  without  its  being  considered  undue  preference  or 
illegal  discrimination.  Thus  the  Supreme  Court  of  the 
United  States  has  squarely  said  1  that  as  a  common  law 
matter  regardless  of  whether  the  exception  was  specifically 
made  in  the  legislation  the  property  of  United  States, 
State,  county  or  municipal  governments  might  be  trans- 
ported on  more  favorable  terms  than  for  other  parties 
without  its  being  illegal  discrimination.  It  is  certainly 
true  that  a  municipal  government  operating  its  own  plant 

N.  W.  92  (1898),  charitable  institu-  Washington.— Twitchell    v.    Spo- 

tions.  kane,  55  Wash.  86,  104  Pac.  150,  24 

New    York.— That    a    telephone  L.  R.  A.  (N.  S.)  290  (1909),  charita- 

company  allowed  a  discount  of  25%  ble  purposes. 

to  clergymen,  to  charitable  institu-  '  United  Stales.  —  Interstate 
tions,  and  to  the  city  of  New  York,  Comm.  Comm.  v.  Baltimore  &  O. 
has  been  held  not  to  amount  to  un  R.  R.  Co.,  145  U.  S.  163,  36  L.  ed. 
unfair  or  unreasonable  discrimina-  699,   12  Sup.  Ct.  844  (1892). 
tion  as  against  a  department  store  New     York. — New    York    Tele- 
service.     New  York  Telephone  Co.  phone  Co.  v.  Siegel-Cooper  Co.,  121 
v.   Siegel-Cooper  Co.,    121    N.   Y.  N.  Y.  Supp.  1033  (1910). 
Supp.  1033  (1910). 
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may  serve  its  own  departments  without  making  charges 
against  itself  without  any  taxpayer  having  any  complaint.1 
It  is,  moreover,  well  established  that  in  granting  any  legal 
privileges  to  a  public  service  company,  if  the  franchise 
conferred  be  no  more  than  incorporation  itself,  the  grant- 
ing government,  of  whatever  grade  it  may  be,  may  stip- 
ulate for  free  service  for  its  own  public  purposes.2  And  it 
may  also  be  provided  that  certain  public  employees  shall 
have  transportation  at  special  rates.  It  should  be  noted, 
however,  that  there  is  often  special  legislation  forbidding 
public  officers  to  accept  free  transportation.3 

§  1305.  Reductions  for  general  classes. 

The  suggestion  is  made  in  several  cases  that  general 
reductions  may  be  made  to  further  certain  policies,  pro- 
vided that  the  public  interests  are  thereby  promoted.  It 
is  urged  that  such  concessions  if  permitted  will  turn  out 
for  the  best  interests  of  all  concerned  in  the  end.  The 
weight  of  this  line  of  argument  may  be  judged  by  the 
following  abstract  of  part  of  the  opinion  of  Judge  Baxter 
in  Hays  v.  Pennsylvania  Company.4  He  said  in  effect 
that  it  is  only  when  the  discrimination  inures  to  the  undue 
advantage  of  one  man,  in  consequence  of  some  injustice 
inflicted  on  another,  that  the  law  intervenes  for  the  pro- 

1  Michigan. — Preston    v.     Water      &  Hudson  River  Ry.  Co.,  146  N.  Y. 
Commissioners,  117  Mich.  589,  76      290,  40  N.  E.  867  (1895). 

N.  W.  92  (1898).  But  in  Oklahoma  City  v.  Okla- 

Washington. — Twitchell    v.    Spo-  homa  Ry.  Co.,  20  Okla.  1,  93  Pac. 

kane,  55  Wash.  86,  104  Pac.  150,  24  48  (1907),  it  was  held  that  a  munici- 

L.  R.  A.  (N.  S.)  290  (1909).  pality  may  stipulate  for  transporta- 

2  United  States. — Waterworks  Co.  tion  free  of  policemen,  firemen,  mail 
v.  Kansas  City,  4  McCreary,    198  carriers,  and  small  children. 
(1882),  public  buildings.  «  12  Fed.  309  (1882). 

Idaho. — City    of    Boise    City    v.  This  principle  is  fully  set  forth 

Artesian  Hot  &  Cold  Water  Co.,  4  in  Lough  v.  Outerbridge,  143  N.  Y. 

Idaho,    351,   39   Pac.   562   (1895),  271,  38  N.  E.  292,  42  Am.  St.  Rep. 

hydrant  service.  712,  25  L.  R.  A.  674  (1894). 

3  Dempsey  v.  New  York  Central 
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tection  of  the  latter.  Harmless  discrimination  such  as  a 
concession  to  a  general  class  might  be  indulged  in.  For 
instance,  he  said  that  the  carrying  of  supplies  at  nominal 
rates  to  communities  scourged  by  disease  or  rendered 
destitute  by  floods  or  other  casualty  would  not  entitle 
other  communities  to  have  their  supplies  carried  at  the 
same  rate.  Furthermore  it  is  the  custom  as  he  pointed  out 
for  railroad  companies  to  carry  fertilizers  and  machinery 
for  mining  and  manufacturing  purposes  to  be  employed 
along  the  lines  of  their  respective  roads  to  develop  the 
country  and  stimulate  productions,  as  a  means  of  insur- 
ing a  permanent  increase  of  their  business  at  lower  rates 
than  are  charged  on  other  classes  of  freight;  and  such 
discrimination  while  it  tends  to  advance  the  interest  of 
all  worked  no  injustice,  he  thought,  to  anyone.1 

§  1306.  No  obligation  to  grant  such  concessions. 

It  should  be  noted  however,  here  as  throughout  this 
whole  discussion,  that  there  is  no  common  law  obligation 
resting  upon  the  company  to  give  concesssions  of  any  kind 
from  the  rates  others  pay  for  the  same  service.  This  makes 
one  doubtful  of  the  legal  character  of  these  exceptions; 
for  were  there  imperative  reasons  dictating  such  exceptions 
a  company  could  not  refuse  to  make  them  in  any  case. 
But  it  is  well  agreed  that  the  company  need  not  make 
any  such  concessions.  It  may  even  refuse  to  the  United 
States  government  a  party  rate  ticket  for  soldiers  which  it 
usually  sells  to  other  managers  of  travelers  in  groups,  as 

1  In  Hoover  v.  Penna.  R.  R.  Co.,  In  Hilton  Lumber  Co.  v.  Atlantic 

156  Pa.  St.  220,  27  Atl.  282,  36  Am.  C.  L.  Ry.  Co.,  136  N.  C.  479,  48  S. 

St.  Rep.  43,  22  L.  R.  A.  263  (1893),  E.   813   (1904),   fully   discussed  in 

discussed  fully  in  §  1333,  infra,  it  §  1334,  infra,  these  concessions  were 

was  held  in  accordance  with  these  held  illegal  in  the  case  involving  a 

principles  that  a  lower  rate  might  be  lower  rate  on  lumber  made  to  a 

made  for  coal  brought  in  by  factories  shipper  of  furniture, 
than    for    coal    consigned    to    coal 
yards. 
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one  extreme  case  holds.1  Moreover  it  may  discriminate 
in  granting  its  favors,  which  is  proof  positive  that  this  is 
no  part  of  its  legal  obligation.  Thus  a  particular  minister 
of  the  gospel  whom  a  carrier  refused  to  carry  for  the  cus- 
tomary reduced  fare  charged  such  persons  has  no  right  of 
action  against  the  carrier  because  of  the  discrimination.2 
The  most  that  these  exceptions  amount  to,  therefore,  is 
that  there  is  a  sufficient  public  policy  in  them  to  justify 
the  proprietors  of  a  public  business  in  extending  these 
special  favors. 


1  United  States  v.  Chicago  &  N. 
W.  R.  R.  Co.,  127  Fed.  785  (1904). 

2  Illinois  C.  R.  Co.  v.  Dunnigan 
(Miss.),  50  So.  443,  24  L.  R.  A. 
(N.  S.)  503  (1909). 

In  Carlisle  v.  Carlisle  G.  &  Water 
Co.  (Pa.  St.),  4  Atl.  179  (1886),  it 
was  held  that  a  water  company 
which  had  been  giving  hydrant 
service  to  a  community  free  might 


at  any  time  begin  to  charge  a  proper 
rate  for  that  service. 

In  People's  Gaslight  Co.  v.  Hale, 
94  111.  App.  406  (1900),  it  was 
held  that  a  gas  company  which  has 
formerly  made  a  lower  rate  for  gas 
used  for  fuel  purposes  might  begin 
to  charge  the  same  price  for  gas 
used  for  any  purpose. 
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§  1310.  What  constitutes  illegal  discrimination. 

In  the  preceding  chapter  the  general  principles  as  to 
discrimination  were  set  forth,  and  it  was  seen  that  by  the 
modern  law  that  if  two  customers  asked  the  same  service 
under  the  same  conditions  they  ought  to  be  given  the 
same  rate.  In  this  chapter  it  is  proposed  to  describe  with 
some  detail  what  constitute  substantially  identical  ser- 
vices. In  most  of  the  cases  in  this  chapter  it  will  be  seen 
upon  examination  that  the  services  are  not  dissimilar. 
Whenever  a  public  service  company  initiates  a  policy 
which  will  get  it  more  business,  or  enable  it  to  hold  the 
business  that  it  has,  it  is  prone  to  claim  that  the  differing 
conditions  in  the  particular  case  justify  making  a  lower 
rate  to  one  patron  or  class  of  patrons  while  maintaining 
higher  rates  for  other  customers.  But  in  many  such  cases 
it  will  be  found  that  what  the  company  is  doing  is  in  the 
face  of  the  fundamental  rule  forbidding  personal  discrim- 
ination. And  no  matter  how  advantageous  these  policies 
may  appear  from  a  business  point  of  view  they  cannot 
stand  in  law  if  they  are  truly  inconsistent  with  public 
duty. 

Topic  A.  Concessions  to  Get  Competitive  Business 

§  1311.  Concessions  once  allowed  in  competition. 

The  idea  runs  through  some  of  the  cases  from  the  transi- 
tion period  in  the  evolution  of  the  rule  against  discrim- 
ination that  concessions  made  for  a  business  purpose  might 
be  justified.  Especially  was  this  held  to  justify  making 
a  lower  rate  to  induce  a  person  to  give  up  his  present  con- 
nections. Thus  according  to  several  of  the  earlier  cases, 
one  shipping  by  a  rival  route  might  be  given  a  special 
rate  to  get  his  business.  In  ex  parte  Benson  l  for  example, 
the  court  permitted  the  recovery  of  a  rebate  promised 
certain  shippers  to  induce  them  to  ship  by  rail  rather  than 

1 18  S.  C.  38,  44  Am.  Rep.  564  (1882). 
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by  river.  The  language  of  Chief  Justice  Simpson  leaves 
no  doubt  as  to  his  belief:  "The  extent  of  the  common  law 
rule  seems  to  be,  not  that  carriers  shall  transport  for  all 
parties  at  the  same  rate  of  compensation,  otherwise  their 
contracts  are  illegal  and  void,  but  that  they  shall  transport 
at  reasonable  rates  to  all.  A  difference  in  the  charge  does 
not  per  se  invalidate  the  contracts  as  inequitable  and 
against  public  policy;  but  to  have  this  effect,  there  must 
be  an  element  of  unreasonableness  in  the  charge  itself,  as 
applied  to  the  services  rendered,  between  the  parties  to  the 
contract  and  without  comparison  to  the  charges  against 
others."  l 

§  1312.  Competitive  conditions  no  justification. 

It  must  be  insisted  upon  at  the  outset  that  to-day  com- 
petitive conditions  in  themselves  do  not  justify  the  mak- 
ing of  personal  discriminations  between  shippers,  giving 
a  lower  rate  to  those  to  whom  it  is  necessary  to  make  con- 
cessions. This  is  forbidden  generally  to-day  both  by  com- 
mon law  and  under  the  acts  forbidding  discrimination, 
while  permitting  reasonable  concessions  when  the  condi- 
tions are  dissimilar.  Thus  in  the  important  case  of  In- 
terstate Commerce  Commission  v.  Texas  and  Pacific  Rail- 
road Company,2  it  was  said:  "The  Interstate  Commerce 
Act  would  be  emasculated  in  its  remedial  efficacy,  if  not 
practically  nullified,  if  a  carrier  can  justify  a  discrimina- 
tion in  rates  merely  upon  the  ground  that  unless  it  is  given, 

1  Concessions  to  get  competitive  bridge,  143  N.  Y.  271,  38  N.  E.  292, 

business  have  been  justified  in  some  42  Am.  St.  Rep.  712,  25  L.  R.  A. 

cases  even  if  they  involve  discrimi-  674  (1894). 

nation.  South  Carolina. — Avinger  v.  So. 

Florida.— Johnson  v.  Pensacola  &  Carolina  R.  R.,  29  S.  C.  265,  7  S.  E. 

P.  R.  R.,  16  Fla.  623,  26  Am.  Rep.  493,  13  Am.  St.  Rep.  716  (1888). 

731  (1878).  Tennessee.—  Ragan   &   Buffet   v. 

Illinois.— Chicago  &  A.  R.  R.  v.  Aiken,  9  Lea,  609  (1882). 

Coal  Co.,  79  111.  121  (1875).  2  52  Fed.  187  (1892). 

New     York. — Lough    v.    Outer- 
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the  traffic  obtained  by  giving  it  would  go  to  a  competing 
carrier.  A  shipper  having  a  choice  between  competing 
carriers  would  only  have  to  refuse  to  send  his  goods  by 
one  of  them  unless  given  exceptional  rates  to  justify  that 
one  in  making  a  discrimination-  in  his  favor  on  the  ground 
of  the  necessity  of  the  situation."  l 

§  1313.  Concessions  to  get  outside  business. 

It  has  been  seen  that  some  courts  permitted  any  differ- 
ence in  the  situation  to  be  seized  upon  as  a  reason  for  mak- 
ing a  discrimination.  Thus  in  Ragan  &  Buffet  v.  Aiken,2 
where  a  bill  in  equity  was  filed  by  merchants  at  a  station 
on  the  defendant's  railway  who  were  charged  a  twenty- 
five  cent  rate,  who  alleged  that  other  shippers  who  brought 
their  goods  from  an  outlying  district  were  charged  only  a 
fifteen  cent  rate,  the  court  sustained  a  demurrer  to  the 
bill,  taking  the  ground  that  there  was  a  difference  shown 
in  the  circumstances.  The  argument  of  Mr.  Justice  Cooper 
writing  the  opinion  of  the  court  was:  "In  determining 
whether  or  not  a  company  has  given  undue  preference  to  a 
particular  person,  the  court  may  look  to  the  interests  of 
the  company.3  In  other  words,  if  the  charge  on  the  goods 
of  the  party  complaining  is  reasonable,  and  such  as  the 
company  would  be  required  to  adhere  to  as  to  all  persons 

1  But  by  the  better  view  such  con-  St.  640,  32  N.  E.  169,  34  Am.  St. 

cessions  are  held  unjustifiable  when  Rep.  589  (1892). 

they  involve  discrimination.  Vermont. — Fitzgerald    v.    Grand 

United  States.— Wight  v.  United  Trunk  Ry.  Co.,  63  Vt.  169,  22  Atl. 

States,  167  U.  S.  512,  42  L.  ed.  258,  76,  13  L.  R.  A.  70  (1891). 

17  Sup.  Ct.  822  (1897);  Menacho  v.  England.— London  &  N.  W.  R.  R. 

Ward,  27  Fed.  529  (1886).  Co.  v.  Evershed,  L.  R.  3  App.  Cas. 

New  Jersey. — Messenger  v.  Penn-  1029  (1878). 

sylvania  R.  R.,  7  Vroom  (36  N.  J.  -  9  Lea  (77  Tenn.),  609  (1882). 

L.),  407,  13  Am.  Rep.  457,  8  Vroom  3  Citing     Ransome     v.     Eastern 

(37  N.  J.  L.),  531,  18  Am.  Rep.  754  Counties  Ry.,  1  C.  B.   (N.  S.)  437 

(1874).  (1855). 

Ohio. — Brundred  v.  Rice,  49  Ohio 
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in  like  condition,  it  may,  nevertheless,  lower  the  charge 
to  another  person  if  it  be  to  the  advantage  of  the  company, 
not  inconsistent  with  the  public  interest,  and  based  on  a 
sufficient  reason.  It  is  obvious  that  the  intention  of  the 
defendant,  in  this  instance,  was  not  to  discriminate  against 
the  complainants  in  favor  of  any  person  of  the  same  place, 
and  in  the  same  condition.  His  object  was  to  get  business 
for  his  road  from  persons  at  a  distance  from  its  terminus, 
which  otherwise  would  reach  their  destination  by  a  differ- 
ent route." 

§  1314.  Rebating  to  get  business  illegal. 

Such  reductions  to  get  business  from  a  rival  line  are 
regarded  as  personal  discrimination  in  most  cases,  how- 
ever complicated  the  facts.  This  is  a  matter  upon  which 
the  English  cases  have  been  particularly  strong  in  hold- 
ing that  it  is  not  sufficient  that  the  railway  company 
merely  desires  to  attract  the  traffic  from  another  line  to 
itself,  especially  where  the  favor  thus  shown  to  a  few  is 
prejudicial  to  many  others  in  the  same  trade  as  the  fav- 
ored persons.1  Thus  the  fact  that  one  shipper  can  go  by 
another  route  and  will  probably  do  so  if  charged  as  much 
as  the  charge  made  to  the  complaining  party,  is  not  a 
circumstance  justifying  an  unequal  charge;  nor  will  the 
fact  that  those  charged  a  less  rate  are  seeking  to  develop 
a  new  trade.2  For  the  lowering  of  rates  for  the  purpose 
of  developing  business  is  an  undue  preference; 3  and  so  is 
making  a  lower  rate  in  consequence  of  a  threat  from  the 
owner  of  a  colliery  to  construct  another  railway,  by  which 
traffic  would  be  diverted.4 

1  Thompson  v.  London,  etc.,  R.  1  C.  B.  (N.  S.)  454,  1  Nev.  &  Mac. 
Co.,  2  Nev.  &  Mac.  115.  72. 

2  Denaby  Main  Colliery  Co.   v.          *  Harris  v.  Cockermouth  &  W.  R. 
Manchester,  S.  &  L.  R.  Co.,  L.  R.  Co.,  1  C.  B.  N.  S.  454,  S.  C.,  26  L. 
11  App.  Cas.  97.  J.  C.  P.  129,  1  Nev.  &  Mac.  72. 

8  Oxlade  v.  North  Eastern  R.  Co., 
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§  1315.  Competitive  rates  for  through  business. 

The  recent  American  cases  are  equally  clear.  Thus  in 
a  fairly  recent  case,  it  was  held  that  a  lower  rate  could 
not  be  made  for  the  transportation  of  goods  from  B  to  C 
which  came  from  A,  whence  a  competitive  line  to  C  ran.1 
And  in  a  recent  state  case  it  was  held  that  a  lower  rate 
could  not  be  made  for  transportation  from  A  to  B  of  goods 
destined  to  be  forwarded  from  B  to  C.2  Although  the 
law  thus  no  longer  permits  such  concessions  to  get  busi- 
ness, because  it  is  seen  that  these  would  constitute  per- 
sonal discrimination  between  two  customers  asking  exactly 
the  same  service,  yet  these  considerations  are  still  held  to 
justify  making  a  lower  rate  from  a  more  distant  point. 
Where  a  competitive  line  exists  at  this  point  it  will  even 
justify  this  where  the  long  haul  includes  the  short  haul 
within  it.  This  means  of  course,  that  the  general  law 
against  all  discrimination  has  not  as  yet  become  as  recog- 
nized as  the  particular  law  against  personal  discrimination, 
but  in  this  relative  discrimination  the  law  is  where  it  was 
as  to  personal  discrimination  some  time  ago. 

§  1316.  Additional  services  performed  for  certain  cus- 
tomers. 

Upon  the  general  principles  now  under  discussion  it  will 
constitute  discrimination  to  perform  additional  services 
for  certain  customers  in  order  to  get  their  business.  For 
example,  the  issue  has  several  times  been  raised  whether 
it  would  be  permissible  for  a  railroad  to  make  allowance 
for  cartage  to  certain  shippers  distant  from  its  station, 
but  near  to  the  station  of  a  rival  railroad  while  making  no 
such  allowance  to  other  shippers,  and  the  decision  has 

'Bigbee  &  W.  R.  P.  Co.  v.  2  Alabama  &  V.  R.  R.  Co.  v. 
Mobile  &  O.  R.  Co.,  60  Fed.  545  Railroad  Comm.,  86  Miss.  667,  38 
(1893).  See  also  Brandt  Milling  So.  356  (1905).  See  also  Hope  Cot- 
Co.  Case,  4  Can.  Ry.  Gas.  259  ton  Oil  Co.  v.  Texas  &  P.  R.  R.  Co., 
(1904).  10  I.  C.  C.  Rep.  696  (1905). 
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always  been  that  this  would  be  illegal  discrimination. l  For 
the  feeling  has  been  universal  that  even  the  varying  cost 
of  shippers  in  delivering  to  the  carrier  for  shipment  can 
have  no  bearing  on  the  case.  Mr.  Justice  Brewer  said: 
"Whatever  the  Baltimore  &  Ohio  Company  might  law- 
fully do  to  draw  business  from  a  competing  line,  whatever 
inducements  it  might  offer  to  the  customers  of  that  com- 
peting line  to  induce  them  to  change  their  carrier,  is  not  a 
question  in  this  case.  The  wrong  prohibited  by  the  sec- 
tion is  discrimination  between  shippers.  It  was  designed 
to  compel  every  carrier  to  give  equal  rights  to  all  shippers 
over  its  own  road  and  to  forbid  it  by  any  device  to  enforce 
higher  charges  against  one  than  another."  2 

§  1317.  Customers  induced  to  make  expensive  prepara- 
tions. 

There  are  certain  cases  where  a  customer  has  been  in- 
duced to  make  expensive  preparations  for  giving  his  busi- 
ness by  the  promise  of  concessions.  In  Bundred  v.  Rice,3 
a  shipper  of  oil  set  forth  in  his  complaint  a  most  extraor- 
dinary state  of  affairs — a  contract  whereby  a  railroad  com- 
pany bound  itself  to  carry  for  one  shipper  crude  petroleum 
at  half  the  rate  it  agreed  to  charge  all  others,  and  to 
pay  such  favored  shipper  one  half  the  amount  collected 

1  Wight  v.  United  States,  167  U.  (1878).     Conversely   if  a   railroad 

S.  512,  42  L.  ed.  258,  17  Sup.  Ct.  822  switches  cars  free  for  certain  con- 

(1897).    But  it  has  been  held  that  &•  signees  at  a  given  station  it  would 

railroad  may  give  cartage  without  be   discrimination   not   to   do   this 

additional  charge  to  all  customers  switching  for  all.     Galesburg  &  G. 

at   a   competitive   station   without  E.  R.  R.  Co.  v.  West,  108  111.  App. 

making  the  same  concession  to  its  504  (1903). 

patrons  at  another  station.     Inter-  3  49  Ohio  St.  640,  32  N.  E.  169, 

state  Comm.  Comm.  v.  Detroit,  G.  34  Am.  St.  Rep.  589  (1892). 

H.  &  M.  Ry.  Co.,  167  U.  S.  633,  42  But  see  Willcox  v.  Durham  &  C. 

L.  ed.  306,  17  Sup.  Ct.  986  (1897).  R.  R.  Co.  (N.  C.),  67  S.  E.  758 

'Evershed  v.  London  &  N.  W.  (1910). 
Ry.  Co.,  L.  R.  3  App.  Cas.  1029 
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from  others,  in  consideration  of  his  agreeing  to  establish 
and  maintain  a  system  of  pipe  lines  to  its  road.  This  was 
held  wholly  void  and  money  so  paid  by  a  shipper  in  ig- 
norance of  the  agreement,  and  received  by  the  favored 
shipper  was  recovered  back  in  an  action  for  money  had  and 
received  by  the  former  against  the  latter.  An  extract 
from  the  per  curiam  opinion  follows:  "Whatever  may 
have  been  the  financial  condition  of  the  railroad  company, 
it  was  not  warranted  in  making  a  contract  by  which  it 
bound  itself  to  carry  for  one  shipper  at  half  the  rate  it 
agreed  to  charge  all  others  for  the  same  service,  in  consid- 
eration of  his  agreeing  to  establish  a  system  of  pipe  lines 
to  its  road;  at  the  same  time  and  for  the  same  considera- 
tion binding  itself  to  charge  all  others  double  the  amount 
as  a  fixed,  open  rate,  and  to  pay  to  such  favored  shipper 
one  half  of  it  when  collected."  l 

Topic  B.  Concessions  to  Large  Customers 

§  1318.  Whether  concessions  may  be  made  to  large 

customers. 

It  has  not  been  uncommon  for  the  managers  of  public 
service  corporations  to  make  lower  proportionate  rates  to 
larger  than  to  smaller  customers.  In  the  older  times  this 
was  practiced  openly  as  there  was  then  no  recognized  rule 
against  discrimination  as  such.  But  even  in  these  later 
days  it  is  often  attempted  to  defend  this  practice  on  prin- 
ciple. For  this  policy  is  of  great  importance  to  the  man- 
agers of  public  services  who  may  often  see  the  opportunity 
to  get  large  amounts  of  valuable  business,  highly  profit- 
able in  the  aggregate  even  at  lower  proportionate  rates,  if 

1  In  Gallagher  v.  Equitable  Gas-  proprietor  who  had  formerly  lighted 

light  Co.,  141  Cal.  699,  75  Pac.  329  his  premises  by  electricity  on  the 

(1904),  no  objection  was  raised  to  ground  that  he  had  spent  large  sums 

a  contract  by  which  a  gas  company  in  changing  his  fixtures  from  elec- 

gave  unusually  low  rates  to  a  hotel  tricity  to  gas. 
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they  can  still  maintain  higher  proportionate  rates  upon 
the  regular  business  which  they  get  from  smaller  customers 
who  are  not  in  a  position  to  dictate  their  terms.  That  this 
policy  may  often  be  advantageous  in  public  business,  as 
it  is  in  private  business,  may  be  admitted,  but  it  has  al- 
ready been  seen  that  public  duty  may  conflict  with  busi- 
ness policies.  If,  therefore,  these  concessions  to  larger 
shippers  are  in  conflict  with  the  public  duty  which  the 
common  carrier  owes  to  smaller  shippers,  they  must  be 
held  illegal  as  unjust  discriminations.  And  this  will  be 
the  clearer  when  it  is  ?hown  that  the  favoring  of  such  large 
shippers  will  give  theti;  such  commercial  advantages  that 
they  may  crush  out  their  smaller  competitors  in  the  com- 
mon markets.  The  prevalent  rule  forbidding  the  grant- 
ing of  special  reductions  to  larger  shippers,  as  such,  on  the 
ground  that  they  furnish  a  greater  aggregate  of  business 
to  the  common  carrier,  seems,  therefore,  a  necessary  part 
of  the  law  forbidding  all  personal  discrimination. 

§  1319.  Unreasonable  differences  universally  forbidden. 
All  courts  now  agree  that  if  there  is  an  unreasonable 
difference  made  between  the  rates  given  to  the  large  pa- 
tron and  the  rates  charged  a  small  patron,  the  schedule  is 
illegal  in  that  respect.  The  most  recent  case  which  brings 
out  this  test  is  Western  Union  Telegraph  Company  v. 
Call  Publishing  Company, 1  where  the  plaintiff  complained 
of  a  $5  rate  per  100  words  daily  per  month  charged  it  for 
news  despatches  while  its  contemporary  was  charged  only 
$1.50.  Mr.  Justice  Brewer  pointed  out  that  it  could  not 
be  said  even  in  this  case  that  the  apparent  discrimination 
could  not  be  justified;  for  the  general  principle  as  he 
pointed  out  has  two  sides.  Of  course,  such  equality  of  right 
does  not  prevent  differences  in  the  modes  and  kinds  of  serv- 

1  Western  Union  Telegraph  Co.  v.      45    L.  ed.   765,  21    Sup.  Ct.   5G1 
Call  Publishing  Co.,  181  U.  S.  92,      (1901). 
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ice  and  different  charges  based  thereon.  There  is  no  cast 
iron  line  of  uniformity  which  prevents  a  charge  from  being 
above  or  below  a  particular  sum,  or  requires  that  the  serv- 
ice shall  be  exactly  along  the  same  lines.  But  that  prin- 
ciple of  equality  does  forbid  any  difference  in  charge  which 
is  not  based  upon  difference  in  service,  and  even  when 
based  upon  difference  of  service,  must  have  some  reason- 
able relation  to  the  amount  of  difference,  and  cannot  be  so 
great  as  to  produce  an  unjust  discrimination.1 

§  1320.  Reasonable  differences  sometimes  permitted. 
In  some  jurisdictions  it  is  still  held  that  there  is  no 
legal  objection  to  making  a  reasonable  difference  in  the 
rates  given  to  large  shippers  in  comparison  with  the  rates 
charged  small  shippers.  The  argument  is  that  this  is  a 
business  policy  universally  practiced;  but  the  answer  seems 
to  be  that  this  may  nevertheless  be  opposed  to  the  peculiar 
duties  which  the  common  carrier  owes  to  the  public  as  a 
whole.  However,  an  extract  is  given  from  the  opinion 
of  Mr.  Justice  Allen  in  Concord  and  Portsmouth  Railroad 
Company  v.  Forsaithe,2  so  that  the  weight  of  this  argu- 
ment may  be  felt.  In  holding  that  the  complainant,  a 
small  shipper,  had  no  case,  even  under  a  statute  which 
forbade  discriminations,  he  said:  "The  terms  of  the  statute 
must  receive  the  interpretation  which  long-established 
usage  and  the  custom  of  the  commercial  world  have 
given  them.  That  custom  in  all  branches  of  business 
always  has  been,  and  is,  to  move,  care  for,  and  sell  a  large 

1  It  was  against  unreasonable  dif-  cool  per  annum  over  its  road  while 

ferences  of  this  sort  that  Mr.  Jus-  $1.60   was   charged   to   those   who 

tice  Brewer,  then  upon  circuit,  de-  shipped  over  100,000  tons, 
clared  himself  in  Burlington,  C.  R.          2  59  N.  H.  122  (1879). 
&  N.  Ry.  v.  Northwestern  Fuel  Co.,          This  case  was  approved  in  State 

31  Fed.  652  (1887),  where  there  was  v.  Central  Vt.  Ry.  Co.,  81  Vt.  463, 

a  rate  of  $2.40  per  ton  to  all  persons  71  Atl.  194,  130  Am.  St.  Rep.  1065 

shipping  less  than  100,000  tons  of  (1908). 
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amount  of  a  given  commodity,  in  one  parcel  or  in  a  given 
time,  at  a  less  price  per  pound,  yard  or  ton,  than  a  smaller 
quantity  of  the  same  commodity,  distributed  in  many 
and  smaller  parcels  at  different  times.  The  expense  of 
handling,  carrying,  and  storing  the  smaller  amount  is 
much  greater,  pro  rata,  than  that  of  the  same  operations 
upon  the  larger  amount  in  one  body,  and  a  discrimination 
in  favor  of  the  larger  dealers  is  not  inequality,  but  reason- 
able equality.  By  any  other  construction  the  statute 
would  defeat  itself;  for  taking  into  account  the  lessened 
expense  pro  rata  for  transporting  the  greater  amount  of 
property  in  a  single  body  or  in  a  given  time,  the  carrier 
would,  by  absolute  equality  of  rates  for  all  cases,  receive 
a  greater  price  for  carrying  the  larger  quantity  than  the 
smaller,  and  thereby  make  an  unjust  discrimination 
against  the  person  transporting  the  largest  quantity  of 
goods.  Unreasonable  equality  is  inequality."  1 

§  1321.  Authority  for  such  differentials. 

From  the  point  of  view  of  the  company,  thus  it  is  an 
obvious  business  right  to  make  lower  proportionate  rates 
to  larger  customers.  And  where  the  rule  against  dis- 
crimination is  not  recognized  to  its  full  extent,  such  con- 
cessions are  freely  admitted.  Thus  in  a  New  York  case  '-' 
it  was  held  that  lower  water  rates  might  be  given  to  large 
consumers  than  to  small  consumers,  the  court  saying: 
"The  objection  made  here  is  that  the  persons  who  con- 
sumed the  large  quantities  of  water  were  not  charged 

1  See  also:  2  New  York. — Silkman  v.  Yonkers 

Iowa. — Cook  v.  Chicago,  R.  I.  &  Water  Commissioners,  152  N.  Y. 

P.  R.  R.  Co.,  81  Iowa,  551,  46  N.  W.  327,  46  N.  E.  612  (1897). 

1080,  25  Am.  St.  Rep.  512,  9  L.  R.  See    also    Metropolitan    Electric 

A.  764  (1890).  Supply  Co.  v.  Ginder  (1901),  2  Ch. 

Missouri. — Rothschild  v.  Wa-  799,  holding  lower  rates  for  large 

bash,  St.  L.  &  P.  C.  R.  R.  Co.,  92  users  of  electricity  justifiable. 

Mo.  91,  4  S.  W.  418  (1887). 
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as  much  per  hundred  cubic  feet  as  those  who  consumed  a 
less  amount.  Under  this  statute  the  question  of  consump- 
tion was  one  of  the  elements  to  be  considered  in  deter- 
mining the  rates.  Surely,  it  cannot  be  said  to  be  unrea- 
sonable to  provide  less  rates  where  a  large  amount  of 
water  is  used  than  where  a  small  quantity  is  consumed. 
That  principle  is  usually  present  in  all  contracts  or  estab- 
lished rents  of  that  character.  It  will  be  found  in  con- 
tracts and  charges  relating  to  electric  lights,  gas,  private 
water  companies,  and  the  like,  and  is  a  business  principle 
of  general  application.  We  find  in  the  rates  as  they  were 
established  nothing  unreasonable,  or  that  would  in  any 
way  justify  a  court  in  interfering  with  them."  1 

§  1322.  Prevalent  doctrine  against  such  concessions. 

It  may  be  asserted  with  confidence,  however,  that  it 
is  opposed  to  fundamental  principles  to  permit  the  giving 
of  special  concessions  to  the  large  shipper  as  such.  In 
the  leading  case  of  Hays  v.  Pennsylvania  Company,2 
this  doctrine  is  well  worked  out.  The  plaintiffs  in  that 
case,  had  for  several  years  been  engaged  in  mining  coal 
for  sale  in  the  Cleveland  market.  Their  complaint  was 
that  the  defendant  discriminated  against  them  and  in 
favor  of  their  competitors  in  business,  in  the  rates  charged 
for  carrying  coal  from  Saline ville  to  Cleveland.  It  ap- 
peared in  evidence  that  defendant's  regular  price  for 
carrying  coal  between  the  points  mentioned,  in  1876, 
was  $1.60  per  ton,  with  a  rebate  of  from  30  to  70  cents 

1  In  St.  Louis  Brewing  Assn.  v.  Co.,  152  Mich.  654,  116  N.  W.  628, 
St.  Louis,  140  Mo.  419,  37  S.  W.  18  L.  R.  A.  (N.  S.)  1197  (1908),  it 
525,  41  S.  W.  911  (1897),  it  was  was  held  that  a  gas  company  might 
held  that  a  water  company  could  grant  a  lower  rate  to  persons  con- 
not  only  make  lower  rates  to  manu-  suming  large  quantities  for  different 
facturers  than  to  other  consumers,  purposes. 

but  also  lower  rates  to  large  manu-  2  Hays  v.  Pennsylvania  Co.,  12 

facturers  than  to  small.  Fed.  309  (1882). 

In  Boeth   v.   Detroit   City   Gas 
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per  ton  to  all  persons  or  companies  shipping,  5,000  tons 
or  more  during  the  year, — the  amount  of  rebate  being 
graduated  by  the  quantity  of  freight  furnished  by  each 
shipper.  In  an  excellent  opinion  by  Baxter,  the  United 
States  circuit  judge,  the  various  grounds  upon  which  dif- 
ferences in  rates  have  been  justified  by  reason  of  differ- 
ences in  the  cost  of  service  by  reason  of  economies  of 
handling  the  business  were  reviewed,1  but  he  held  very 
properly  that  none  of  these  applied  to  the  exclusive 
shipper  as  such,  his  conclusion  being  well  worth  quoting 
at  length.  "In  all  particulars  the  plaintiffs  occupied 
common  ground  with  the  parties  who  obtained  lower 
rates.  Each  tendered  coal  for  transportation  in  the  same 
condition  and  at  such  time  as  suited  his  or  their  conven- 
ience. The  discrimination  complained  rested  exclusively 
on  the  amount  of  freight  supplied  by  the  respective  ship- 
pers during  the  year.  Ought  a  discrimination  resting 
exclusively  on  such  a  basis  be  sustained?  If  so,  then  the 
business  of  the  country  is,  in  some  degree,  subject  to  the 
will  of  railroad  officials;  for,  if  one  man  engaged  in  mining 
coal,  and  dependent  on  the  same  railroad  for  transporta- 
tion to  the  same  market,  can  obtain  transportation  thereof 
at  from  25  to  50  cents  per  ton  less  than  another  competing 
with  him  in  business,  solely  on  the  ground  that  he  is  able 
to  furnish  and  does  furnish  the  larger  quantity  for  ship- 
ment, the  small  operator  will  sooner  or  later  be  forced 
to  abandon  the  unequal  contest  and  surrender  to  his 

1  The  following  cases  are  strongly  C.  R.  Co.  v.  Wilson,  132  Ind.  517, 

to  the  same  effect:  32  N.  E.  311  (1892). 

United    States. — Western    U.    T.          Ohio. — Scofield  v.  Lake  Shore  & 

Co.  v.  Call  Pub.  Co.,  181  U.  S.  92,  M.  S.  R.  R.  Co.,  43  Ohio  St.  571,  3 

45   L.   ed.   765,   21   Sup.   Ct.   561  N.  E.  907,  54  Am.  St.  Rep.  846 

(1901);  Kingsley  v.  Buffalo,  N.  Y.  (1885). 

&    P.    R.    R.    Co.,    37    Fed.    18          Vermont.— Fitzgerald    v.    Grand 

(1888).  Trunk  Ry.  Co.,  63  Vt.  169,  22  Atl. 

Indiana.— Louisville,  E.  &  St.  L.  76,  13  L.  R.  A.  70  (1891). 
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more  opulent  rival.  If  the  principle  is  sound  in  its  appli- 
cation to  rival  parties  engaged  in  mining  coal,  it  is  equally 
applicable  to  merchants,  manufacturers,  millers,  dealers 
in  lumber  and  grain,  and  to  everybody  else  interested 
in  any  business  requiring  any  considerable  amount  of 
transportation  by  rail;  and  it  follows  that  the  success  of 
all  such  enterprises  would  depend  as  much  on  the  favor 
of  railroad  officials  as  upon  the  energies  and  capacities 
of  the  parties  prosecuting  the  same." 

§  1323.  Services  to  large  and  small  customers  prac- 
tically identical. 

Moreover,  the  services  to  large  shippers  and  to  small 
shippers  are  practically  identical.  The  large  shipper 
sends  more  car  loads  in  the  aggregate  than  the  small 
shipper,  it  is  true;  but  it  makes  no  real  difference  whether 
a  railroad  takes  two  cars  from  A  or  one  car  each  from  A 
and  B.  And  it  is  plain  that  to  carry  two  barrels  of  sugar 
for  one  person  on  a  given  date,  and  to  carry  one  barrel 
of  sugar  for  another  person,  between  the  same  points, 
over  the  same  route,  two  days  later,  are  contemporaneous, 
and  like  services.1  Moreover  there  is  not  from  an  operat- 
ing point  of  view  any  real  basis  for  making  a  lower  price 
to  customers  who  run  up  larger  bills  in  the  course  of  a 
stated  period.  Indeed,  the  person  who  has  a  large  aggre- 
gate bill  may  have  received  a  multitude  of  costly  small 
services.  There  is  nothing  to  differentiate  the  large  ship- 
per from  the  small  shipper  in  such  a  case  except  that  one 
may  perhaps  seem  to  be  a  more  desirable  customer  than 
the  other;  but  this  is  not  enough  in  itself.2 

§  1324.  Company  need  never  grant  such  reductions. 
It  would  probably  be  generally  agreed  that  a  public 

1  United  States  v.  Tozer,  39  Fed.          2  Kingsley  v.  Buffalo,  N.  Y.  &  P. 
369  (1889).  R.  R.  Co.,  37  Fed.  181  (1888). 
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service  company  would  not  be  acting  unreasonably  which 
made  a  flat  rate  for  all  customers  whether  their  bills  be 
large  or  small.  Thus  in  one  case  where  a  city  was  charging 
all  customers  large  and  small  a  flat  meter  rate  of  five  cents 
per  thousand  gallons  it  was  held  that  the  mere  fact  that 
the  complainant  was  a  very  large  customer  gave  him  no 
ground  for  complaint.1  Even  those  courts  which  permit 
the  making  of  a  lower  rate  for  larger  consumption  of 
water  require  that  it  shall  all  be  sold  to  one  place;  a  large 
real  estate  owner  cannot  get  his  bills  added  together 
and  get  the  lower  rate.2 

Topic  C.  Rebates  to  Exclusive  Customers 

§  1325.  Whether  exclusive  policies  may  be  adopted. 

Undoubtedly  there  is  a  commercial  advantage  in  being 
able  to  adopt  the  policy  of  promoting  exclusive  arrange- 
ments with  desirable  customers  by  offering  reductions. 
The  essential  illegality  of  this  policy  appears  most  plainly, 
as  has  been  seen  in  other  connections,  when  there  is  an 
outright  refusal  to  serve  those  who  deal  with  a  rival.  A 
railroad  cannot  refuse  to  take  freight  from  a  shipper  who 
formerly  shipped  by  it  exclusively  but  has  now  made 
arrangements  to  ship  part  of  his  freight  by  another  line. 
A  telephone  company  cannot  take  out  its  instruments 
from  a  customer  who  has  subscribed  to  another  system.3 
It  is  no  ground  for  refusing  an  application  for  gas  that  the 
applicant  is  connected  with  another  system.4  If  the 

1  St.  Louis  Brewing  Assn.  v.  St.      Co.  v.  Nittany  Valley  R.  R.  Co.,  171 
Louis,  140  Mo.  419,  37  S.  W.  525,      Pa.  St.  284,  33  Atl.  239  (1895). 

41  S.  W.  911  (1897).  «  Portland  Nat.  Gas  &  I.  Co.  v. 

2  Penn  Iron  Co.  v.  Lancaster,  17  State  ex  rel.,  135  Ind.  54,  34  N.  E. 
Lane.  L.  Rev.  161  (1900).  818,  21  L.  R.  A.  639  (1893). 

3  State  ex  rel.  Gynn  v.  Citizens'  See  also  Sorraine  v.  Pittsburgh, 
Telephone  Co.,  61  S.  C.  83,  39  S.  E.  J.,  E.  &  E.  R.  R.  Co.,  205  Pa.  St. 
257,  85  Am.  Rep.  870  (1901).  132,  54  Atl.  580,  61  L.  R.  A.  502 

But  see  Bald  Eagle  Valley  R.  R.  .  (1903). 
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companies  cannot  refuse  to  serve  for  the  promotion  of 
their  business  interests,  no  more  can  they  discriminate 
to  get  the  advantages  which  may  accrue  to  the  com- 
pany if  it  may  make  lower  rates  to  those  who  will  deal 
exclusively  with  it,  are  plain  and  this  policy  would  still 
prevail  in  making  rates  in  competitive  business  doubtless 
as  it  once  did  were  it  not  for  the  modern  recognition  of 
its  essential  illegality.  That  such  a  policy  may  be  advan- 
tageous to  the  company  which  employs  it  may  be  granted, 
but  it  has  already  been  seen  that  those  who  conduct  a 
public  employment  must  forego  many  methods  of  getting 
business  and  holding  it  which  are  permissible  in  private 
affairs. 

§  1326.  Such  discriminations  foster  monopolies. 

The  leading  case  against  such  personal  discrimination 
is  Schofield  v.  Lake  Shore  &  Michigan  Southern  Railway 
Company.1  In  that  case  it  appeared  that  the  railway 
company,  having  tariff  rates  for  the  public  generally, 
contracted  with  the  Standard  Oil  Company  that,  in  con- 
sideration of  said  company  giving  to  the  railway  its  en- 
tire freight  business  in  the  products  of  petroleum,  they 
would  transport  such  freight  for  the  company  at  certain 
rates,  about  ten  cents  per  barrel  cheaper  than  for  any 
other  customers  whatsoever.  Plaintiffs,  one  Schofield  and 
others,  being  also  engaged  in  the  manufacture  and  also 
dealers  in  refined  and  other  products  of  petroleum,  offered 
their  products  to  the  railway  company  for  shipment  on 
the  same  terms  granted  to  the  Standard  Oil  Company, 
and,  on  being  refused  shipment  on  the  terms,  brought 
their  bill  to  enjoin  the  railway  company  from  charging 
and  collecting  from  them,  for  freight  on  said  line,  rates 
and  amounts  in  excess  of  those  charged  to  the  Standard 
Company  for  like  goods  to  the  same  points,  or  from  dis- 

1 43  Ohio  St.  571,  3  N.  E.  907,  54  Am.  Rep.  846  (1885). 
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criminating  against  them  in  favor  of  the  Standard  Com- 
pany. The  prayer  of  the  bill  was  granted  in  an  elaborate 
opinion,  the  tenor  of  which  may  be  judged  from  the  follow- 
ing paragraph :  "The  principle  is  opposed  to  a  sound 
public  policy.  It  would  build  and  foster  monopolies, 
add  largely  to  the  accumulated  power  of  capital  and 
money,  and  drive  out  all  enterprise  not  backed  by  over- 
shadowing wealth.  With  the  doctrine  as  contended  for 
by  the  defendant,  recognized  and  enforced  by  the  courts, 
what  will  prevent  the  great  grain  interests  of  the  north- 
west, or  the  coal  and  iron  interests  of  Pennsylvania,  or 
any  of  the  great  commercial  interests  of  the  country, 
bound  together  by  the  power  and  influence  of  aggregate 
wealth,  and  in  league  with  the  railroads  of  the  land,  driving 
to  the  wall  all  private  enterprises  struggling  for  existence, 
and  with  an  iron  hand  thrusting  back  all  but  them- 
selves?"1 

§  1327.  Those  who  use  rival  line  charged  more  than 

usual. 

It  would  seem  to  be  plainly  contrary  to  public  duty 
for  a  public  service  company  to  charge  customers  who  at 
times  employ  a  rival  concern  more  than  the  usual  rates 
which  others  are  charged.  Yet  this  sort  of  discrimination 
has  been  defended  before  the  courts  more  than  once  even  in 
its  most  extreme  forms.  The  leading  case  on  this  point 
is  undoubtedly  Menacho  v.  Ward.2  The  complainants 
in  that  case  were  notified  by  the  defendant  steamship 
owners  that  they  would  be  "placed  upon  the  black-list" 
if  they  shipped  goods  by  the  steamers  which  had  gone  on 
the  route  in  opposition  to  them  and  that  their  rates  of 
freight  would  thereafter  be  advanced  on  all  goods  which 
they  might  have  occasion  to  send  by  the  defendants. 

1  See,  further,  Louisville,  E.  &  St.          2  27  Fed.  529  (1886). 
L.  C.  R.  R.  Co.  v.  Wilson,  132  Ind. 
517,  32  N.  E.  311  (1892). 
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Since  that  time  the  defendants  have  habitually  charged 
the  complainants  greater  rates  of  freight  than  those  mer- 
chants who  shipped  exclusively  by  the  defendants.  In 
disposing  of  this  case  Mr.  Justice  Wallace  pointed  out 
that  there  were  various  situations  justifying  different 
rates  between  shippers  asking  for  the  same  transportation, 
and  in  enumerating  them  he  was  undoubtedly  unduly 
liberal;  but  this  particular  case  before  him  he  rightly 
decided  to  go  beyond  all  justification  as  the  conclusion 
of  his  opinion  which  follows  will  show:  "The  vice  of  the 
discrimination  here  is  that  it  is  calculated  to  coerce  all 
those  who  have  occasion  to  employ  common  carriers  be- 
tween New  York  and  Cuba  from  employing  such  agencies 
as  may  offer.  Its  tendency  is  to  deprive  the  public  of 
their  legitimate  opportunities  to  obtain  carriage  on  the 
best  terms  they  can.  If  it  is  tolerated  it  will  result  prac- 
tically in  giving  the  defendants  a  monopoly  of  the  carry- 
ing trade  between  these  -places.  Manifestly  it  is  enforced 
by  the  defendants  in  order  to  discourage  all  others  from 
attempting  to  serve  the  public  as  carriers  between  these 
places.  Such  discrimination  is  not  only  unreasonable, 
but  is  odious."  l 

§  1328.  Lower  rates  to  exclusive  customers  sometimes 

permitted. 

On  the  other  hand  it  is  maintained  by  some  few  courts 
that  while  higher  than  usual  rates  cannot  be  charged  those 
who  will  not  ship  exclusively,  yet  lower  rates  may  be  given 
to  exclusive  shippers.  That  this  is  the  view  of  the  high- 
est court  in  New  York  may  be  seen  by  an  examination  of 
the  leading  case  of  Lough  v.  Outerbridge.2  In  that  case  a 

1  A  fortiori  it  is  illegal  to  refuse  Suffern,  129  111.  274,  21  N.  E.  824 
altogether  to  accept  goods  from  a  (1889). 

shipper  who  persists  in  using  a  rival  2 143  N.  Y.  271,  38  N.  E.  292,  42 
line.  Chicago  &  A.  R.  R.  Co.  v.  Am.  St.  Rep.  712,  25  L.  R.  A.  416 

(1894). 
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lower  rate  was  given  those  who  would  agree  to  ship  their 
freight  exclusively  by  the  established  line  when  the  rival 
boat  ran.  The  Court  of  Appeals  of  New  York,  one  jus- 
tice dissenting,  held  for  the  defendant  company.  In 
writing  the  opinion  of  the  court  Mr.  Justice  O'Brien  said: 
"The  authorities  cited  seem  to  me  to  remove  all  doubt  as 
to  the  right  of  a  carrier,  by  special  agreement,  to  give  re- 
duced rates  to  customers  who  stipulate  to  give  them  all 
their  business,  and  to  refuse  these  rates  to  others  who  are 
not  able  or  willing  to  so  stipulate,  providing,  always,  that 
the  charge  exacted  from  such  parties  for  the  service  is 
not  excessive  or  unreasonable.  The  principle  of  equality 
to  all,  so  earnestly  contended  for  by  the  learned  counsel 
for  the  plaintiffs,  was  not,  therefore,  violated  by  the  de- 
fendants, since  they  were  willing  and  offered  to  carry  the 
plaintiffs'  goods  at  the  reduced  rate,  upon  the  same  terms 
and  conditions  that  these  rates  were  granted  to  others; 
and,  if  the  plaintiffs  were  unable  to  get  the  benefit  of  such 
rate,  it  was  because,  for  some  reason,  they  were  unable 
or  unwilling  to  comply  with  the  conditions  upon  which  it 
was  given  to  their  neighbors,  and  not  because  the  carrier 
disregarded  his  duties  or  obligations  to  the  public.  The 
case  of  Menacho  v.  Ward  does  not  apply,  because  the 
facts  were  radically  different.  That  action  was  to  restrain 
the  carrier  from  exacting  unreasonable  charges  habitually 
for  services,  the  charges  having  been  advanced  as  to  the 
parties  complaining,  for  the  reason  that  they  had  at  times 
employed  another  line.  It  decides  nothing  contrary, to 
the  general  views  here  stated."  l 

1  The     cases     principally     relied  firmed,  23  Q.  B.  Div.  598,  and  by 

upon  by  the  court  in  reaching  this  H.  L.  17  App.  Gas.  25  (1892);  Ever- 

opinion  were:  Fitchburg  R.  R.  Co.  shed  v.  Railway  Co.,  3  Q.  B.  Div. 

v.  Gage,  12  Gray,  393  (1859);  Sar-  135. 

gent  v.  R.  R.  Co.,  115  Mass.  416         It  seems  that  the  important  case 

(1874);    Mogul    Steamship    Co.    v.  of   Mogul   Steamship   Co.   v.    Mc- 

McGregor,  21  Q.  B.  Div.  544,  af-  Gregor,  supra,  cannot  be  cited,  for 
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§  1329.  Comparison  of  these  decisions. 

Notwithstanding  the  weight  to  be  given  to  this  decision 
it  is  submitted  that  it  is  opposed  to  what  are  conceived  to 
be  fundamental  principles.  As  between  two  shippers  who 
offer  the  same  goods  for  the  same  transportation  it  seems 
to  be  personal  discrimination  with  all  its  accompanying 
evils  to  make  one  rate  to  one  and  another  rate  to  another 
by  reason  of  the  fact  that  one  ships  exclusively  and  the 
other  does  not.  And  it  ought  to  be  plain  that  whether 
this  is  done  as  in  Menacho  v.  Ward, 1  by  charging  the  one 
who  does  not  ship  exclusively  more  than  the  usual  rate 
or  as  in  this  case  of  Lough  v.  Outerbridge,2  by  giving  ex- 
clusive shippers  concessions  from  regular  rates,  the  fact 
remains  that  in  either  case  there  is  a  personal  discrimina- 
tion against  the  shipper  who  will  not  enter  into  an  ex- 
clusive arrangement. 

§  1330.  Customers  contracting  for  large  amounts. 

It  would  seem  to  follow,  although  this  has  appeared  to 
some  courts  3  more  doubtful  that  shippers  who  agree  to 
furnish  large  quantities  of  freight  should  have  no  better 
standing.  It  is  true  that  the  advantage  to  the  railroad 
company  may  be  proved,  but  the  injustice  to  the  small 
shipper  who  can  make  no  such  undertaking  remains  the 
controlling  factor  in  the  situation.  This  was  well  shown 
in  an  Indiana  case,4  where  the  court  said:  "It  is  con- 
tended by  the  appellant  that,  in  view  of  the  fact  it  secured 
by  its  contract  with  Dickason  a  certain  income  of  $7,000 

the  proposition  that  in  public  busi-  !  Supra. 

ness   a   rebate   may   be   given   ex-  2  Supra. 

elusive  shippers,  the  shipowners  in  3  Chicago    &    A.    R.    R.    Co.    v. 

that  case  may  have  been  private  Chicago  V.  &  W.  Coal  Co.,  79  111. 

carriers  for  all  that  appears;  at  all  121  (1875),  upholding  a  concession 

events   the  point    that    they    were  based  upon  this  fact  in  part, 

common  carriers  was  not  made  by  *  Louisville,   E.  &  St.   L.  C.   R. 

the  courts  or  by  counsel,  so  far  as  Co.  v.  Wilson,  132  Ind.  517,  32  N. 

can  be  discovered.  E.  311  (1892). 
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per  month,  it  could  as  well  afford  to  carry  ties  for  him  at 
$14  per  car  as  to  carry  them  for  the  appellees  at  $24  per 
car.  We  find  it  unnecessary  to  inquire  whether  the  ap- 
pellant is  correct  or  otherwise  in  this  contention,  for,  as 
we  understand  the  law,  a  railroad  company  engaged  in 
the  business  of  a  common  carrier  is  not  permitted  by  the 
law  to  discriminate  in  favor  of  a  shipper  who  is  able  to 
furnish  a  large  amount  of  freight  over  one  engaged  in  the 
same  business  who  is  unable  to  furnish  the  same  quantity 
as  that  shipped  by  his  more  opulent  rival.  The  reasons 
for  prohibiting  such  discrimination  are  well  stated  in  the 
case  of  Hays  v.  Pennsylvania  Co.  In  our  opinion,  the 
fact  that  Dickason  was  able  to  furnish  a  larger  number  of 
car  loads  of  ties  for  shipment  than  the  appellees  could 
constituted  no  sufficient  reason  for  a  discrimination  in 
his  favor  over  the  rates  charged  to  the  appellees." 

§  1331.  Customers    under    exclusive    contract  to    give 
business. 

The  mere  fact,  therefore,  that  a  shipper  agrees  to  give 
all  his  business  to  the  carrier  does  not  justify  a  concession 
from  regular  rates.  Such  inducements  seem  once  to  have 
been  held  out  to  shippers  commonly  in  England;  but  the 
decisions  of  the  courts  have  been  against  them.1  They 
have  uniformly  held  it  unlawful  preference  to  give  re- 
duced rates  in  consideration  of  an  agreement  to  employ 
other  lines  of  the  company  for  the  carriage  of  other  traffic 
or  to  employ  the  company  in  other  distinct  business. 
This  is  obviously  good  law,  as  the  carriage  of  goods  to 
other  points  does  not  affect  the  cost  of  carriage  between 
the  particular  points.2  Upon  the  same  principles  the  rail- 

1  Baxendale  v.  Great  Western  R.  Bellsdyke  Coal  Co.  v.  N.  B.  R.  Co., 

Co.,  5  C.  B.   (N.  S.)  309  (1858);  2  Nev.  &  Mac.  105  (1860). 

Diphwys  Casson  Slate  Co.  v.  Festin-  2  Baxendale  v.  Great  Western  R. 

ing  R.  Co.,  2  Nev.  &  Mac.  73  (1860);  Co.,   5  C.   B.   (N.  S.)  309   (1858); 
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ways  have  been  forbidden  to  charge  a  higher  wharfage 
rate  on  goods  to  be  conveyed  by  another  railway  l  or  to 
grant  a  reduced  rate  in  consideration  of  a  contract  to  carry 
all  of  certain  goods  and  to  prevent  their  being  carried  by 
water  or  other  means.2  It  seems  plain  that  in  all  of  these 
cases  no  other  decisions  would  have  been  justifiable  than 
those  which  were  given,  because  the  policies  pursued  by 
the  railways  in  all  of  these  cases  seem  opposed  to  the 
public  duty  which  the  common  carrier  owes  the  shipping 
public. 

Topic  D.  Concessions  for  Special  Kinds  of  Business 

§  1332.  Different  rates  for  service  differently  employed. 
Notwithstanding  the  obvious  analogy  to  the  policies  al- 
ready generally  condemned,  it  is  still  strongly  urged  at 
the  present  time  by  the  managers  of  the  public  service 
companies  that  they  should  be  allowed  to  make  different 
rates  for  service  which  is  to  be  differently  employed.  Rail- 
road managers,  for  example,  here  point  out  again  that 
in  order  to  get  more  traffic,  which  by  reason  of  the  law  of 
increasing  returns  is  for  the  benefit  of  all  concerned,  it 
will  often  be  necessary  for  them  to  make  lower  rates  for 
goods  which  are  going  to  be  used  for  one  purpose  than 
for  goods  which  are  going  to  be  used  for  another  purpose. 
Moreover,  the  railroad  managers  take  a  higher  plane  of 
argument  when  they  urge  that  to  make  different  rates 
for  different  users  they  may  further  the  development  of 
the  industries  of  the  communities  which  they  serve.  But 
neither  of  these  arguments  can  be  pushed  too  far  in  a 
legal  discussion  because  in  so  far  as  any  railroad  policy 
involves  discrimination  it  is  illegal;  and  to  charge  one  of 

Twellis  v.  Pa.  R.  R.  Co.,  3  Am.  L.  l  Toomer  v.   London  R.   Co.,  3 

Reg.  (N.  S.)  728   (1863);  Bellsdyke  Nev.  &  Mac.  79  (1865). 

Coal  Co.  v.  North  British  R.  Co.,  2  Garton  v.  Bristol  &  E.  R.  R. 

2  Nev.  &  Mac.  105  (1860).  Co.,  1  Nev.  &  Mac.  218  (1856). 
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two  shippers  who  want  exactly  the  same  transportation 
of  the  same  goods  one  rate  while  another  shipper  is  charged 
another  rate  is  personal  discrimination  by  definition.  Not 
only  is  this  argument  urged  by  the  railroads,  but  in  other 
services  such  as  gas  supply  for  different  purposes  it  is 
claimed  that  economical  operation  is  greatly  hampered. 

§  1333.  Such  rates  allowed  by  some  cases. 

And  indeed,  the  argument  for  allowing  the  making  of 
different  rates  for  the  same  commodities  which  are  destined 
to  be  used  for  different  purposes  is  a  strong  one.  How 
strong  it  is  from  an  economic  point  of  view  may  be  seen 
by  an  examination  of  the  leading  case  supporting  this  ar- 
gument, Hoover  v.  Pennsylvania  Railroad  Company. l  In 
that  case  the  court  held  that  an  agreement  made  in  1881  to 
charge  a  uniform  rate  on  shipment  of  coal  to  the  Belief onte 
Nail  Works  for  consumption  in  operating  its  machinery 
could  not  be  complained  of  as  unjust  discrimination  against 
a  mere  dealer,  who  received  his  coal  over  the  same  road 
and  was  charged  a  higher  rate.  This  was  held  not  to  be 
unjust  discrimination,  the  court  relying  upon  the  broadest 
grounds  of  public  policy  to  justify  this  result,  Mr.  Jus- 
tice Green  saying:  "Such  discrimination,  as  has  thus  far 
transpired,  has  not  been  felt  to  be  undue  or  unreasonable, 
or  contrary  to  legal  warrant.  In  point  of  fact,  it  is  per- 
fectly well  known  and  appreciated  that  the  output  of 
freights  from  the  great  manufacturing  centers  upon  our 
lines  of  transportation  constitutes  one  of  the  chief  sources 
of  the  revenues  which  sustain  them  financially.  Yet  no 
part  of  this  income  is  derived  from  those  who  are  mere 

1  156  Pa.  St.  220,  27  Atl.  282,  22  designed     to    promote    industries, 

L.  R.  A.  263,  36  Am.  St.  Rep.  43  provided  that  these  concessions  are 

(1893).     See  also   Louisville  &  W.  duly  published,  a  miller  is  entitled 

R.  R.  Co.  v.  Fulgam,  91  Ala.  555,  to  rank  with  other  manufacturers 

8  So.  803  (1890);  holding  that  un-  without  discrimination, 
der  a  statute  permitting  reductions 
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buyers  and  sellers  of  coal.  When  the  freight  is  paid  upon 
the  coal  they  buy,  the  revenue  to  be  derived  from  that 
coal  is  at  an  end.  Not  so,  however,  with  the  revenue  from 
the  coal  that  is  carried  to  the  manufacturers.  That  coal 
is  consumed  on  the  premises  in  the  creation  of  an  endless 
variety  of  products,  which  must  be  put  back  upon  the 
transporting  lines,  enhanced  in  bulk  and  weight  by  the 
other  commodities  which  enter  into  the  manufactured 
product,  and  is  then  distributed  to  the  various  markets 
where  they  are  sold."  l 

§  1334.  Repudiation  of  this  doctrine. 

However,  this  doctrine  is  plainly  inconsistent  with  the 
modern  law  against  discrimination  which  in  its  latest 
development  insistently  forbids  all  discrimination.  This 
is  well  brought  out  in  the  Railroad  Discrimination  Case  2 
where  it  was  held  that  a  carrier  may  not  give  one  customer 
a  lower  rate  for  the  shipment  of  logs,  than  another,  merely 
because  the  former  ships  the  manufactured  product  over 
the  carrier's  line,  Clark,  C.  J.,  saying:  "The  proposition 
is  that  a  common  carrier  has  a  right  to  charge  one  person 
a  lower  rate  of  freight  than  another  for  shipping  the  same 
quantity  the  same  distance,  under  the  same  conditions, 
provided  the  shipper  give  the  company  a  consideration 
(shipping  the  manufactured  lumber  subsequently  over  its 
line),  which  its  managers  think  will  make  good  to  it  the 

1  In  Missouri,  K.  &  T.  R.  R.  Co.  notwithstanding  which  the  court  en- 

v.  Trinity  C.  L.  Co.,  1  Tex.  Civ.  forced  the  bargain  of  the  parties. 

App.  553,  21  S.  W.  290  (1892),  the  2  Hilton  Lumber  Co.  v.  Atlantic 

court  left  the  question  open  whether  Coast  Line,  136  N.  C.  479,  48  S.  E. 

a  lower  rate  might  be  given  a  con-  813  (1904). 

necting  carrier  on  railway  cars  than  See  the  further  discussion  of  this 

to  a  logging  railway.  case  in  an  eloquent  opinion  against 

See  also,  Fry  v.  Louisville  &  N.  R.,  all  discrimination  in  Hilton  Lum- 

103  Ind.  265,  2  N.  E.  744  (1885),  ber  Co.  v.  Atlantic  C.  L.  Ry.  Co., 

where  a  lower  rate  was  quoted  for  141  N.  C.  171,  53  S.  E.  823  (1906). 
commodities  for  "farm  purposes," 
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abatement  of  rate  given  to  such  parties.  But  if  this  is 
equality  as  to  the  treasury  of  the  company,  it  is  none  the 
less  a  discrimination  against  the  plaintiff."  x 

§  1335.  Supply  put  to  different  uses. 

There  is  also  some  authority  on  this  point  in  regard  to 
supplying  services.  Thus  it  has  been  held  in  Missouri  - 
that  lower  rates  for  water  supply  could  be  made  to  the 
manufacturer  than  to  all  other  takers  notwithstanding 
that  the  city  charter  forbade  exceptional  discriminations 
in  water  rates,  on  the  ground  that  as  all  manufacturers 
were  included  in  the  class  the  discrimination  was  not 
illegal.  And  in  Michigan,3  it  was  held  that  a  consumer 
is  not  entitled  to  enjoin  the  enforcement  against  him  by 
a  gas  company  of  a  rate  which  the  company  is  authorized 
to  charge,  because  it  grants  a  lower  rate  to  persons  con- 
suming gas  for  other  purposes  in  larger  amounts,  as  it 
does  not  appear  that  any  injury  is  inflicted  upon  the 
complainant  by  such  rates. 

§  1336.  Discrimination  in  such  supply. 

If  other  discrimination  is  involved  in  the  arrangement 
it  will  all  be  declared  illegal  without  question  in  all  courts. 
Another  Pennsylvanian  case,  Bailey  v.  Fayette  Gas  & 
Fuel  Company,4  decided  since  Hoover  v.  Pennsylvania 
Railroad  Company  5  brings  this  out.  In  that  case  a  higher 
price  per  cubic  foot  was  charged  to  customers  who  used 

1  The   railroad    commissions   are          3  Boerth  v.  Detroit  City  Gas  Co., 
now  generally  set  against  such  dis-      152  Mich.  654,  116  N.  W.  628,  18 
criminations.    See  Capital  City  Gas      L.  R.  A.  (N.  S.)  1197  (1907). 

Co.  v.  Central  Vt.  Ry.  Co.,  11  Int.  4 193  Pa.   St.   175,   44  Atl.   451 

Comm.  Comm.  Rep.  103  (1906),  and  (1899). 

Manufacturers'  Coal  Rates  Case,  3  5 156  Pa.  St.  220,  27  Atl.  282,  36 

Can.  Ry.  Cas.  427  (1904).  Am.  St.  Rep.  43,  22  L.  R.  A.  263 

2  St.  Louis  Brewing  Assn.  v.  St.  (1893). 
Louis,  140  Mo.  419,  37  S.  W.  525, 

41  S.  W.  911  (1897). 
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gas  simply  for  illuminating  than  was  charged  to  such 
customers  as  used  gas  also  for  fuel.  This  was  properly 
held  to  constitute  discrimination;  but  the  language  of 
Mr.  Justice  Mitchell  apparently  goes  much  further  than 
the  immediate  facts:  "The  gas  is  brought  by  the  com- 
pany through  the  same  pipes  for  both  purposes  and  de- 
livered to  the  customers  at  the  same  point,  the  curb. 
Thence  it  goes  into  pipes  put  in  by  the  consumer,  and, 
after  passing  through  a  meter,  is  distributed  by  the  cus- 
tomer through  his  premises  according  to  his  own  conven- 
ience. The  regulation  in  question  seeks  to  differentiate 
the  price  according  to  the  use  for  heating  or  for  light. 
It  is  not  claimed  that  there  is  any  difference  in  the  cost 
of  the  product  to  the  company,  the  expense  of  supplying 
it  at  the  point  of  delivery  or  its  value  to  the  company  in 
the  increase  of  business  or  other  ways." 

§  1337.  Commodities  carried  of  different  character. 

Of  course  different  rates  may  be  given  when  the  com- 
modities are  not  of  exactly  the  same  sort.  This  is  prob- 
ably the  explanation  of  a  series  of  cases  in  Kentucky 
justifying  a  difference  in  rate  between  steam  coal  to  manu- 
facturers and  domestic  coal  for  dealers.  Thus  in  Com- 
monwealth v.  Louisville  &  Nashville  Railroad  Company  1 
the  facts  shown  at  the  trial  were  that  the  electric  light 
company  which  was  getting  the  lower  rate  was  bringing 
in  a  very  low  grade  of  coal,  commonly  known  as  "slack," 
used  by  it  for  steam  purposes,  while  Wade,  a  coal  dealer, 
was  being  charged  a  higher  rate  for  the  transportation 
of  the  highest  grade  of  coal,  known  as  "lump."  Both 
kinds  of  coal  were  hauled  in  the  same  sort  of  cars,  and 
unloaded  in  the  same  manner,  but  defendant's  regular 
freight  tariff  on  coal  from  Bevier  to  Franklin,  was  $1.50 
per  ton,  while  on  the  coal  used  for  steam  purposes  by 

1 68  S.  W.  1103  (1902). 
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manufacturers,  which  term  included  gas,  electric  light, 
power,  and  ice  companies,  the  rate  was  30  per  cent  less 
than  $1.50  per  ton.  Upon  a  review  of  the  authorities 
cited  in  the  note  1  the  court  held  that  "it  was  allowable 
and  proper  for  a  railroad  company  to  classify  freight 
according  to  its  quality  or  character  and  marketable 
value;  and  discrimination  in  charges  for  carrying  different 
classes  or  kinds  is  not  only  universally  recognized,  but 
plainly  authorized.  And  that  this  settled  the  question 
since  it  was  admitted  in  the  pleadings  and  shown  by 
proof  that  the  respective  car  loads  of  coal  upon  which  this 
action  was  founded  were  wholly  different  both  as  to  qual- 
ity and  marketable  value." 

§  1338.  Supply  under  different  conditions. 

Similarly  when  the  arrangement  by  which  the  service 
is  devoted  to  a  different  use  is  such  that  there  may  be 
said  to  be  a  difference  in  the  service  rendered  a  different 
rate  may  be  justified.  Thus  gas  supplied  to  manufacturers 
on  the  understanding  that  service  may  be  curtailed  in 
favor  of  other  business  in  emergencies  is  obviously  a 
different  service  from  the  domestic  service  which  is  being 
given  priority;  and  a  lower  rate  is  perhaps  justified.2  So 
when  electric  current  is  sold  for  power  by  day,  as  it  costs 
less  to  so  supply  current  at  that  part  of  the  day  when  the 
equipment  is  largely  idle  than  it  would  to  take  on  new 
lighting  contracts  involving  probably  new  equipment, 
it  may  be  that  the  conditions  of  this  service  are  so  different 
as  to  justify  a  difference  in  rates.3 

1  Louisville  &  N.  R.  R.  Co.  v.  2  Logansport  &  W.  V.  Gas  Co.  v. 

Com.,  105  Ky.  179,  48  S.  W.  416  Ott,  30  Ind.  App.  93,  65  N.  E.  549 

(1898);  Louisville  &  N.  R.  R.  Co.  v.  (1902). 

Com.,  108  Ky.  628,  57  S.  W.  508  3  Metropolitan    Electric    Co.    v. 

(1900).  Guider,  2  Ch.  Div.  799  (1901). 
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§  1365.  Concessions  to  those  with  whom  it  deals. 
1366.  Rates  adopted  to  foster  its  interests. 

§  1340.  Propriety  of  proportionate  rates. 

In  the  last  chapter  it  was  seen  that  what  is  forbidden 
is  any  difference  in  the  rate  charged  when  the  service 
asked  is  identical.  It  follows  logically  that  when  services 
which  are  really  different  are  asked  it  is  entirely  proper 
to  make  the  rate  charged  proportionally  different.  Thus 
it  has  already  been  explained  that  the  railway  company 
may  classify  freights  and  passengers  and  charge  different 
rates  for  the  different  classes,  if  there  are  reasonable 
grounds  for  such  discrimination  in  the  difference  of  the 
cost  of  service,  risk  of  carriage,  in  the  accommodations 
furnished  or  the  like.  But  it  will  constitute  discrimination 
if  different  classification  is  given  to  like  goods  without 
justification.  As  a  general  rule  a  railway  company  is 
justified  in  carrying  goods  for  one  person  at  a  less  rate 
than  that  at  which  it  carries  goods  for  another  only 
where  there  are  circumstances  which  make  the  cost  of 
carrying  the  former  less  than  the  cost  of  carrying  the 
latter.  And,  to  be  exact,  the  difference  in  the  rates  be- 
tween the  different  classifications  of  like  articles  must  be 
proportionate  to  this  difference  in  cost  to  the  carrier  of 
performing  the  service. 

Topic  A.  Actual  Differences  in  Total  Cost 

§  1341.  Extent  of  the  rule  against  discrimination. 

When  the  services  asked  of  the  carrier  are  dissimilar, 
the  rule  against  discrimination  although  apparently  modi- 
fied is  in  reality  extended.  It  is  rightly  held  that  different 
rates  may  be  made  without  discrimination  when  the  cost 
of  service  is  different.  Indeed,  to  enforce  equal  rates  un- 
der those  circumstances  would  in  reality  be  discrimina- 
tory under  ordinary  conditions.  All  this  is  seen  even  in 
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the  most  extreme  case  against  personal  discrimination, 
Messenger  v.  Pennsylvania  Railroad  Company.1  "It 
must  not  be  inferred  that  a  common  carrier,  in  adjusting 
his  price,  cannot  regard  the  peculiar  circumstances  of 
the  particular  transportation.  Many  considerations  may 
properly  enter  into  the  agreement  for  carriage  or  the 
establishment  of  rates,  such  as  the  quantity  carried,  its 
nature,  risks,  the  expense  of  carriage  at  different  periods 
of  time,  and  the  like;  but  he  has  no  right  to  give  an  exclu- 
sive advantage  or  preference,  in  that  respect,  to  some  over 
others,  for  carriage,  in  the  course  of  his  business.  For  a 
like  service,  the  public  are  entitled  to  a  like  price.2 

§  1342.  Differences  in  the  cost. 

There  is  no  illegal  discrimination  unless  the  services 
compared  are  substantially  the  same.  Thus  a  reason- 
able classification  of  commodities  or  passengers  accord- 
ing to  the  nature  of  the  goods  or  the  accommodations 
furnished  does  not  result  in  discrimination.3  "And  for  a 
like  reason  an  inferior  class  of  freight  may  be  carried  at 
a  less  rate  than  first-class  merchandise  of  greater  value 
and  requiring  more  labor,  care,  and  responsibility  in  the 
handling.  It  has  been  held  that  20  separate  parcels  done 
up  in  one  package,  and  consigned  to  the  same  person 
may  be  carried  at  a  less  rate  per  parcel  than  20  parcels 

1  7  Vroom  (36  N.  J.  L.),  407,  13          3  For  this  general  principle  see 
Am.  Rep.  457,  8  Vroom  (37  N.  J.      among  other  cases: 

L.),  531,  18  Am.  Rep.  754  (1874).  United  States.— Brewer  v.  Central 

2  For  a  late  statement  of  the  prin-  of  Ga.  Ry.  Co.,  84  Fed.  258  (1897). 
ciple  that  the  present  law  does  not  Illinois. — Wagner  v.  City  of  Rock 
prohibit  the  giving  of  all  preferences  Island,  146  111.  139  (1893). 

and  advantages,  but  only  those  that  Kentucky. — Louisville  &  N.  Ry. 

are  undue  and  unreasonable.     See  Co.  v.  Com.,  108  Ky.  628,  57  S.  W. 

Gamble-Robinson     Com.     Co.     v.  508  (1900). 

Chicago  &  N.  W.  R.  Co.,  168  Fed.  Pennsylvania. — Paine    v.    Penn- 

161,  94  C.  C.  A.  217,  n.,  21  L.  R.  A.  sylvania  Ry.,  7  Kulp,  187. 

(N.  S.)  982  (1899). 
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of  the  same  character  consigned  to  as  many  different 
persons  at  the  same  destination,  because  it  is  supposed 
that  it  costs  less  to  receive  and  deliver  one  package  con- 
taining 20  parcels  to  one  man,  than  it  does  to  receive 
and  deliver  20  different  parcels  to  as  many  different  con- 
signees. Such  are  some  of  the  numerous  illustrations  of 
the  rule  that  might  be  given."  l 

§  1343.  Economies  in  passenger  transportation. 

That  there  are  differences  in  the  cost  of  service  by  reason 
of  ways  in  which  traffic  is  handled  is  of  course  obvious, 
and  in  so  far  as  these  economies  in  conducting  the  trans- 
portation are  real  a  proportionate  reduction  may  be  made 
for  the  service  in  question.  This  is  as  true  of  passenger 
carriage  as  of  freight  transportation.  Passengers  may 
be  divided  into  different  classes,  and  the  price  regulated 
in  accordance  with  the  accommodations  furnished  to 
each,  because  it  costs  less  to  carry  an  emigrant  with  the 
accommodations  furnished  to  that  class,  than  it  does  to 
carry  an  occupant  of  a  palace  car.2  It  is  justifiable  to 
charge  a  higher  rate  when  fare  is  paid  upon  the  train 
than  when  tickets  are  bought  at  the  office,  the  saving  to 
the  company  thereby  being  sufficiently  obvious.3  These 
are  but  two  examples  of  many  cases  which  could  be  put. 

§  1344.  Economies  in  freight  transportation. 

Upon  the  principles  now  under  discussion  it  will  be 
plain  why  it  is  permissible  to  make  differences  in  the 
rating  of  the  same  goods  based  on  the  nature  and  size 
of  the  package,  large  packages  being  given  relatively 
lower  rates  than  small  packages.4  And  likewise  if  the 

1  The  quotation  is  from  Hays  v.  3  See  Nellis  v.  New  York  C.  R. 
Pennsylvania  R.  R.  Co.,   12  Fed.  R.  Co.,  30  N.  Y.  505  (1864). 
309(1882).  4For   the   general   principle    in- 

2  See  Hays  v.  Pennsylvania  R.  R.  volved,  see:  Nicholson  v.  Gt.  West- 
Co.,  12  Fed.  309  (1882).  ern  R.  R.  Co.,  5  C.  B.  (N.  S.)  366 

(1858). 
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shipment  is  in  a  form  more  convenient  for  handling,  as 
in  casks  rather  than  in  cases,  or  if  the  freight  is  tendered 
in  a  form  permitting  a  greater  car  load,  the  difference 
between  cotton  in  bulk  and  in  tightly  compressed  bales 
for  example,  lower  rates  may  be  given  proportionate  to 
the  difference  in  the  cost  of  service.  "We  are  not  un- 
mindful of  the  rule"  said  the  Indiana  court  in  a  leading 
case,  "which  permits  a  common  carrier  to  discriminate  in 
favor  of  a  shipper  who  transports  large  quantities  of  a 
given  commodity  in  one  parcel  at  a  time,  as  against  a 
shipper  who  transports  the  broken  packages.  Such  dis- 
crimination is  rendered  necessary  by  the  increased  expense 
of  handling,  storing,  and  caring  for  the  smaller  quantities, 
and  is  not  unreasonable."  1 

§  1345.  Different  charges  for  different  service. 

Where  a  customer  requires  less  service  than  usual  a 
lower  rate  is  justified  in  his  case.  On  the  other  hand  where 
a  customer  requires  more  service  than  usual,  it  is  not 
unreasonable  to  charge  him  more  than  others.  In  neither 
case  is  it  discrimination  to  recognize  the  differences  in 
the  cost  of  service  in  making  the  rates;  indeed  in  extreme 
cases  it  would  be  unreasonable  not  to  do  so.  Thus  a 
telephone  subscriber  outside  of  usual  limits  may  without 
discrimination  be  charged  a  higher  rate  than  his  fellow 
citizens  generally.2  A  telegraph  company  may  make  an 
extra  charge  for  the  delivery  of  messages  outside  its  usual 
limits.3  Again  a  gas  company  can  require  a  large  taker 
to  make  a  proportionally  larger  deposit.4  And  an  electric 

1  Quoted  from    Louisville,   E.  &  See  further  Philadelphia  v.  Phila- 

St.  L.  C.  R.  Co.  v.  Wilson,  132  Ind.  delphia  R.  T.  Co.  (Pa.  St.),  73  Atl. 

517,  32  N.  E.  311  (1892).  923  (1909). 

Legislation   compelling   railroads  2  Central  Dist.  &  P.   Telegraph 

to  sell  mileage  tickets  at  a  loss  is  un-  Co.  v.  Com.,  114  Pa.  St.  592  (1886). 

constitutional.    Lake  Shore  &  M.  S.  3  Evans  v.  Western  Union  Tele- 

Ry.  Co.  v.  Smith,  173  U.  S.  684,  43  graph  Co.,  56  S.  W.  609  (1900). 

L.  ed.  858,  19  Sup.  Ct.  565  (1899).  «  Williams  v.   Mutual  Gas  Co., 
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company  may  make  higher  charges  when  asked  to  install 
a  service  wire  for  a  taker  whose  premises  are  far  from  the 
established  main.1  These  examples  taken  almost  at  ran- 
dom from  various  public  services  all  illustrate  the  ac- 
cepted principle,  that  when  the  cost  of  service  plainly  is  dif- 
ferent a  different  rate  can  be  made. 

§  1346.  Difference  in  the  nature  of  the  service. 

Various  other  illustrations  of  this  rule  may  be  found  in 
the  public  services  other  than  transportation.  Through- 
out public  service  a  difference  in  charge  based  upon  a 
difference  in  the  service  asked  is  justifiable.  Thus  a 
telephone  company  may  make  a  lower  rate  to  those  who 
have  a  simple  instrument  of  the  ordinary  type  than  those 
who  have  an  elaborate  installation  involving  special 
equipment.2  So  a  telegraph  company  may  make  a  lower 
rate  for  a  night  message  which  need  not  be  handled  with 
such  dispatch  as  the  day  message  for  which  the  higher 
rate  is  paid.3  A  water  company  may  sell  unfiltered  water 
for  manufacturing  purposes  cheaper  than  filtered  water 
for  domestic  uses.4  And  an  electric  company  may  sell 
high  tension  electricity  for  power  purposes  cheaper  than 
it  sells  transformed  electricity  for  household  use.5  Ex- 
amples of  difference  of  this  sort  in  rates  proportioned  to 
the  cost  of  service  have  already  been  seen  in  dealing  with 
particular  rates. 

§  1347.  Both  rates  must  be  open  to  all. 

But  the  modern  fear  of  discrimination  is  such  that  it  is 

52  Mich.  449,  18  N.  W.  236,  50  Am.  3  Bartlett  Western  Union  Tele- 
Rep.  266  (1884).  graph  Co.,  62  Me.  209,  16  Am.  Rep. 

1  Gould  v.  Edison  Electric  Co.,      471  (1873). 

29  N.  Y.  Misc.  241,  60  N.  Y.  Supp.  4  Wilkes-Barre  v.  Spring  Brook 
559  (1899).  Water  Co.,  4  Lack.  Leg.  News  (Pa.), 

2  Gardner    v.    Providence    Tele-      367  (1899). 

phone  Co.,  23  R.  I.  312,  50  Atl.  5  See  Moore  v.  Champlain  Elec- 
1014,  55  L.  R.  A.  113  (1901).  trie  Co.,  88  N.  Y.  App.  Div.  289, 

85  N.  Y.  Supp.  37  (1903). 
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not  open  to  a  company  to  make  concessions  to  one  cus- 
tomer who  is  asking  a  cheaper  service  without  at  the 
same  time  giving  other  customers  the  right  to  get  the 
lower  rate  by  conforming  with  the  conditions  under 
which  it  is  offered.  Thus  in  one  recent  successful  pros- 
ecution by  the  government  for  giving  or  taking  a  rebate 
the  gravamen  of  the  charge  was  not  that  the  allowance 
of  $1.00  per  car  for  the  terminal  facilities  furnished  by 
the  guilty  shipper  was  improper  in  itself,  but  that  the 
railroad  had  not  properly  announced  such  allowances  in 
its  published  schedules.1  And  if  it  be  granted  that  a 
lower  rate  may  be  made  for  fuel  gas  than  for  illuminat- 
ing gas,  any  householder  who  wants  only  fuel  gas  can 
insist  that  he  gets  the  same  rate  as  those  who  also  use 
gas  for  illumination.2 

Topic  B.  Service  in  More  Convenient  Units 

§  1348.  Shipment  in  carloads. 

The  most  obvious  application  of  the  principles  under 
discussion  is  the  relatively  lower  rate  almost  universally 
quoted  for  car  load  lots  as  compared  with  less  than  car 
load.  Substantial  reasons  exist  for  making  the  rate  lower 
per  barrel  in  car  load  lots  than  in  less  than  car  load  quan- 
tities. The  cost  of  service  is  very  considerably  less  in 
the  case  of  shipments  in  car  load  lots  than  in  less  than 
car  load  quantities.3  The  shipment  by  the  car  load  goes 
direct  to  destination.  It  is  loaded  by  the  shipper  and  is 
unloaded  by  the  consignee.  The  freight  in  it  does  not 
stop  at  the  way  stations  to  be  handled  in  parcels  to  dif- 

1  United  States  v.  Chicago  &  A.  need  not   be  made  by  a  railroad 
Ry.  Co.,  148  Fed.  646  (1906).  company;  apparently  if  it  chooses 

2  State  v.  New  Orleans  Gas  Co.,  not  to  schedule  a  reduced  car  load 
108  La.  67,  32  So.  179  (1902).  rate     shippers     cannot     complain. 

3  However,    this    concession    to  Railroad    Commrs.    v.    Weld,    96 
shippers  of  goods  in  car  load  lots  Tex.  394,  73  S.  W.  529  (1902). 
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ferent  consignees  along  the  line.  Only  one  bill  of  lading 
is  made.  It  requires  but  one  entry  upon  the  waybill. 
The  time  occupied  in  transporting  it  to  destination  is  far 
less  than  in  the  case  of  a  shipment  in  less  than  car  load 
quantities.  There  is  but  one  collection  of  charges  for 
freight.  Where  the  shipment  is  made  in  less  than  car 
load  quantities  a  separate  receipt  or  bill  of  lading  has  to 
be  given  to  every  shipper  for  his  parcel.  A  separate  entry 
of  every  item  has  to  be  made  on  the  way  bill.  The  ship- 
ment is  by  a  local  freight  train  which  stops  at  every 
station  for  which  there  is  a  package  of  freight.  The 
freight  has  to  be  taken  out  in  parcels  and  delivered  at 
each  of  these  stations.  The  freight  is  loaded  and  un- 
loaded by  the  railroad  company.  There  are  as  many 
collections  of  charges  for  freight  as  there  are  different 
parcels.  The  time  occupied  in  transporting  it  is  usually 
from  two  to  three  times  as  long  as  in  the  case  of  a  car 
load  shipment— according  to  distance.  It  occupies  a 
whole  car,  and  for  the  vacant  space  in  that  car  the  com- 
pany is  receiving  no  compensation.  Altogether  the  econ- 
omies of  handling  freight  in  car  load  lots  are  apparent. 
A  rate  per  100  pounds  in  less  than  car  load  lots  may  well 
be  100  per  cent  greater  than  the  rate  upon  car  load  lots 
and  is  not  unreasonable.1 

§  1349.  Shipments  made  in  bulk. 

That  there  are  often  certain  advantages  to  the  carrier 
in  shipments  in  bulk  in  car  lots  over  shipments  in  pack- 
ages in  car  lots  cannot  be  denied.  It  is  upon  this  basis 
that  it  is  cheaper  to  handle  the  traffic  that  the  railroads 
have  felt  justified  in  giving  a  lower  rate  per  ton  mile  to 
those  who  ship  oil  in  bulk  in  tank  cars  in  comparison 

1  If,  however,  car  load  rates  are  terms.  New  York,  T.  &  M.  R.  R. 
granted  all  shippers  may  insist  Co.  v.  Gallaher,  79  Tex.  685,  15 
upon  having  them  upon  the  same  S.  W.  694  (1891). 
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with  those  who  ship  oil  in  barrels  in  car  lots.  It  is  urged 
in  behalf  of  the  right  of  the  railroads  to  make  such  dif- 
ferences in  the  rates  that  the  different  circumstances  and 
conditions  about  these  two  modes  of  carrying  oil  fully 
justify  these  differences  in  the  rates,  viz.:  the  carrier 
furnishes  the  car  for  transporting  the  barrel  oil,  while 
the  shipper  usually  supplies  car  and  tank  for  carriage  of 
tank  oil,  and  that  at  a  less  charge  for  mileage  than  actual 
cost  of  maintenance  of  the  car;  injury  to  the  cars  used 
for  barrel  oil  unfitting  them  for  general  use;  larger  return- 
empty  haul  on  box  cars  used  for  barrel  oil  than  on  tank 
cars;  greater  risk  of  such  goods  in  transit  and  in  depot, 
as  well  as  greater  danger  to  other  freights  in  same  train 
and  in  same  depot  in  the  case  of  barrel  oil  over  that  of 
tank  oil,  greater  cost  of  service  in  loading  and  unloading 
barrel  oil  to  and  from  the  cars  by  the  carrier,  when  tank 
oil  is  invariably  loaded  and  unloaded  by  the  shipper;  in- 
ability of  carrier  to  secure  insurance  on  cars  used  for 
transporting  barreled  oil,  while  shipper  of  tank  oil  fur- 
nishes the  car  and  assumes  all  risk.  Such  differences  in 
the  cost  of  the  service  should,  it  would  seem,  justify  a 
carrier  in  making  reasonable  differences  in  its  rates. 

§  1350.  Comparison  of  bulk  and  package  rates. 

So  different  are  the  conditions  under  which  freight  is 
carried  in  packages  and  in  bulk  that  it  is  not  proper  to 
institute  comparisons  as  to  particular  factors  connected 
with  each.  As  the  United  States  Supreme  Court  :  said 
in  a  recent  case:  "Because  circumstances  existed  which 
prevented  the  economical  use  of  the  tank  car  by  plain- 
tiffs (no  demand  being  made  for  the  use  of  a  tank  car)  is 
no  ground  for  finding  discrimination  in  the  charge  for  the 
weight  of  the  barrel  package  (such  charge  being  in  itself 

1  Pennsylvania  Refining  Co.  v.  U.  S.  208,  52  L.  ed.  456,  28  Sup.  Ct. 
Western  N.  Y.  &  P.  R.  R.  Co.,  208  268  (1908). 
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not  an  unreasonable  one),  while  none  is  made  for  the 
tank  containing  the  oil."  If,  however,  the  railroad  fails 
to  provide  tank  cars  for  the  use  of  its  shippers  it  would 
be  unfair  discrimination  to  charge  shippers  of  oil  in  pack- 
ages for  the  additional  weight.  As  the  Supreme  Court 
of  Ohio  l  said  in  the  leading  case  on  this  point:  "It  must 
either  provide  tank  cars  for  all  of  its  customers  alike,  or 
give  such  rates  of  freight  in  barrel  packages  by  the  car 
load,  as  will  place  its  customers  using  that  method  on  an 
equal  footing  with  its  customers  adopting  the  other 
method. 

§  1351.  Shipments  in  train  loads. 

It  is  urged  with  considerable  force  that  a  railroad  is 
justified  under  the  rules  that  are  now  under  discussion 
in  giving  a  lower  rate  for  a  train  load  consigned  from  one 
shipping  point  to  one  point  of  delivery,  since  it  cannot  be 
denied  that  there  is  at  least  a  slight  difference  in  the  cost 
of  handling  the  traffic  in  train  loads.  But  such  conces- 
sions are  dangerous,  as  it  would  tend  to  concentrate  the 
business  of  the  country  into  very  few  hands  if  a  lower 
rate  could  be  given  to  the  great  operator  who  could  ship 
in  train  lots.  At  all  events  the  Interstate  Commerce 
Commission  is  set  against  such  special  rates  for  train 
loads.  In  Paine  Bros.  &  Co.  v.  Lehigh  Valley  Railroad,2 
it  expressed  itself  thus:  "We  perceive  no  sufficient  reason 
for  different  rates  on  carload  than  on  cargo  or  train  load 
shipments,  whether  the  grain  is  carried  for  export  or  for 
domestic  use.  The  principle  involved  in  such  a  distinc- 
tion violates  the  rule  of  equality  and  tends  to  defeat  its 
just  and  wholesome  purpose.  That  purpose  is  not  fully 
accomplished  if  one  scale  of  charges  is  applied  to  cargo 

1  State  v.  Cincinnati,  N.  O.  &  T.          2  7  Int.  Comm.  Rep.  218  (1897). 
P.  R.  R.  Co.,  47  Oh.  St.  130,  23 

N.  E.  928  (1890). 
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shipments  and  a  higher  rate  is  imposed  for  single  carloads, 
even  though  all  cargo  shippers  pay  the  same  and  all 
carload  shippers  are  charged  alike."  But  as  there  is  a 
real  though  a  slight  difference  in  the  cost  of  service  there 
is  no  reason  why  a  fair  concession  from  the  car  load  rate 
should  not  be  made  if  the  regulating  authority  were  not 
so  overborne  by  the  fear  of  discrimination  as  to  ignore  it.1 

§  1352.  Regular  shipments  in  large  units. 

In  some  English  cases  concessions  are  permitted  to 
shippers  who  agree  to  make  regular  shipments  in  large 
units.  The  leading  case  for  this  is  Nicholson  v.  Great 
Western  Railway  Company.2  There  the  court  said  that 
in  considering  the  question  of  undue  preference  the  fair 
interest  of  the  railroad  company  ought  to  be  taken  into 
account;  that  the  preference  or  prejudice,  referred  to  by 
the  statute,  must  be  undue  or  unreasonable  to  be  within 
the  prohibition.  Because  it  appeared  that  the  cost  of 
carrying  coal  in  fully  loaded  trains,  regularly  furnished 
at  the  rate  of  seven  trains  per  week,  was  less  per  ton  to 
the  railway  company  than  coal  delivered  in  the  usual 
way,  and  at  irregular  intervals,  and  in  unequal  quantities, 
in  connection  with  the  coal  company's  undertaking  to 
ship  annually  coal  enough  over  defendant's  road,  for  at 
least  a  distance  of  100  miles,  to  produce  a  gross  revenue 
to  the  railroad  of  £40,000,  the  court  held  that  the  dis- 
crimination complained  of  in  the  case  was  neither  undue 
nor  unreasonable,  and  therefore  denied  the  application.3 

§  1353.  Units  in  passenger  service. 

It  has  already  been  indicated  that  the  unit  principle  is 
applicable  to  passenger  service.  Thus  a  lower  rate  for  a 
limited  ticket  than  for  an  unlimited  ticket  may  be  justi- 

1  But    see    Nicholson    v.    Great          2  5  C.  B.  (N.  S.)  366  (1858). 
Western  R.  R.  Co.,  5  C.  B.  (N.  S.)          3  But   a  difference  in  rates  be- 
366  (1858).  tween   an   agreement   to   ship   for 
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fied,  since  there  will  be  more  bother  if  the  transportation 
is  broken  into  several  separate  services  by  stop-overs  in- 
stead of  being  taken  as  a  whole.1  A  lower  rate  may  be 
made  to  those  who  buy  their  tickets  in  lots  instead  of  for 
the  single  trip,  such  as  strip  tickets  and  mileage  tickets. 
And  it  has  been  held  that  a  railroad  may  make  a  lower 
rate  than  twenty  fares  to  twenty  people  traveling  to- 
gether under  one  transportation  contract.2  But  another 
case  probably  states  a  general  principle  in  its  pertinent 
dictum  that  a  railroad  is  not  obliged  to  sell  commutation 
tickets  if  it  chooses  not  to;  but  if  it  does,  any  traveler  may 
demand  it.3  Here  again  the  necessity  for  establishing 
separate  units  is  not  sufficiently  plain  to  imperatively  de- 
mand recognition;  if  not,  indeed,  distinctly  considerable, 
a  company  is  not  irrational  which  ignores  it.  Moreover, 
it  seems  to  be  well  established  that  if  the  regulating  au- 
thority attempts  to  order  the  issuance  of  mileages,  for 
example,  its  interference  will  be  held  to  be  outrageously 
vexatious.4 

§  1354.  Operating  units  in  supplying  service. 

Chief  attention  has  been  given  thus  far  in  this  topic 
to  common  carriage,  because  it  is  in  this  field  that  the  law 
justifying  various  rates  for  various  units  has  been  worked 
out.  It  will  have  been  noticed  that  even  here  the  permis- 
sion to  make  such  different  rates  is  grudgingly  given  by 
modern  courts.  Only  if  the  operating  cost  in  performing 
the  service  is  plainly  different  can  a  different  rate  be  made 

thirty  years  and  another  for  four-  145  U.  S.  263,  36  L.  ed.  699,  12  Sup. 

teen  years  was  held  an  undue  pref-  Ct.  844  (1892). 

erence.    Holland   v.  Festiniog   Ry.  3  State  ex  rel.  v.  Delaware,  L.  <fe 

Co.,  2  Nev.  &  Mac.  278  (1876).  W.  Ry.  Co.,  48  N.  J.  L.  55,  2  Atl. 

1  Edson  v.  So.  Pacific  Ry.  Co.,  803  (1887). 

144  Cal.  182,  77  Pac.  894  (1904).  «  Lake  Shore  &  M.  S.  Ry.  Co.  v. 

2  Interstate  Commerce  Commis-      Smith,  173  U.  S.  684,  43  L.  ed.  858, 
sion  v.  Baltimore  &  O.  R.  R.  Co.,      19  Sup.  Ct.  565  (1898). 
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nowadays.  A  shipper  of  a  carload  to  be  sure  gets  a  lower 
rate  than  the  shipper  of  a  package;  but  one  who  ships 
two  car  loads  simultaneously  to  the  same  consignee  gets 
no  lower  rate.  If  this  attitude  is  maintained  in  other 
branches  of  public  service,  it  is  difficult  to  see  how  a  pro- 
gressive scale  of  lower  rates  for  large  consumers  of  water 
for  example  can  be  justified.  A  minimum  rate,  as  has 
been  seen,  doubtless  may  be  justified,  unless  some  explicit 
legislation  stands  in  the  way — because  of  the  excessively 
large  cost  of  such  service  in  its  earliest  stages.1  But  the 
difference  in  cost  of  supplying  a  larger  amount  as  com- 
pared with  a  smaller  amount  at  any  later  stage,  although 
it  is  not  impossible  to  estimate  it,  perhaps,  is  certainly 
not  so  great  as  to  imperatively  demand  recognition  to 
prevent  injustice  to  the  larger  taker.  The  authorities 
on  this  matter  as  has  been  seen  already  are  somewhat 
conflicting,1  but  they  may  be  reconciled  if  one  wishes  to 

1  Alabama. — In  Montgomery 
Light  &  P.  Co.  v.  Watts  (Ala.),  51 
So.  726  (1909),  it  was  held  that  where 
the  franchise  limitation  upon  the 
gas  company  was  clear  it  could  not 
make  a  minimum  rate. 

California. — In  Sheward  v.  Citi- 
zens' Water  Co.,  90  Cal.  635,  27 
Pac.  4,  439  (1891),  the  court  went 
so  far  as  to  justify  a  fixed  charge  on 
water  bills  for  measured  service  as 
meter  rent. 

Kentucky. — In  Louisville  Gas  Co. 
v.  Dulaney,  100  Ky.  405,  38  S.  W. 
703,  36  L.  R.  A.  125  (1897),  the 
court  while  admitting  the  pro- 
pricrty  of  minimum  charges  for  gas 
supplied  held  the  company  in  ques- 
tion was  precluded  by  its  charter 
from  imposing  them. 

Missouri. — In  State  ex  rel.  v. 
Sedalia  Gaslight  Co.,  34  Mo.  App. 
501  (1889),  the  court  held  that  a 


minimum  charge  for  gas  supplied 
was  entirely  justified  on  every 
ground. 

2  Michigan. — In  Boerth  v.  De- 
troit City  Gas  Co.,  152  Mich.  654, 
116  N.  W.  628,  18  L.  R.  A.  (N.  S.) 
1197  (1908),  it  was  held  that  a  gas 
company  might  grant  a  lower  rate 
to  persons  consuming  large  quanti- 
ties for  different  purposes. 

Missouri. — In  St.  Louis  Brewing 
Assn.  v.  St.  Louis,  140  Mo.  419,  37 
S.  W.  525,  41  S.  W.  911  (1897),  it 
was  held  a  water  company  could  not 
only  make  a  lower  rate  to  manu- 
facturers than  to  other  consumers 
but  also  lower  rates  to  large  manu- 
facturers than  to  small;  but  it  was 
intimated  that  there  was  no  obliga- 
tion to  make  such  concessions. 

New  York. — In  Silkman  v.  Yon- 
kers  Water  Commissioners,  152 
N.  Y.  327,  46  N.  E.  612,  (1897),  the 
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do  so  by  recognizing  that  this  problem  is  so  close  that 
the  adoption  of  a  graded  schedule  by  a  supply  company 
is  not  irrational,  but  then  again  neither  is  the  fixing  of  a 
flat  rate. 

§  1356.  Such  reductions  apparently  discriminatory. 

Naturally  the  advantage  to  the  company  if  it  may  in- 
duce larger  purchases  is  obvious;  and  indeed  the  theoreti- 
cal advantage  to  all  concerned  by  a  general  decrease  in  cost 
resulting  therefrom  may  be  admitted.  But  whether  the 
decisions  permitting  lower  rates  for  large  consumption 
shall  stand  depends  upon  whether  the  general  law  against 
all  discrimination  engulfs  everything.  It  is  not  enough 
to  say  that  the  same  law  against  discrimination  is  not  re- 
quired in  the  supply  services  as  in  the  transportation  serv- 
ices; because  the  evil  of  favoring  one  competitor  against 
another  is  not  present.  In  the  first  place  that  factor  is 
by  no  means  absent ;  rival  laundries,  one  larger,  the  other 
smaller,  need  water  supply,  for  example.  In  the  second 
place  the  law  against  discrimination  is  by  no  means  con- 
fined to  discrimination  between  competitors,  giving  a 
pass  to  a  friend  traveling  for  pleasure  is  forbidden  as 
much  as  giving  a  lower  rate  to  one  iron  founder  which  is 
refused  to  another. 

Topic  C.  Facilities  Furnished  by  Customers 

§  1366.  Terminal  facilities  furnished  by  shippers. 

By  an  important  application  of  these  general  principles 
it  is  held  permissible  for  a  railroad  to  make  a  lower  rate 

court    permitted    the    granting    of  business  principle  of  general  appli- 

lower  rates  per  hundred  cubic  feet  cation. 

of  water  to  those  who  take  larger  Pennsylvania. — In     Ponn.     Iron 

amounts;  the  court  saying  of  this  Co.  v.  Lancaster,  17  Lane.  L.  Rev. 

sort  of  schedule:  "It  will  be  found  161  (1900),  the   court   emphasized 

in  contracts  and  charges  relating  to  the  point  that  water  company  need 

electric  lights,  gas,   private  water  not  make  such  gradations  unless  it 

companies  and  the  like,  and  is  a  chose. 
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to  a  shipper  who  furnishes  a  part  of  the  facilities  which 
the  carrier  must  otherwise  provide  in  order  to  serve  him. 
One  of  the  leading  cases  in  establishing  this  particular 
rule  is  undoubtedly  Root  v.  Long  Island  Railroad, l  where 
a  lower  rate  was  given  to  a  shipper  who  had  built  a  pocket 
from  which  he  loaded  himself  the  cars  in  which  he  shipped. 
The  court  decided  that  there  was  no  public  policy  opposed 
to  the  enforcement  of  this  contract.  "Had  this  provision 
stood  alone,  unqualified  by  other  provisions,  without  the 
circumstances  under  which  it  was  executed  explaining 
the  necessity  therefor"  said  Mr.  Justice  Haight:  "We 
should  be  inclined  to  the  opinion  that  it  did  provide  for 
an  unjust  discrimination;  but,  upon  referring  to  the  con- 
tract, we  see  that  the  rebate  was  agreed  to  be  paid  in 
consideration  for  the  dock  and  coal  pocket  which  was  to 
be  constructed  upon  the  defendant's  premises  at  an  ex- 
pense of  $17,000,  in  part  for  the  use  and  convenience  of 
the  defendant.  Quintard  was  to  load  all  the  cars  with  the 
coal  that  was  to  be  transported.  It  was  understood  that 
a  large  quantity  of  coal  was  to  be  shipped  over  defendant's 
line,  thus  increasing  the  business  and  income  of  the  com- 
pany. The  facilities  which  Quintard  was  to  provide  for 
the  loading  of  the  coal,  his  services  in  loading  the  cars, 
the  large  quantities  which  he  was  to  ship,  in  connection 
with  the  large  sums  of  money  that  he  had  expended  in 
the  erection  of  the  dock,  in  part  for  the  use  and  accommo- 
dation of  the  defendant,  are  facts  which  tend  to  explain 
the  provisions  of  the  contract  complained  of,  and  render 
it  a  question  of  fact  for  the  determination  of  the  trial 
court  as  to  whether  or  not  the  rebate,  under  the  circum- 
stances of  this  case,  amounted  to  an  unjust  discrimination, 
to  the  injury  and  prejudice  of  others.  Therefore,  in  this 
case,  the  question  is  one  of  fact,  and  not  of  law;  and,  inas- 

1 114  N.  Y.  330,  21  N.  E.  403,  11      Am.  St.  Rep.  643,  4  L.  R.  A.  33 

(1889). 
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much  as  the  discrimination  has  not  been  found  to  be  un- 
just or  unreasonable,  the  judgment  cannot  be  disturbed."  ! 

§  1367.  Transportation  expenses  paid  by  shipper. 

Whatever  is  done  by  the  shipper  which  directly  reduces 
to  the  railroad  company  the  cost  of  serving  him  may  be 
allowed  for  in  the  rate  made  to  him  without  causing  dis- 
crimination. One  of  the  plainest  cases  of  this  sort  before 
the  Interstate  Commerce  Commission  is  Castle  v.  Balti- 
more &  Ohio  Railroad  Company,2  where  complainant  al- 
leged that  defendant  had  unjustly  discriminated  in  rates 
and  facilities  for  the  transportation  of  sand  against  him 
and  in  favor  of  his  competitors.  Discussing  the  essential 
facts,  the  Commission  said:  "The  only  remaining  point, 
and  by  far  the  most  important  one  raised  by  this  issue,  is 
that  involved  in  the  alleged  discriminations  in  favor  of 
Brown,  the  complainant's  competitor  at  Dock  Siding. 
Brown,  it  appears,  owned  and  at  times  leased  other  cars 
and  equipment,  paid  the  trainmen,  conductors,  and  neces- 
sary telegraph  operators,  and  relieved  the  defendant  from 
all  liability  from  either  loss  or  damage  to  rolling  stock  or 
injury  to  employees;  in  consideration  of  which  the  defend- 
ant charged  him  for  track  service  only.  The  complainant 
owned  neither  cars  nor  equipment,  and  when  shipping  in 
the  defendant's  cars  was  charged  the  published  rate."  3 

§  1358.  Rental  paid  for  shipper's  cars. 

If  the  shipper  provides  his  own  cars  the  railroad,  it 
would  seem  clear,  may  allow  him  a  reduction  in  his  freight 

1  It  is  generally  agreed  at  common  N.    E.     907,    54    Am.    Rep.    840 

law  that  a  reduction  may  be  made  (1885). 

to  such  shippers  as  furnish  a  part          28  Int.  Comm.  Rep.  333  (1899). 
of  the  facilities  necessary  to  serve          3  See  Chicago  &   A.   R.   R.  Co. 

them.    See  Savitz  v.  Ohio  &  M.  Ry.,  v.  Chicago  V.  &  W.  Coal  Co.,  70 

150  111.  208,  27  N.  E.  235,  27  L.  R.  111.    121    (1875),    where   a  shipper 

A.  626  (1894),  affirming  49  111.  App.  furnishing    the    rolling    stock    was 

315  (1892);  Scofield  v.  Lake  Shore  given  an  unusual  concession  from 

&  M.  S.  R.  R.,  43  Ohio  St.  571,  3  regular  rates. 
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rate,  equal  to  the  rental  value  of  his  cars.  It  is  properly 
the  business  of  the  railway  companies,  to  be  sure,  to  supply 
cars  for  their  customers;  but  if  they  stand  ready  to  do 
this,  they  may,  nevertheless,  at  their  option  make  an 
allowance  to  the  shipper  who  furnishes  his  own  cars, 
which  is  not  disproportionate  to  the  reduced  cost  of  serv- 
ing him.  Even  in  the  extreme  case  of  State  v.  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railroad  Company,1  which 
is  most  opposed  to  special  arrangements  of  this  sort,  this 
is  admitted.  "No  doubt,  a  shipper  who  owns  cars  may 
be  paid  a  reasonable  compensation  for  their  use,  so  that 
the  compensation  is  not  made  a  cover  for  discriminating 
rates,  or  other  advantages  to  such  owner  as  a  shipper." 

§  1359.  Allowances  for  facilities  closely  scrutinized. 

It  must  be  realized,  however,  that  a  good  deal  of  the 
law  that  has  just  been  stated  is  obsolescent.  With  the 
rigorous  enforcement  of  the  law  against  all  discrimination 
in  late  years,  such  arrangements  as  have  been  just  des- 
cribed are  being  condemned,  if  not  as  virtual  discrimina- 
tion at  least  as  a  cover  for  discrimination.  At  all  events, 
the  whole  facts  will  be  gone  into  to  discover  whether  too 
advantageous  terms  are  being  obtained.  Thus  in  a  recent 
case  it  was  discovered  that  a  car  company  was  getting 
so  much  for  the  use  of  its  cars  that  the  reduction  was 
being  made  the  basis  for  reduced  rates  to  those  who 
shipped  in  those  cars.3  And  in  another  recent  case  not 
charging  certain  shippers  demurrage  for  cars  upon  an 
apparently  private  siding  found  to  be  public  while  others 
paid  demurrage  in  regular  yards  was  held  plain  discrimina- 
tion.4 However,  the  railroads  are  still  allowed  to  make 

1  47  Ohio  St.  130,  23   N.  E.  928          3  Interstate  Commerce  Commis- 
(1890).  sion   v.   Reichman,    145   Fed.   235 

2  See  also  Brundred  v.  Rice,  49      (1905). 

Ohio  St.  640,  32  N.  E.  169,  34  Am.  4  Ohio  Coal  Co.  v.  Whitcomb,  123 
St.  Rep.  589  (1892).  Fed.  359  (1903). 
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arrangements  with  customers  furnishing  their  own  facili- 
ties. Some  difficulty  is  inseparable  from  this  situation, 
but  probably  not  enough  to  justify  the  radical  remedy 
of  forbidding  such  arrangements  altogether.  Those  who 
get  allowances  which  are  not  scheduled  will,  however,  fall 
foul  of  the  modern  statutes  against  discriminations,  even 
if  the  allowance  made  is  proper  enough  in  itself.1  More- 
over, when  the  arrangement  is  in  its  nature  an  exclusive 
one  of  which  other  patrons  cannot  take  advantage  it 
would  generally  be  condemned.2 

§  1360.  Allowances  for  facilities  still  permissible. 

It  would,  however,  be  outrageous  if  there  was  no  way 
to  give  a  proper  allowance  to  shippers  who  employ  their 
own  property  and  devote  their  own  labor  to  some  of  the 
work  that  the  carrier  must  otherwise  do  for  them.  In 
the  latest  Federal  case  3  this  is  vehemently  insisted  upon 
in  setting  aside  a  ruling  of  the  Interstate  Commerce 
Commission  that  no  allowance  should  be  made  elevator 
men  who  supply  their  own  grain  from  their  own  elevators. 
"Pecuniary  advantages  derived  by  shippers  from  the 
ownership  or  use  of  such  facilities  of  trade  are  attributable 
to  that  ownership,  and  not  to  the  transportation  of  the 
articles  shipped,  and  the  consideration  and  regulation  of 
these  advantages  are  without  the  scope  of  the  commis- 
sion's power.  The  truth  is  that  trade  advantages  of  this 
nature  do  not  condition  the  questions  of  reasonableness 
of  rates,  or  rebates,  or  of  discrimination.  The  shipper 
who  owns  warehouses,  tipples,  spur  tracks,  cars,  mills, 
and  by  their  use  derives  greater  profit  from  the  dealing 

1  Thus  an  allowance  for  terminal  107  (1910),  where  an  allowance  of 
facilities  which  is  not  scheduled  can-  10%  off  all  freight  bills  was  allowed 
not  be  properly  paid.    Chicago  &  A.  a  shipper  who  had  built  a  hoist  to 
Ry.  Co.  v.  United  States  (C.  C.  A.),  load  his  ties. 

156  Fed.  558  (1907).  3  Peavey  &  Co.  v.  Union  Pac.  R. 

2  See  Chesapeake  &  O.  Ry.  Co.  v.      Co.,  176  Fed.  409  (1910). 
Standard    Lumber   Co.,    174    Fed. 
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in  the  articles  which  he  ships  over  a  railroad,  is  entitled 
to  the  same  rate  of  charge  for  transportation  and  the  same 
reasonable  compensation  for  transportation  services  which 
he  renders  that  the  shipper  who  owns  less  or  no  such  trade 
facilities  and  derived  less  profit  is  entitled  to."  x 

Topic  D.  Independent  Consideration  for  Reductions 

§  1361.  When  consideration  is  given  for  reduction. 

Abstractly  it  is  not  discrimination  if  one  shipper  pays 
his  freight  rate  in  money  and  another  pays  the  same 
rate,  partly  in  money  and  partly  in  services.  There  was 
once  no  doubts  expressed  about  the  propriety  of  such 
an  arrangement  and  this  has  been  permitted  in  several 
cases,  for  example  in  Rothschild  v.  Wabash  Railroad 
Company  2  where  a  certain  reduction  was  allowed  to 
certain  shippers  who  acted  as  "eveners"  in  distributing 
the  traffic  to  several  railways.  In  permitting  these  facts 
to  be  shown  in  justification,  Judge  Lewis  said:  " Suppose 
a  railway  company,  instead  of  paying  its  conductor  a 
salary,  should  choose  to  compensate  his  services  by  a 
percentage  of  the  receipts  from  passengers  traveling  on 
his  train.  Suppose  the  conductor  to  purchase  tickets 
at  regular  rates,  for  the  use  of  members  of  his  family,  as 
passengers,  on  his  train.  He  claims  and  receives  his 
percentage  on  such  tickets,  as  upon  all  others.  Would  it 
not  be  strangely  absurd  to  allege  that,  by  reason  of  this 
percentage,  there  is  an  unjust  discrimination  in  the  con- 
ductor's favor,  reducing  the  cost  of  transportation  to  him, 
below  what  others  are  compelled  to  pay  for  the  same 
facilities?  The  principle  involved  would  be  exactly  the 
same  that  appears  in  the  present  case."  3 

1  Citing  Harp  v.  Choctaw,  O.  &  See  further  Sultan  Ry.  &  T.  Co.  v. 

G.  Ry.  Co.,  125  Fed.  445,  61  C.  C.  Gt.  Northern  Ry.  Co.  (Wash.),  109 

A.  405  (1903).  Pac.  320,  1020  (1910). 

2 92  Mo.  91,  4  S.  W.  418  (1887).  'There  are  other  cases  in  which 
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§  1362.  Indefinite  considerations  considered  dangerous. 
It  may  be  conceded  that  it  does  not  make  any  difference 
in  what  way  the  freight  rate  is  paid,  so  that  it  appears 
plainly  that  the  full  rate  is  paid.  But  if  some  indefinite 
consideration  on  which  no  estimate  can  accurately  be 
made  to  ascertain  the  amount  of  the  charge  is  alleged,  it 
will  be  dangerous  to  permit  that  to  pass.  Thus  in  the 
important  case  of  Goodridge  v.  Union  Pacific  Railway 
Company,1  the  complainant  demanded  a  refund  of  over- 
charges by  reason  of  discrimination  against  him  by  giving 
a  lower  rate  to  the  Marshall  Coal  Mining  Company.  The 
defendant  railroad  as  part  of  its  defense  brought  out  that 
it  was  formerly  liable  to  the  Marshall  Company  to  a  suit 
for  damages  for  an  alleged  trespass  and  to  settle  this  suit 
it  entered  into  this  contract  for  giving  this  company  these 
lower  rates.  But  Judge  Hallet  said  that  to  allow  this 
would  endanger  the  law  forbidding  discrimination.  "This 
law  cannot  be  controlled  or  defeated  by  any  agreement 
between  the  railroad  company  and  the  favored  shipper. 
It  is  true  that  when  the  consideration  paid  for  reduced 
rates  by  the  favored  shipper  is  obviously  equal  to  the  dis- 
count allowed  him,  the  law  does  not  apply.  Whenever 
that  fact  appears,  since  it  matters  not  in  what  form  the 
shipper  pays  the  usual  rates,  the  alleged  discrimination 
disappears,  and  the  contract  is  no  longer  obnoxious  to 
the  law.  If,  to  illustrate,  the  damages  due  from  the  Den- 
ver &  Western  Company  had  been  liquidated,2  and  the 

various    considerations    inuring    to  Ct.  970  (1893).    See  further  State  v. 

the  benefit  of  the  carrier  have  been  Union  Pacific  R.  R.  Co.  (Neb.),  126 

permitted  to  be  shown.    Thus  that  N.  W.  859  (1910). 
other  business  is  thereby   secured          Note  that  on  Feb.  20,  1911,  the 

was    once    thought    enough.      See  Supreme  Court  of  the  United  States 

Johnson  v.  Pensacola  &  P.  R.  R.  held  that  advertisements  could  not 

Co.,  16  Fla.  623,  26  Am.  Rep.  731  be  set  off  against  transportation. 
(1878).  -  The    distinction    made    in    the 

1  73  Fed.  182  (1889),  affirmed  in  principal  case  above  will  reconcile 

149  U.  S.  680,  37  L.  ed.  986,  13  Sup.  two  Federal  cases  of  recent  instance. 
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agreement  was  to  carry  a  certain  quantity  of  coal  for  the 
amount  so  fixed,  the  question  would  be  different.  As  it 
stands,  the  agreement  is  to  give  to  the  Marshall  Company 
a  reduced  rate  for  certain  considerations  which  defendant 
says  are  sufficient  to  make  up  the  discount  from  the 
schedule  rate;  and  as  to  that  matter,  the  fact  cannot  be 
ascertained  from  the  contract  or  otherwise.  So  understood 
it  is  clear  that  the  contract  affords  no  protection  to  de- 
fendant for  the  discrimination  in  rates  to  which  plaintiffs 
and  other  shippers  of  coal  over  defendant's  road  are  sub- 
jected." 

§  1363.  Reductions  for  services  rendered. 

Similarly  there  were  formerly  no  doubts  that  persons 
who  had  rendered  valuable  services  to  a  railroad  company 
could  be  given  transportation  free  or  at  reduced  rates. 
Thus  employees  of  the  company  itself  may  be  given  passes 
as  part  of  their  wages. l  In  one  of  the  earlier  cases  it  will  be 
remembered  the  services  of  certain  shippers  as  "eveners" 
in  distributing  traffic  was  held  to  be  a  fair  consideration 
for  a  fixed  percentage  of  reduction  in  their  freight  rates.2 
But  the  progress  of  the  law  may  be  shown  by  the  latest 
cases  in  which  it  is  held  that  passes  issued  for  indefinite 
services  are  too  likely  to  be  in  fact  discrimination  against 
those  who  pay  the  regular  rates  for  their  transportation. 
Thus  a  pass  issued  to  a  physician  who  contracts  to  per- 

In  one  it  was  held  that  when  a  cessions  were  granted  in  corn- 
liquidated  sum  is  owed  a  shipper  by  promise  of  unliquidated  claims 
a  carrier,  the  carrier  can  pay  it  off  against  the  company  for  loss  of 
at  regular  rates.  Interstate  Comm.  property  in  transit.  United  States 
Comm.  v.  Cheaspeake  &  O.  R.  Co.,  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  163 
128  Fed.  59  (1904).  In  the  other  Fed.  11  (1907). 
it  was  held  to  be  no  defense  hi  a  l  Dempsey  v.  New  York  C.  &  H. 
prosecution  of  a  railroad  company  R.  R.  R.  Co.,  146  N.  Y.  290,  40 
for  granting  concessions  to  a  shipper  N.  E.  867  (1894). 
from  its  published  rates,  in  violation  2  Rothschild  v .  Wabash  R.  R. 
of  the  Elkins  Act,  that  such  con-  Co.,  92  Mo.  91,  4  S.  W.  418  (1887). 
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form  certain  service  for  a  railroad  company  is  in  contem- 
plation of  law,  a  free  pass,  if  the  services  do  not  require  a 
major  portion  of  the  physician's  time.1  So  a  pass  issued 
to  the  proprietor  of  a  newspaper  in  return  for  publicity  of 
various  sorts  is  within  the  prohibition  of  the  stringent 
clauses  against  discrimination  in  recent  statutes.2  And 
indeed  it  would  seem  to  be  a  necessary  holding  under  these 
recent  statutes  directed  against  discrimination  that  money 
value  should  be  the  only  standard  of  compensation  re- 
ceivable, otherwise  it  will  be  impossible  to  insure  equal 
rates  to  all. 

§  1364.  Continuing  obligations  for  past  consideration. 

It  was  once  common  to  give  as  consideration  in  various 
contracts  made  by  the  railroads  promises  to  give  free 
transportation.  Thus  it  was  not  uncommon  in  buying 
land  for  the  railroad  to  agree  to  transport  free  for  life  the 
grantors  and  sometimes  their  families  also.  The  courts 
once  had  no  hesitation  in  supporting  such  contracts  both 
in  favor  of  the  promisee  and  of  the  beneficiary.3  In  late 
years  the  question  has  come  up  whether  the  passage  of 
legislation  against  free  transportation  applies  to  this  situa- 
tion. Even  in  the  present  rage  against  discrimination  it 
is  felt  that  such  transportation  for  executed  consideration 
is  a  vested  right  which  should  not  be  destroyed.4  But  the 
latest  case  seems  to  be  so  radical  as  to  ignore  this  right. 

1  State  v.  Martyn,  82  Neb.  225,  Pennsylvania. — Erie    &    P.    Ry. 
117  N.  W.  719,  23  N.  L.  R.  A.  (N.  S.)  Co.  v.  Douthet,  88  Pa.  St.  245,  32 
217  (1908).  Am.  Rep.  45  (1878). 

2  McNeill  v.  Durham  &  C.  R.  R.  4  United   States. — M  o  1 1 1  e  y    v. 
Co.,  132  N.  C.  510,  44  S.  E.  34  Louisville  &  N.  R.  R.  Co.,  150  Fed. 
(1903);  State  v.  Union  Pacific  Ry.  406  (1907),  overruled  by  the  U.  S. 
Co.  (Neb.),  126  N.  W.  859  (1910),  Supreme  Ct.  Feb.  20,  1911. 
accord.  Kansas. — In  re  Curry  v.  Kansas 

3  Minnesota. — Grimes  v.  Minne-  C.  &  P.  R.  Co.,  58  Kan.  6,  48  Pac. 
apolis,  L.  &  M.  Ry.  Co.,  37  Minn.  579  (1897). 

66,  33  N.  W.  34  (1887). 

[ 1202  ] 


JUSTIFIABLE  DIFFERENCES  [  §§  1365,  1366 

§  1366.  Concessions  to  those  with  whom  it  deals. 

The  dangers  inherent  in  any  permission  to  the  common 
carrier  to  make  different  rates  to  different  classes  of  cus- 
tomers requiring  the  same  service  is  most  apparent  in  a 
case  like  Louisville,  Evansville  &  St.  Louis  Consolidated 
Railroad  Company  v.  Wilson.1  In  that  case  it  appeared 
that  the  railroad  made  high  rates  on  cross-ties  to  all  ex- 
cept one  Dickason,  with  whom  it  entered  into  a  contract 
giving  him  low  rates  in  return  for  his  agreement  to  sell 
it  the  ties  it  should  wish  at  a  specified  price.  When  this 
scheme  was  brought  before  the  court  for  examination  in  a 
suit  by  a  shipper  who  had  suffered  by  this  discrimination, 
it  appeared  that  while  he  was  paying  $24  per  car  from  one 
point  to  another,  this  Dickason  was  paying  only  $14  per 
car  for  the  same  transportation.  The  highest  court  sus- 
tained the  instructions  given  in  behalf  of  the  plaintiff:  "If 
the  contract  was  of  such  a  character  as  to  destroy  the  busi- 
ness of  the  appellees  by  reason  of  the  discrimination  in 
favor  of  Dickason,  and  thus  enable  Dickason  to  acquire  a 
monopoly  of  the  business  of  purchasing  and  shipping  cross- 
ties  on  appellant's  road,  the  discrimination  was  unjust, 
without  regard  to  the  consideration  upon  which  it  was 
based."  2 

§  1366.  Rates  adopted  to  foster  its  interests. 

Despite  any  policy  which  the  carrier  may  have  in  mind 
it  must  be  evident  that  all  patrons  of  the  road  have  a 
right  to  adequate  service  at  fair  rates.  Every  producer 
has  a  right  to  sell  his  product  as  he  pleases  in  the  best 
market  available,  and  rates  must  not  be  adopted  with  the 
idea  of  compelling  the  product  to  be  disposed  of  in  a  way 

1 132  Ind.  517,  32  N.  E.  311  Lumber  Products  Case,  3  Can.  Ry. 

(1892);  American  Tie  &  T.  Co.,  Cas.  312  (1903),  and  Paxton  Tie 

Ltd.,  v.  Kansas  City  So.  Ry.  Co.,  Co.  v.  Detroit  So.  Ry.  Co.,  10  I.  C. 

175  Fed.  28  (1909),  accord.  C.  Rep.  422  (1905). 

2  See,  to  the  same  effect,  Cedar 
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desired  by  the  carrier.1  In  one  extreme  case  of  this  sort 
the  railroad  company  refused  to  furnish  cars  for  a  coal 
miner  who  would  not  sell  his  coal  to  a  coal  company  which 
was  allied  with  the  railroad.2  In  granting  a  mandamus  in 
that  case  Mr.  Justice  Dean  said:  "It  is  a  refusal  to  carry 
his  coal  because  he  will  not  sell  it  at  a  low  price  to  the  presi- 
dent's coal  company.  As  the  court  below,  in  substance, 
says,  it  was  iniquitous.  It,  in  effect,  if  kept  up,  would  com- 
pletely destroy  his  plant,  with  the  consequent  loss  of  his 
invested  capital;  and  even  if  now  his  wrong  is,  to  some 
extent,  remedied,  he  has  lost  months  of  active  business." 

1  See  cases  discussed  in  last  para-      R.  R.,  205  Pa.  St.  132,  54  Atl.  580, 
graph.  61  L.  R.  A.  502  (1903). 

2  Loraine  v.  Pittsburg,  J.  E.  &  E. 
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1372.  Evidence  of  disproportionate  charging. 

1373.  Railroad  rates  not  upon  a  mileage  basis. 

1374.  Various  systems  of  making  distance  rates. 

1375.  Long  and  short  haul. 

1376.  The  similar  circumstances  proviso. 

1377.  Competition  as  a  justification  for  disproportion. 

1378.  Undue  preference. 

1379.  Argument  for  competitive  rates. 

1380.  Competitive  rates  must  not  be  ruinous. 

1381.  Reconsignment  arrangements. 

1382.  Back  freights. 

1383.  Equalization  of  economic  advantage. 

1384.  Law  against  commercial  equalization. 

1385.  No  obligation  to  make  preferential  rates. 

1386.  Due  consideration  of  true  differences. 

Topic  B.  Discrimination  Between  Services  Rendered 
§  1387.  Disproportionate  rates  for  different  services. 

1388.  Charging  what  the  traffic  will  bear. 

1389.  Difference  in  rate  between  freight  classes. 

1390.  Differences  should  not  be  grossly  disproportionate. 

1391.  Comparison  the  basis  of  the  differential. 

1392.  Difference  in  commodity  rates. 

1393.  Rates  vary  with  values. 

1394.  Improper  to  equalize  values. 

1395.  Policy  against  all  discrimination. 

1396.  Relative  discrimination  inconsistent  with  public  duty. 

§  1370.  Essential  illegality  of  relative  discrimination. 
It  must  now  be  apparent  that  the  fundamental  ques- 
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tion  under  discussion  is  how  far  public  duty  must  neces- 
sarily deprive  those  who  conduct  public  employments 
from  basing  their  business  policies  upon  the  elementary 
principle  of  the  law  of  increasing  returns.  That  net  re- 
turns tend  to  increase  with  the  volume  of  business  in  a 
normal  case  of  an  industrial  enterprise  is  obvious;  and  the 
question  is  whether  a  public  service  company  is  to  be  per- 
mitted without  hindrance  to  shape  all  things  so  as  to  hold 
its  present  business  and  to  add  to  it.  Some  managers  of 
public  service  companies  assert  this  boldly,  and  a  few  say 
frankly,  for  example,  that  they  base  their  classifications 
and  their  rates  upon  what  the  traffic  will  bear  in  view  of 
the  situation  of  the  customer  making  high  charges  against 
business  from  which  high  rates  can  be  got,  conceding  low 
rates  in  order  to  get  competitive  business  which  could  not 
otherwise  be  obtained.  Of  course  this  consideration  has 
some  place  in  every  philosophy  of  rate  making,  but  it  is 
submitted  that  it  is  a  dangerous  principle  which  may 
often  operate  to  the  disadvantage  of  the  public.  For 
example,  if  railway  managers  are  left  practically  unre- 
strained by  law,  it  is  sufficiently  plain  that  they  will  main- 
tain a  high  schedule  of  rates  between  localities  where  they 
have  control  of  the  situation  and  for  valuable  goods  which 
will  bear  high  rates,  while  at  the  same  time  making  dis- 
proportionate concessions  from  this  standard  to  get  busi- 
ness at  competitive  points  or  to  induce  the  movement  of 
low  grade  commodities.  The  modern  law  seems  to  be  that 
while  in  private  business  nothing  need  be  considered  ex- 
cept the  law  of  decreasing  cost,  in  public  business  there  is 
the  law  against  discrimination  to  be  reckoned  with. 

Topic  A.  Discrimination  Between  Localities  Served 

§  1371.  Unjust  rates  between  localities. 

At  common  law  the  public  servant  deals  with  the  in- 
dividual; except  under  a  statute  a  community  as  such 
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cannot  complain  of  a  discrimination  against  its  inhabi- 
tants. Thus  at  common  law  it  is  the  shipper  who  com- 
plains of  a  disproportionate  rate,  not  the  locality  which 
complains  of  discrimination.  Whatever  may  be  the  pres- 
ent law  as  to  the  right  of  a  customer  in  one  locality  to 
complain  that  his  rates  are  disproportionally  high  as 
compared  with  those  charged  other  customers  of  the  com- 
pany on  other  localities,  it  is  certain  that  such  discrimi- 
nation is  in  itself  evidence  that  the  higher  charge  is  an  un- 
reasonable one.  Thus,  whenever  a  rate  between  two 
points  is  attacked  by  an  individual  shipper  as  unreasonable 
in  itself,  as  evidence  in  support  of  the  complaint  he  may 
show  that  rates  are  lower  for  a  similar  haul  between  other 
points.1  But  except  so  far  as  it  has  evidentiary  bearing 
on  the  reasonableness  of  the  rate  in  question,  rates  to  and 
from  other  points  were  formerly  not  material.2  This  rate 
complained  of  may  be  so  outrageously  disproportionate 
that  nothing  can  justify  it.3  But  if  a  rational  defense  can 
be  made  for  higher  rate  the  courts  have  been  inclined  to 
permit  it  to  stand.4 

§  1372.  Evidence  of  disproportionate  charging. 

Such  comparisons  have  always  had  an  evidentiary  bear- 
ing on  the  reasonableness  of  the  rate  complained  of,  even 
though  it  was  thought  that  the  showing  that  the  rates  to 
other  places  were  disproportionate  was  not  material  at 
common  law.  How  much  weight  shall  be  given  to  such 
evidence  must,  of  course,  depend  on  the  facts  of  each  case. 
In  the  Naval  Stores  case  the  Federal  court  in  finding  the 
rates  unjust  gave  considerable  weight  to  rates  charged  for 

:  State  v.  Minneapolis  &  St.  L.  » Tif t  v.  Southern  Ry.  Co.,  138 

Ry.  Co.,  80  Minn.  191,  83  N.  W.  60  Fed.  753  (1905). 

(1900).  4  Interstate    Comm.    Comm.    v. 

2  Interstate    Comm.    Comm.    v.  Western  &  A.  R.  R.  Co.,  93  Fed.  38 

Louisville  &  N.  R.  R.  Co.,  73  Fed.  (1899). 
409  (1896). 
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similar  hauls.1  And  in  the  East  Tennessee  Railroad  case 
the  Federal  judge  went  so  far  as  to  hold  that  a  less  rate 
for  a  longer  haul  tended  to  prove  the  higher  rate  unrea- 
sonable.2 On  the  other  hand  in  the  Danville  case 3  the  Fed- 
eral judge,  after  hearing  evidence  as  to  the  rates  charged 
between  various  other  localities  in  the  South,  felt  that  the 
evidence  presented  did  not  show  that  the  rates  complained 
of  were  improper.  And  in  the  Hampton  case  4  the  Federal 
court  held  that  there  was  not  evidence  enough  that  the 
rates  were  unreasonable,  notwithstanding  that  they  com- 
pared somewhat  unfavorably  with  other  rates. 

§  1373.  Railroad  rates  not  upon  a  mileage  basis. 

Rate  regulation  upon  legal  principles,  basing  the  rate 
charged  ultimately  upon  the  cost  of  the  service,  will  not 
in  the  case  of  railroads,  as  many  fear,  mean  an  immediate 
recourse  to  a  mileage  basis.  The  chief  reason  that  it  can 
never  come  to  that  basis  altogether  is  that  mere  mileage, 
as  all  authorities  recognize,  never  measures  the  cost  of  the 
service.  It  is  fundamental  that  a  long  haul  is  relatively 
cheaper  per  ton  than  a  short  haul.5  This  is  all  the  clearer 

1  Interstate    Comm.    Comm.    v.  others:  Union  Pacific  Ry.   Co.   v. 
Louisville  &  N.  Ry.  Co.,  118  Fed.  United  States,  117  U.  S.  355,  29  L. 
613  (1902).  ed.  920,  6  Sup.  Ct.  772  (1886);  East 

2  Interstate    Comm.    Comm.    v.  Tennessee,  V.  &  G.  Ry.  Co.  v.  Inter- 
East  Tennessee,  V.  &  G.  Ry.  Co.,  85  state  Comm.  Comm.,  181  U.  S.  1,  45 
Fed.  107  (1898).  L.  ed.  719,  21  Sup.  Ct.  5.16  (1901); 

3  Interstate    Comm.    Comm.    v.  Tozer  v.  United  States,  52  Fed.  917 
Southern   Ry.   Co.,    117   Fed.  741  (1890);    Augusta    S.    R.    Co.    v. 
(1902).  Wrightsville  &  T.  R.  Co.,  74  Fed. 

interstate  Comm.  Comm.  v.  522  (1896);  Northern  Pacific  Ry. 

Nashville,  C.  &  St.  L.  Ry.  Co.,  120  Co.  v.  Keyes,  91  Fed.  47  (1899); 

Fed.  934  (1903).  Southern  Ry.  Co.  v.  St.  Louis,  H.  & 

5  In  the  Federal  courts  particu-  G.  Co.,  156  Fed.  728  (1906);  St. 

larly  there  have  never  been  any  Louis  &  S.  F.  Ry.  v.  Hadley,  K5S 

doubts  that  this  rule  justified  the  Fed.  317  (1909);  Missouri,  K.  &  T. 

making  of  a  lower  rate  per  ton-mile  Ry.  Co.  v.  Love,  177  Fed.  493 

for  a  longer  haul.  See  among  many  (1910). 
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if  the  shorter  haul  has  unusual  physical  obstacles  making 
it  actually  more  expensive;  it  will  then  justify  a  lower 
rate  for  a  longer  haul.1  Moreover  the  less  expensive  ter- 
minals may  make  the  longer  route  the  cheaper,  so  that 
sometimes  business  may  be  better  handled  if  great  volumes 
of  low  grade  freights  are  diverted  from  congested  points 
by  differential  rates.  It  is  also  often  justifiable  to  group 
together  various  stations  for  convenience  in  making  rates. 
These  and  many  other  considerations  may  be  set  aside  the 
mere  mileage  involved.  But  undoubtedly  rate  regulation 
in  the  future  will  pay  more  attention  to  operating  cost 
and  mileage  tables  than  in  the  past.  Indeed  what  in  the 
long  run  can  prove  to  be  a  fundamental  basis  except  the 
natural  justice  of  dealing  squarely  with  real  conditions? 
The  regulation  of  rates  will  henceforth  inevitably  tend 
to  be  determined  by  inquiry  into  costs. 

§  1374.  Various  systems  of  making  distance  rates. 

In  practice  it  must  be  admitted  rates  have  been  made 
by  the  railroads  with  but  little  reference  to  mileage.  There 
are  four  principal  methods  of  making  freight  rates: 

(1)  mileage  rates,   never   exactly  followed   in  practice; 

(2)  group  rates,  the  same  rate  being  made  to  all  points 
within  a  certain  zone;  (3)  basing  points  to  which  through 
rates  are  made,  the  local  rates  therefrom  being  added  to 
get  rates  for  tributary  territory;  (4)  competitive  rates,  the 
rate  to  the  competitive  point  plus  the  local  rate.    Each  has 
its  advantages  and  each  is  open  to  some  objections.    The 
remote  parts  of  the  country  object  to  a  mileage  basis.    The 
blanket  rate  finds  objectors  where  an  important  point  is 

1  The  possibility  that  the  actual  See  among  many  others:  Bellsdyke 

cost  of  the  shorter  transportation  Coal  Co.  v.  North  British  Ry.  Co., 

between    certain    points    may    be  2  Ry.  &  C.  Tr.  Gas.   105    (1875); 

greater  than  that  of  a  longer  trans-  Coal  Co.  v.  Caledonia  Ry.  Co.,  2 

portation  between  other  points  is  Ry.  &  C.  Tr.  Gas.  39  (1874). 
made  much  of  in  the  English  cases. 
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ambitious  to  supply  the  surrounding  territory.  The  bas- 
ing point  system  arouses  friction,  in  that  rival  center 
points  demand  like  privileges.  And  no  community  which 
suffers  by  the  competitive  rate  system  can  ever  see  any- 
thing but  extortion  in  it. 

§  1375.  Long  and  short  haul. 

The  charge  by  a  carrier  of  a  less  rate  between  two  points 
than  is  charged  for  carriage  from  the  same  initial  point  to 
an  intermediate  point  on  the  same  route  seems  at  first 
sight  indefensible  upon  any  legal  basis.  Nevertheless 
such  rates  have  always  been  common  in  every  railroad 
schedule  and  are  still  vigorously  defended.  Such  dis- 
crimination flourished  practically  without  any  real  check 
during  the  period  when  no  rule  against  any  discrimination 
was  recognized.  In  the  interstate  commerce  legislation  of 
1887  there  were  clauses  against  all  kinds  of  discriminatory 
rates,  specifying  in  a  separate  clause  charging  more  for 
a  short  haul  than  for  a  long  haul  which  included  it.  There 
is  similar  legislation,  including  the  same  specific  clause, 
in  many  of  the  states  as  well.  And  consequently  there  is 
a  large  body  of  judicial  construction  of  these  prohibi- 
tions both  general  and  special,  which  although  really  ger- 
mane enough,  it  would  be  really  beyond  the  scope  of  this 
work  to  discuss  in  the  detail  it  demands. 

§  1376.  The  similar  circumstances  proviso. 

This  long  and  short  haul  clause  in  the  Interstate  Com- 
merce Act  expressly  provided  that  exceptions  to  it  must 
be  by  special  dispensation  from  the  commission.1  But 

1  The  philosophy  of  the  act  as  the  rates  at  noncompetitive  points 
expressed  by  Judge  Shiras  in  Van  down  to  the  level  of  the  compel  it  iv<> 
Patten  v.  Chicago,  M.  &  St.  P.  Ry.,  rates.  The  courts,  however,  finally 
was  that  competition  would  reduce  decided  in  view  of  the  limitation  of 
the  rates  to  a  fair  amount  at  all  the  section  to  cases  where  the  con- 
competitive  points,  and  that  the  ditions  were  substantially  similar 
fourth  section  would  then  keep  that  competition  with  other  rail- 
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tucked  away  in  the  section  was  the  vague  phrase,  "  under 
substantially  similar  circumstances,"  which  proved  its 
destruction.  At  first  there  was  some  disposition  to  en- 
force the  act  according  to  its  obvious  reading,  and  the  In- 
terstate Commerce  Commission  began  to  grant  dispensa- 
tions from  its  operation  on  petition  of  the  railroad  in 
proper  cases.  But  it  was  finally  held  that  wherever  there 
was  competition  at  the  distant  points,  the  conditions  were 
dissimilar. *  As  a  result  of  this  the  railroads  were  then  freed 
from  the  operation  of  this  particular  clause  in  every  case 
where  there  is  any  business  reason  why  they  should  wish 
to  act  in  violation  of  it.  In  the  latest  Federal  legislation 
the  power  to  prevent  such  discrimination  is  apparently 
restored  to  the  commission.  It  is  to  be  hoped  that  when 
the  time  comes  for  judicial  action  upon  this  new  legis- 
lation, it  will  not  be  construed  away. 

§  1377.  Competition  as  a  justification  for  disproportion. 

It  is  now  well  settled  in  the  Federal  courts  that  competi- 
tion with  other  carriers  at  a  certain  point  justifies  a  lower 
rate  at  that  point  than  at  neighboring  noncompetitive 
points.2  But  this  is  not  admitted  by  a  majority  of  the 

roads  would  justify  a  lower  rate  for  state  Comm.  Comm.  v.  Alabama 

the  longer  haul,  and  as  practically  Midland  Ry.  Co.,  168  U.  S.  144,  18 

all  cases  of  the  sort  before  the  pas-  Sup.  Ct.  45,  42  L.  ed.  414  (1897); 

sage  of  the  act  had  been  due  to  the  Louisville  &  N.  R.  R.  Co.  v.  Behl- 

competition  of  other  railways,  this  mer,  175  U.  S.  648,  20  Sup.  Ct.  209, 

decision  in  effect  qualified  the  44  L.  ed.  309  (1900);  East  Tennes- 

whole  section.  see,  V.  &  G.  Ry.  Co.  v.  Interstate 

1  The  first  case  to  decide  this  was  Comm.  Comm.,  181  U.  S.  1,  21  Sup. 

Texas  &  P.  R.  R.  Co.  v.  Interstate  Ct.  516,  45  L.  ed.  719  (1901);  Texas 

Comm.  Comm.,  162  U.  S.  197,  40  &  P.  Ry.  Co.  v.  Interstate  Comm. 

L.  ed.  940,  16  Sup.  Ct.  6  (C.  C.,  Comm.,  162  U.  S.  197,  16  Sup.  Ct. 

1896).  666,  40  L.  ed.  940  (1896) ;  Interstate 

"Cincinnati,  N.  O.  &  T.  P.  Ry.  Comm.  Comm.  v.  Louisville  &  N. 

Co.  v.  Interstate  Comm.  Comm.,  R.  R.  Co.,  190  U.  S.  273,  47  L.  ed. 

162  U.  S.  184,  16  Sup.  Ct.  700,  40  L.  1047,  23  Sup.  Ct.  687  (1903);  Inter- 

ed.  935,  B.  &  W.  424  (1896);  Inter-  state  Comm.  Comm.  v.  Southern 
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State  courts  by  any  means. l  It  even  has  not  been  applied 
under  all  circumstances  by  the  Federal  courts.  Under 
what  circumstances  the  Federal  doctrine  has  been  ap- 
plied is  indeed  interesting.  Water  competition  was  at  first 
held  an  excuse  for  a  lower  rate  for  the  longer  haul.  Then 
rail  competition  was  recognized.2  Next  potential  competi- 
tion over  existing  routes  was  held  enough.3  But  finally 
the  courts  refused  to  consider  the  mere  possibility  of  new 
routes.4  At  the  same  time  a  competitive  point  might  lose 
its  preference  by  consolidation  of  existing  routes,  thus 
eliminating  competition,  and  in  this  way  the  commerce  of 


Ry.  Co.,  105  Fed.  703  (1909);  Inter- 
state Comm.  Comm.  v.  Nashville, 
C.  &  S.  L.  Ry.  Co.,  120  Fed.  934, 
57  C.  C.  A.  224  (1903);  Interstate 
Comm.  Comm.  v.  Cincinnati,  P.  & 
V.  R.  R.  Co.,  124  Fed.  624  (1903); 
Interstate  Comm.  Comm.  v.  Chi- 
cago Gt.  W.  Ry.  Co.,  141  Fed.  1003 
(1905). 

The  court  was  much  influenced 
by  the  English  cases,  the  language  of 
the  English  act  being  similar.  See 
Phipps  v.  London  &  N.  W.  R.  R. 
Co.  (1892),  2  Q.  B.  229. 

1  State  cases  against  relative  dis- 
crimination are: 

Illinois. — Illinois  Central  Ry.  Co. 
v.  People,  121  111.  304,  12  N.  E.  670 
(1887). 

Iowa. — Blair  v.  Sioux  City  &  P. 
Ry.  Co.,  109  la.  369,  80  N.  W.  673 
(1899). 

Kentucky. — Louisville  &  N.  Ry. 
Co.  v.  Com.,  21  Ky.  L.  Rep.  232,  51 
S.  W.  164,  1012  (1899). 

Massachusetts. — See  Com.  v.  Wor- 
cester &  N.  R.  R.  Co.,  124  Mass. 
561  (1878). 

Missouri. — Cohn  v.  St.  Louis,  I. 
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M.  &  S.  Ry.  Co.,  181  Mo.  30,  79 
S.  W.  961  (1904). 

New  Hampshire. — Osgood  v.  Con- 
cord R.  R.  Co.,  63  N.  H.  255  (1884). 

Oregon. — Portland  Ry.,  L.  &  P. 
Co.  v.  Railroad  Commission  (Oreg.), 
109  Pac.  273  (1909). 

But  see  apparently  contra: 

Alabama. — Lotspeich  v.  Central 
Ry.  &  B.  Co.,  73  Ala.  306  (1882). 

Minnesota. — State  ex  rel.  Minne- 
apolis &  St.  Louis  Ry.  Co.,  80 
Minn.  191,  83  N.  W.  60,  89  Am.  St. 
Rep.  514  (1900). 

South  Carolina. — Ex  parte  Ben- 
son &  Co.,  18  S.  C.  38,  44  Am.  Rep. 
564  (1882). 

T enn  esse e. — Ragan  &  B.  v. 
Aiken,  9  Lea,  609  (1882). 

2  Texas  &  P.  R.  R.  v.  Interstate 
Comm.  Comm.,  162  U.  S.  197,  40  L. 
ed.  940,  16  Sup.  Ct.  666  (1896). 

3  Interstate     Comm.    Comm.   v. 
Alabama  Midland  Ry.  Co.,  168 U.  S. 
144,  42  L.  ed.  414,  18  Sup.  Ct.  45 
(1897). 

4  East  Tennessee,  V.  &  G.  Ry.  v. 
Interstate  Comm.  Comm.,  181  U.  S. 
1,  45  L.  ed.  719,  21  Sup.  Ct.  516 
(1901). 
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a  flourishing  town  might  pass  to  a  rival,  because  its  rail- 
ways were  consolidated  and  competition  thus  eliminated, 
while  its  rival  still  enjoyed  the  lower  competitive  rate.1 

§  1378.  Undue  preference. 

The  general  clauses  in  these  statutes,  as  has  been  said, 
cover  undue  and  unjust  preference  or  priority  between 
localities  or  communities  under  substantially  similar  cir- 
cumstances and  conditions.  So  general  is  this  language 
that  it  has  not  been  invoked  nearly  so  often  as  the  more 
specific  long  and  short  haul  clause  from  which  it  is  usually 
distinguished.  It  can,  therefore,  hardly  be  discussed  ex- 
cept in  generalities.  It  is  not  enough  under  the  act  that 
freight  charges  to  a  certain  place  should  be  reasonable. 
Rates  must  be  relatively  reasonable  as  compared  with 
those  to  other  places  in  the  same  part  of  the  country,2  in 
order  to  prevent  unjust  discrimination.  This  discrimi- 
nation may  be  made  in  other  treatment  as  well  as  trans- 
portation charges ;  for  instance,  car  distribution.  The  prej- 
udice is  not  illegal  unless  it  is  undue,  and  whether  this  is 
true  is  a  question  of  fact.3  In  passing  upon  the  question, 
it  is  not  only  legitimate,  but  proper,  to  take  into  consider- 
ation, besides  the  mere  differences  in  charges,  various  ele- 

1  Interstate    Comm.    Comm.    v.  3  As  to  what  is  not  relative  dis- 
Southern  Ry.,  117  Fed.  741  (1902).  crimination: 

2  As  to  what  constitutes  relative  United  States. — Interstate  Comm. 
discrimination,  see:  Comm.  v.  Detroit,  G.  H.  &  M.  Ry. 

United  States—  Chicago,  R.  I.  &  Co.,  167  U.  S.  633,  42  L.  ed.  306,  17 

P.   Ry.   Co.   v.   Interstate  Comm.  Sup.  Ct.  986  (1897). 

Comm.,  171  Fed.  680  (1909).  Arkansas.— Little  Rock  Ry.  Co. 

Iowa. — Blair  v.  Sioux  City  &  P.  v.  Oppenheimer,  64  Ark.   271,   43 

Ry.  Co.,  109  Iowa,  369,  80  N.  W.  S.  W.  150,  44  L.  R.  A.  353  (1897). 

673  (1899).  Kentucky.— Louisville  &  N.  R.  R. 

Nebraska.— Chicago,  B.  &  Q.  R.  Co.  v.  Walker,  23  Ky.  L.  Rep.  453, 

R.  Co.  v.  Anderson,  72  Neb.  856,  63  S.  W.  20  (1901). 

101  N.  W.  1019  (1907).  Massachusetts.— Com.  v.  Worces- 

Pennsylvania. — Central  Iron  Co.  ter  &  N.  R.  R.  Co.,  124  Mass.  561 

v.  Pennsylvania  R.  R.  Co.,  17  Pa.  (1878). 
Co.  Ct.  651  (1895). 
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ments,  such  as  the  convenience  of  the  public,  the  fair  in- 
terest of  the  carrier,  the  relative  quantities  or  volume  of 
the  traffic  involved,  the  relative  cost  of  the  services  and 
profit  to  the  company,  and  the  situation  and  circum- 
stances of  the  respective  customers  with  reference  to  each 
other.  In  comparing  rates  from  two  points  to  a  common 
destination,  distance  is  the  first  factor  to  consider,  though 
it  is  not  controlling  or  always  the  most  important.  As 
has  often  been  stated,  rates  are  not  made  on  a  ton-mile 
basis,  and  they  cannot  be  expected  to  bear  an  exact  pro- 
portion to  the  distance.  If,  however,  the  localities  are 
neighboring  ones  and  the  conditions  substantially  the 
same  it  seems  that  distance  should  govern. 

§  1379.  Argument  for  competitive  rates. 

As  a  matter  of  reasonableness  the  charge  has  still  to  be 
justified  at  common  law;  but  this  may  be  done  in  some 
cases.  If  competition  is  met  at  one  point  and  not  at  an- 
other, a  competitive  rate  is  established  at  the  former  point. 
A  railroad  whose  line  runs  through  the  noncompetitive 
to  the  competitive  point  must  at  the  latter  point  either 
meet  the  competitive  rate  or  lose  all  business.  It  must  of 
course  give  up  the  business  rather  than  carry  at  a  loss, 
and  throw  upon  the  remaining  traffic  the  burden  of  sup- 
porting the  road  and  also  of  making  up  the  loss.  But  the 
competitive  rate  is  ordinarily  slightly  remunerative;  it 
yields  a  net  income,  though  less  than  is  necessary  to  pay 
its  proportion  of  the  fixed  charges.  If  the  business  is  given 
up,  all  the  fixed  charges  must  be  paid  by  the  traffic  at  the 
noncompetitive  points ;  if  the  competitive  rate  is  met  and 
business  obtained,  the  profit  from  the  business  will  go  to 
reduce  the  amount  of  fixed  charges  to  be  paid  by  the  non- 
competitive  traffic.  As  the  competitive  traffic  will  not 
pay  its  share  of  the  fixed  charges,  the  noncompetitive 
traffic,  having  more  than  its  share  of  the  fixed  charges  to 
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bear,  will  necessarily  pay  a  rate  higher  than  the  com- 
petitive rate  in  proportion  to  the  distance;  and  it  may 
well  be  obliged  to  pay  absolutely  a  higher  rate  than  the 
competitive  rate  for  a  longer  haul.1  Nevertheless,  the 
rate  will  be  lower  than  it  would  be  if  the  railroad  did  not 
meet  the  competitive  rate  and  obtain  its  share  of  the  busi- 
ness; and  therefore,  being  the  lowest  rate  which  the  car- 
rier can  charge  and  obtain  fair  compensation,  it  may  be 
said  to  have  some  reason  in  it.2 

§  1380.  Competitive  rates  must  not  be  ruinous. 

Everyone  agrees  that  there  is  at  least  this  limitation 
upon  this  permission  to  reduce  rates  to  meet  competition, 
that  rates  must  not  be  brought  below  the  special  expense 
of  doing  the  business.  This  was  clearly  explained  by  Mr. 
Justice  White  in  one  of  the  leading  cases  3  in  the  United 
States  Supreme  Court  thus:  "Take  a  case  where  the  car- 
rier cannot  meet  the  competitive  rate  to  a  given  point 
without  transporting  the  merchandise  at  less  than  the 
cost  of  transportation,  and  therefore  without  bringing 
about  a  deficiency,  which  would  have  to  be  met  by  in- 
creased charges  upon  other  business.  Clearly,  in  such  a 
case,  the  engaging  in  such  competitive  traffic  would  both 
bring  about  an  unjust  discrimination  and  a  disregard  of 
the  public  interest,  since  a  tendency  towards  unreasonable 
rates  on  other  business  would  arise  from  the  carriage  of 
traffic  at  less  than  the  cost  of  transportation  to  particular 
places."  4 

1  See  the  opinion  of  Bathea,  J.,      Co.  v.  Interstate  Comm.  Comm., 
in  Interstate  Commerce  Commis-      181  U.  S.  1,  19,  45  L.  ed.  719,  21 
sion  v.  Chicago  Gt.  Western  R.  R.      Sup.  Ct.  516  (1901). 

Co.,  141  Fed.  1003  (1906).  4  See  further  the  general  talk  of 

2  See  the  opinion  of  Collins  in  the  court  in  Interstate  Commerce 
State  ex.  rel.  v.  Minneapolis  &  St.  Commission  v.  Alabama  Midland 
L.  Ry.  Co.,  80  Minn.  191,  83  N.  W.  Ry.  Co.,  168  U.  S.  144,  42  L.  ed. 
60  (1900).  414,  18  Sup.  Ct.  45  (1907). 

» East  Tennessee,  V.  &  G.  R.  R. 
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§  1381.  Reconsignment  arrangements. 

A  very  important  feature  in  modern  railroading  is  the 
permission  given  to  the  owners  of  goods  in  transit  to  have 
the  advantages  of  the  through  rate  upon  paying  a  very 
small  additional  premium,  although  the  transit  is  inter- 
rupted for  a  time  to  do  something  to  the  commodities  in 
question  at  some  intermediate  point,  to  prepare  them  for 
market,  or  even  to  entirely  change  their  form  by  manu- 
facture of  some  sort.  Thus  the  railroads  not  uncommonly 
grant  the  privilege  of  cleaning  in  transit,  of  bagging  in 
transit,  of  compressing  in  transit  and  of  milling  in  transit. 
Upon  similar  principles  a  through  rate  may  be  established, 
not  by  uniting  on  a  single  rate  for  one  entire  haul  over 
two  roads,  but  by  charging  the  separate  rate  on  the  goods 
to  the  junction  point,  and  then  upon  the  goods  being 
there  reconsigned  and  reshipped  over  a  second  road,  pay- 
ing a  rebate  on  the  charges  of  the  first  or  of  the  second 
road.1  This  is  sometimes  allowed  when  the  goods  are 
taken  by  the  consignee  at  the  junction  point  and  there 
held  for  a  considerable  time,  for  the  purpose  of  awaiting  a 
favorable  turn  of  the  market.  These  privileges  are  only 
applicable  to  shipments  intended  from  the  outset  to  be 
through  shipments.2  Loose  practice  in  giving  rebates  on 
reconsigned  goods  may  lead  to  a  state  of  affairs  which  re- 
sults in  discrimination. 

1  Railroads  which  have  formerly  are  reconsigned  at  some  point    in 
allowed  reconsignment  without  ad-  transit,   the  granting  of  a  special 
ditional  charge  may  make  an  extra  rate  for  the  transportation  of  other 
charge  for  cars  standing  on  a  "hold  goods  from  a  certain  point  to  those 
track"  awaiting  reconsignment  di-  who  show  "expense  bills"   for  an 
rections:  State  v.  Atchison,  T.  &  S.  equal  amount  received  over  an  as- 
Ry.  Co.,  176  Mo.  687,  75  S.  W.  776  sociated  line  constitutes  illegal  dis- 
(1903).     See  also  State  v.  Atlantic  crimination.  Alabama  &  V.  Ry.  Co. 
C.   L.  Ry.   Co.    (Fla.),    52    So.   4  v.  Railroad  Commission,  86  Miss. 
(1910).  667,  38  So.  356  (1905),  affirmed  in 

2  Although  a  true  rebilling  rate  is  203  U.  S.  496,  51  L.  ed.  289,  27 
permissible  where  the  same  goods  Sup.  Ct.  163  (1906). 
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§  1382.  Back  freights. 

There  is  no  reason  for  requiring  the  same  charge  for 
carriage  between  the  same  points  in  opposite  directions. 
Various  factors  which  properly  enter  into  the  rate  may 
be  different  in  the  two  cases.  One  reason  often  given  for 
justifying  higher  rate  in  one  direction  is  the  fact  that  the 
volume  of  traffic  may  be  less.  It  is  characteristic  of  the 
inexact  character  of  the  law  of  rate  making  that  this 
fact  might  also  justify  a  lower  rate,  if  the  railroad  chose 
to  make  it.  At  all  events  where  in  the  direction  of  lighter 
traffic  a  railroad  is  carrying  many  empty  cars,  it  will  be 
justified  in  lowering  the  rate  in  order  to  fill  the  cars.1 
When  the  preponderance  of  freight  is  so  largely  in  one 
direction  that  the  supply  of  empty  cars  exceeds  the  de- 
mand for  return  loads  at  full  rates,  it  is  held  to  be  not 
unlawful  to  encourage  business  by  affording  transporta- 
tion on  less  profitable  terms.  Of  course  this  making  of 
low  "back  freights"  is  subject  to  the  limitation  that  the 
rate  must  not  be  so  low  as  not  to  recoup  the  railroad  for 
the  additional  expenses  in  hauling  back  loaded  cars, 
which  must  receive  due  protection  during  transit.2 

§  1383.  Equalization  of  economic  advantage. 

A  theory  of  fixing  rates  which  appeals  to  many  econo- 
mists, which  is  in  fact  a  modification  or  special  appli- 
cation of  the  rule  for  charging  what  the  traffic  will  bear, 
is  the  theory  that  rates  should  be  so  fixed  as  to  equalize 

1  Special  circumstances,  such  as  freight  rate  is  lower  in  the  opposite 
the  flow  of  traffic,  may  show  that  a  direction  tends  to  show  that  the 
higher  freight  rate  in  one  direction  higher  rate  is  unreasonable  where 
than  in  the  opposite  is  not  an  over-  the  grades  on  the  road  and  the  ex- 
charge.  Scull  v.  Atlantic  C.  L.  R.  R.  pense  of  moving  trains  is  substan- 
Co.,  144  N.  C.  180,  56  S.  E.  876  tially  the  same  hi  both  directions. 
(1907).  Southern  Ry.  Co.  v.  Railroad  Com- 

2  But  in  testing  the  reasonable-  mission,  42  Ind.  App.  88,  83  N.  E. 
ness  of  a  freight  charge  for  carriage  721  (1908). 

in  one  direction  the  fact  that  the 
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the  advantage  of  its  patrons  for  the  good  of  the  country. 
And  some  of  the  State  courts  have  given  countenance  to 
these  doctrines.  Thus  in  a  Minnesota  case  l  Judge  Col- 
lins justified  the  railroad  commission  in  prescribing  an 
abnormally  low  rate  for  a  long  haul  of  coal  as  compared 
with  other  commodities  and  other  distances  upon  the 
commercial  considerations  of  the  sort  above  described, 
"namely,  the  application  of  principles  when  fixing  rates 
which  are  forced  upon  common  carriers  by  various  condi- 
tions and  circumstances  and  are  in  common  practice  among 
them, — a  business  policy  which  actuates  and  influences  the 
carriers  themselves  to  disregard  a  rule  of  strict  comparison 
and  strict  equality  as  between  bulk,  or  weight,  or  value 
as  well  as  distance  of  carriage."  And  in  a  recent  Georgia 
case 2  where  the  issue  also  was  whether  the  railroad  com- 
mission had  acted  irrationally  in  taking  economic  con- 
siderations into  account  in  fixing  the  rate  upon  particular 
commodities  between  stations,  Judge  Evans  said:  "We 
do  contend  that  the  commission,  in  the  discharge  of  its 
duty  to  fix  reasonable  rates,  is  not  precluded  from  the 
consideration  of  economic  conditions  recognized  by  the 
carriers  in  the  conduct  of  their  business.  The  full  purpose 
of  the  creation  of  the  commission  would  be  thwarted  if  it 
could  not  consider  and  act  on  every  economic  or  industrial 
factor  potentially  influencing  the  operation  of  a  railroad 
and  the  transportation  of  freight.  It  cannot  act  arbitrarily 
nor  by  edict  produce  abnormal  conditions  of  trade;  it  can- 
not display  favoritism  by  capriciously  giving  preferential 
rates  to  one  locality  which  are  denied  to  another.  It  may, 
however,  recognize  the  traffic  conditions  between  given 
points,  and  adjust  its  schedule  to  meet  these  condi- 
tions." 

1  State  v.  Minneapolis  &  St.  2  Southern  Ry.  Co.  v.  Atlanta 
Louis  Ry.  Co.,  80  Minn.  191,  83  Stove  Wks.,  128  Ga.  207,  57  S.  E. 
N.  W.  60  (1900).  429  (1907). 
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§  1384.  Law  against  commerical  equalization. 

It  has  sometimes  been  urged  that  a  carrier  should  so 
arrange  its  rates  as  to  bring  about  some  desirable  commer- 
cial result,  whether  by  equalizing  commercial  advantages 
between  two  localities  or  by  otherwise  affecting  natural 
conditions.  However  much  this  theory  may  have  ap- 
pealed to  some  economists  who  have  applied  their  theories 
of  what  is  for  the  best  interests  of  society  to  the  railroad 
problem,  it  has  very  little  weight  with  the  lawyers  who 
have  had  to  do  with  the  question.  As  was  said  in  one  of 
the  earlier  Federal  cases: l  " Shall  government  undertake 
the  impossible,  but  injurious,  task  of  making  the  com- 
mercial advantages  of  one  place  equal  to  those  of  another? 
It  might  as  well  attempt  to  equalize  the  intellectual 
powers  of  its  people.  There  should  be  no  attempt  to  de- 
prive a  community  of  its  natural  advantages,  or  those 
legitimate  rewards  which  flow  from  large  investments, 
business  industries,  and  competing  systems  of  transporta- 
tion to  facilitate  and  increase  commerce."  In  the  latest 
case  -  involving  this  problem  it  plainly  appeared  that 
the  Interstate  Commerce  Commission  had  employed  va- 
rious economic  policies  in  fixing  the  relative  rates  in  ques- 
tion. The  lower  Federal  court  held  that  the  Commission 
had  no  power  to  lower  through  rates  between  certain 
points,  as  between  Atlantic  seaboard  points  and  Missis- 
sippi river  points  and  Denver,  so  as  to  give,  for  exam- 
ple the  Missouri  river  cities  an  artificial  advantage  over 
other  points  in  shipments  east  of  Denver,  and  Denver  an 
advantage  over  Missouri  river  cities  to  points  west  of 
Denver.  But  the  United  States  Supreme  Court  has  just 

1  Brewer  v.  Central  of  Ga.  Ry.  Interstate  Commerce  Commission, 

Co.,  84  Fed.  268  (1897).     See  also  171  Fed.  680  (1909);  overruled  by 

Interstate  Commerce   Commission  Interstate   Commerce   Commission 

v.  Louisville  &  N.  Ry.  Co.,  118  Fed.  v.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  218 

613  (1902).  U.  S.  88,  54  L.  ed.  000,  30  Sup.  Ct. 

•  Chicago,  R.  I.  &  P.  R.  R.  Co.  v.  65  (1910). 
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handed  down  a  reversal  of  this  decision  setting  forth  this 
general  principle:  "The  outlook  of  the  Commission  and 
its  powers  must  be  greater  than  the  interest  of  the  rail- 
roads or  of  that  which  may  affect  those  interests.  It  must 
be  as  comprehensive  as  the  interest  of  the  whole  country. 
If  the  problems  which  as  presented  to  it,  therefore,  are 
complex  and  difficult,  the  means  of  solving  them  are  as 
great  and  adequate  as  can  be  provided." 

§  1385.  No  obligation  to  make  preferential  rates. 

How  weak  the  argument  is  in  favor  of  preferential  rates 
of  any  kind  is  disclosed  by  one  feature  not  perhaps  as 
yet  sufficiently  emphasized.  The  utmost  that  these  cases 
permitting  preferential  treatment  have  decided  is  that  the 
company  which  adopts  one  of  these  policies  to  get  busi- 
ness may  perhaps  be  justified  for  making  disproportionate 
rates.  But  it  should  be  noted  that  no  company  receives 
any  condemnation  which  ignores  these  policies  altogether 
in  fixing  its  rates.  Even  the  most  enthusiastic  economists 
would  not  go  so  far  as  to  argue  that  the  railroads  must 
make  it  their  policy  to  equalize  natural  advantages,  to 
the  end  that  all  regions  shall  have  equal  access  to  cen- 
tral markets.1  Certainly  legislation  designed  to  enforce 
relative  equality  between  rates  is  not  outrageous;  and 
surely  no  rate  making  body  would  compel  the  establish- 
ing of  preferential  rates.2 

§  1386.  Due  consideration  of  true  differences. 

But  even  if  the  general  principle  against  every  sort  of 
discrimination  is  held  to  cover  not  only  absolute  discrim- 

1 A  State  may  insist  upon  an  of  local  rates  even  if  loss  results, 
equality  of  rates  under  equivalent  Alabama  &  V.  Ry.  Co.  v.  Missis- 
conditions.  Seaboard  Air  Line  Co.  sippi  R.  R.  Comm.,  203  U.  S.  496, 
v.  Florida,  203  U.  S.  261,  51  L.  ed.  51  L.  ed.  289,  27  Sup.  Ct.  163 
175,  27  Sup.  Ct.  109  (1906).  (1906). 

2  A  State  may  enforce  equality 
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ination  when  the  conditions  are  the  same,  but  also  rel- 
ative discrimination  when  the  conditions  are  different, 
the  difficult  condition  must  be  faced  that  while  the  rule 
against  absolute  discrimination  is  in  its  nature  exact  and 
will  be  seen  to  be  violated  if  the  slightest  difference  is 
made  in  the  rates  charged  to  patrons  asking  substantially 
the  same  service,  the  rule  against  relative  discrimination, 
on  the  other  hand,  must  in  its  nature  be  inexact,  for 
there  are  many  elements  which  go  to  make  up  the  dif- 
ference between  services  really  unlike,  all  of  which  must 
be  taken  into  account.  Whether  or  not  the  different 
rates  charged  for  different  services  are  really  dispropor- 
tionate is  not  therefore  to  be  settled  by  any  simple  com- 
putation. Thus  in  fixing  the  relative  rates  between  dif- 
ferent localities  it  is  obvious  that  it  is  not  a  matter  of 
mileage  alone,  for  it  is  well  known  that  the  cost  per  ton 
per  mile  tends  to  diminish  with  the  length  of  the  haul; 
still  other  elements  must  be  considered,  such  as  the  in- 
crease in  the  cost  of  haulage  by  heavy  grades,  of  the  de- 
crease in  the  cost  by  handling  a  dense  traffic.  In  deter- 
mining whether  there  is  clear  disproportion  between  the 
varying  rates  charged  to  different  localities,  all  these 
considerations  and  many  more  must  be  taken  into  ac- 
count before  a  decision  can  be  made. 

Topic  B.  Discrimination  Between  Services  Rendered 

§  1387.  Disproportionate  rates  for  different  services. 

Similar  difficulties  are  encountered  in  reviewing  dif- 
ferent rates  upon  different  commodities.  Obviously  this 
is  not  a  question  of  the  relative  values  of  these  commodi- 
ties, although  that  is  one  element;  other  factors,  such  as 
the  care  required  in  handling,  the  speed  necessary,  the 
equipment  requisite  and  the  volume  of  business,  must  be 
taken  into  account  before  it  can  be  said  with  any  confi- 
dence that  there  is  unreasonable  disproportion  in  the 
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relative  rates.  But  although  the  rule  has  inherent  diffi- 
culties in  its  application,  it  cannot  be  that  in  expert 
hands  it  is  really  impossible  to  give  it  sufficient  enforce- 
ment to  prevent  gross  injustice.  And  despite  all  outcry 
by  railroad  managers  to  the  effect  that  it  is  practically 
impossible  for  others  to  determine  the  cost  of  service,  it 
cannot  be  that  these  managers  themselves  in  fixing  their 
own  rates  have  no  principles  for  the  determination  of 
relative  costs. 

§  1388.  Charging  what  the  traffic  will  bear. 

Before  the  lawyers  got  control  of  the  problem  of  the 
regulation  of  rates,  the  economists  had  developed  a  theory 
that  rates  should  correspond  with  value,  since  the  more 
valuable  the  commodity,  the  more  it  could  afford  to  pay 
for  its  carriage.  Of  course  those  who  are  running  rail- 
roads did  not  need  to  be  taught  the  business  advantage 
of  charging  "what  the  traffic  will  bear,"  but  it  was  pleas- 
ing to  them  to  hear  the  system  defended  by  the  econo- 
mists. However,  few  lawyers  have  ever  been  able  to  see 
why  a  carrier  should  be  allowed  to  constitute  himself,  as 
it  were,  a  tax  gatherer.  Indeed  it  seems  to  most  lawyers 
eminently  unjust  that  a  railroad  with  its  virtual  monopoly 
should  be  allowed  to  impose  such  charges  as  it  may  ex- 
tort. The  economist  used  to  commend  the  railroads  for 
making  rates  so  as  to  create  markets,  praise  which  the 
railroad  managers  willingly  accepted.  But  the  general 
public  led  by  the  lawyers  have  always  been  restive  under 
this  immemorial  justification  of  benevolent  despotism; 
for  the  power  is  too  great  to  be  intrusted  to  private  hands 
without  legal  standards  for  effective  control. 

§  1389.  Difference  in  rate  between  freight  classes. 

It  has  been  pointed  out  that  there  are  great  differences 
between  the  rates  payable  for  transportation  for  the  same 
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distances  upon  goods  in  different  classes.  There  is  no 
fixed  percentage  for  fixing  the  differentiation  even  of  the 
six  classes  usually  established;  still  less  is  there  any  defi- 
nite rule  for  the  differences  to  be  made  between  commodi- 
ties with  extra  class  rating.  But  it  is  matter  of  common 
knowledge  that  there  are  great  differences  between  rates 
payable  by  the  different  classes,  the  highest  class  usually 
paying  for  the  same  transportation  many  times  what  is 
paid  by  the  lowest  class.  All  that  can  be  said  in  general 
is  that  the  principles  as  to  rate  making  apply  here  as 
elsewhere  and  that  the  burden  must  be  thrown  upon  the 
various  classes  without  outrageous  disproportion.  The 
principles  governing  this  matter  have  already  been  given. 
If  the  charge  is  excessive  as  compared  with  the  charges 
of  the  same  corporation  for  other  commodities  of  like 
bulk  and  weight,  value  and  risk  it  would  seem  to  be  im- 
proper. That  such  comparisons  are  generally  resorted  to 
is  proof  enough  that  the  rule  against  disproportion  is 
generally  observed.  To  be  sure  the  practice  has  been 
to  make  relatively  very  low  rates  below  the  class  rates 
for  commodities  which  would  not  move  otherwise  and 
very  high  rates,  double  first  class  for  example,  against 
valuable  products  which  will  bear  the  higher  rates.  It 
may  be  admitted  that  a  great  difference,  although  not 
so  great  a  difference,  may  be  made  between  these  two  ex- 
tremes of  the  schedule,  even  by  the  theory  which  has  chief 
regard  to  the  comparative  costs  of  service.  But  whether 
so  great  a  gap  as  now  exists  will  be  permitted  in  the  future 
is  a  question. 

§  1390.  Differences   should  not  be   grossly  dispropor- 
tionate. 

To  go  to  one  extreme  it  is  held  low  grade  commodities 
may  be  carried  at  rates  relatively  very  low  indeed.  Pro- 
vided that  the  rate  is  remunerative,  the  other  classes 
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cannot  complain  that  the  rate  is  disproportionately  low, 
since  unless  such  a  rate  were  made  the  traffic  would  not 
be  got  and  the  higher  classes  would  lose  the  benefit.  On 
the  other  hand,  just  because  high  grade  commodities 
will  stand  a  rate  relatively  very  much  higher,  it  is  not 
justifiable  to  charge  them  outrageously  disproportionate 
rates.  The  principle  to  be  deduced  from  all  the  cases 
which  have  just  been  discussed  is  plainly  that  the  differ- 
ences in  rates  between  the  classes  in  a  classification  should 
not  be  disproportionate. 

§  1391.  Comparison  the  basis  of  the  differential. 

In  a  recent  case  in  the  United  States  Supreme  Court l 
not  only  the  question  of  the  relation  of  car-load  rates  to 
less  than  car-load  rates,  but  also  the  relation  of  less  than 
car-load  rates  to  each  other  was  thus  elaborately  dealt 
with.  "The  question  presented  is  not  one  involving  only 
the  proper  relation  of  soap  in  less  than  carload  lots,  to 
soap  in  carload  lots,  but  also  its  proper  relation  to  other 
articles  in  less  than  carload  lots.  Freight  is  carried  either 
in  carload  lots,  or  in  less  than  carload  lots.  This  division 
of  freight  necessarily  attends  transportation  by  rail. 
Classification,  within  the  meaning  of  the  act  to  regulate 
commerce,  relates  to  these  divisions  separately.  The 
classification  of  soap  in  less  than  carload  lots  is  not  con- 
trolled by  the  classification  of  soap  in  carload  lots,  nor  is 
the  reclassification  of  soap  in  less  than  carload  lots  con- 
trolled by  the  relation  it  bears  to  other  articles  in  less 
than  carload  lots, — that  relation  is  to  be  determined  by 
the  degree  in  which,  in  comparison  with  such  other  arti- 
cles, its  handling  and  carrying  is,  or  may  be,  affected  by 
the  cost  of  the  service,  competitive  and  commercial  con- 

1  Cincinnati,  H.  &  D.  R.  R.  Co.  v.  Ct.  648  (1907).  See  also  Tucker  v. 
Interstate  Commerce  Commission,  Missouri  Pac.  Ry.  Co.  (Kan.),  108 
206  U.  S.  142,  51  L.  ed.  995,  27  Sup.  Pac.  89  (1910). 
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ditions,  volume,  density,  distance,  value,  and  risk  of 
loss  or  damage.  It  is  true  that  these  elements  must  also 
be  considered  in  determining  the  classification  of  articles 
in  carload  lots,  but  from  a  different  standpoint.  A  given 
article  of  traffic  may  be  more  or  less  desirable  when  shipped 
in  less  than  carload  lots,  than  when  shipped  in  carload 
lots.  Bulk,  weight,  form,  manner  of  packing,  etc.,  may 
materially  affect  the  classification  of  different  articles  to 
be  carried  in  the  same  car,  when  they  might  have  little 
or  no  weight  in  the  classification  of  a  single  article  to  be 
carried  in  carload  lots."  l 

§  1392.  Difference  in  commodity  rates. 

As  in  the  making  of  distance  rates  so  in  the  making  of 
commodity  rates  it  is  often  urged  that  commercial  equali- 
zation should  be  in  the  mind  of  the  rate  maker.  But  al- 
though such  a  policy  may  be  employed  to  a  certain  ex- 
tent here  as  elsewhere,  it  is  also  true  that  the  rate  maker 
may  ignore  it  altogether.  In  a  recent  case  a  railroad  was 
complained  of  for  making  its  rate  on  live  cattle  higher 
than  that  on  dressed  beef.  Making  the  rate  on  the  raw 
material  proportionately  lower  than  on  the  finished  prod- 
uct, seems  to  some  economists  most  necessary;  but  the 
Supreme  Court  of  the  United  States  said:  2  "It  is  in- 
sisted that  the  making  of  the  livestock  rate  higher  than 
the  product  rate  is  violative  of  the  almost  universal  rule 
that  the  rates  on  raw  material  shall  not  be  higher  than 
on  the  manufactured  product.  This  may  be  conceded, 
but  that  the  rule  is  not  universal  the  proposition  itself 

1  Until    recently    the    Interstate  613,  50  L.  ed.   1171,  26  Sup.  Ct. 

Commerce     Commission     had     no  776  (1906). 

power  to  fix  a  rate  by  insisting  upon  2  Interstate  Commerce  Commis- 

a  certain  classification.      Interstate  sion  v.  Chicago  Gt.  Western    Ry. 

Commerce    Commission    v.     Lake  Co.,  209  U.  S.  108,  52  L.  ed.  705, 

Shore  &  M.  S.  Ry.  Co.,  134  Fed.  28  Sup.  Ct.  000  (1909),  reversing 

942  (1905).    Sustained  in  202  U.  S.  141  Fed.  1041  (1905). 
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recognizes,  and  the  findings  of  the  court  give  satisfactory 
reasons  for  the  exception  here  shown.  The  cost  of  car- 
riage, the  risk  of  injury,  the  larger  amount  which  the  com- 
panies are  called  upon  to  pay  out  in  damages  make  suffi- 
cient explanation.  They  do  away  with  the  idea  that  in 
the  relation  established  between  the  two  kinds  of  charges 
any  undue  or  unreasonable  preference  was  intended  or 
secured." 

§  1393.  Rates  vary  with  values. 

That  rates  may  differ  to  a  considerable  extent  as  values 
differ  is  within  this  general  theory  that  rates  should  be 
proportional.  This  was  brought  out  clearly  some  time 
since  by  a  ruling  of  the  Interstate  Commerce  Commission 
that  it  was  not  reasonable  for  a  railroad  to  make  a  higher 
rate  for  window  shades  than  for  the  holland  cloth  from 
which  they  were  made.  But  the  Federal  court  refused 
to  accede  to  this,  Mr.  Justice  Wallace  saying: 1  "The 
order  of  the  interstate  commerce  commission  which  the 
court  is  now  asked  to  enforce  prohibits  the  railway  carriers, 
the  parties  respondent,  from  charging  any  greater  compen- 
sation for  the  transportation  of  window  shades  of  any 
description — whether  the  cheap  article  worth  $3  per  dozen, 
or  the  hand-decorated  article  worth  $10  per  pah* — than 
the  third-class  rate  charged  for  the  transportation  of  the 
materials  used  in  making  window  shades.  Such  an  order, 
in  my  judgment,  ignores  the  element  of  the  value  of  the 
service  in  fixing  the  reasonable  compensation  of  the  car- 
rier, and  denies  him  any  remuneration  for  additional 
risk.  I  cannot  regard  it  as  justifiable  upon  principle,  and 
must  refuse  to  enforce  it.  The  petition  is  dismissed." 

§  1394.  Improper  to  equalize  values. 

To  admit  that  a  difference  in  rates  may  be  made  by 

1  Interstate  Commerce  Commis-      sion  v.  Delaware,  L.  &  W.  Ry.  Co., 

64  Fed.  723  (1894). 
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reason  of  difference  in  value  is  not  to  permit  that  differ- 
ence to  be  made  so  great  as  to  equalize  the  difference  in 
value  in  the  ultimate  market  of  the  commodities  carried. 
The  Interstate  Commerce  Commission  having  adopted 
that  policy,  in  a  recent  proceeding  the  Federal  court  set 
aside  their  order  saying:1  "The  similarity  of  circum- 
stances and  conditions  under  which  a  service  of  carriage 
is  rendered,  which  under  the  interstate  commerce  act, 
requires  an  equality  of  rate,  relates  to  the  circumstances 
and  conditions  which  affect  the  service  only,  and,  where 
different  coal  mining  localities  are  grouped  into  a  district 
for  rate-making  purposes  a  carrier  is  not  justified  in  mak- 
ing a  different  rate  for  the  same  or  substantially  similar 
service  from  a  particular  locality  in  such  district  or  on 
the  product  of  a  particular  mine  or  vein,  from  that  charged 
others  because  the  difference  in  the  product  from  such 
locality  mine  or  vein  and  that  from  other  mines  in  the 
district  is  such  that  it  can  pay  a  higher  rate  and  still  com- 
pete in  the  market." 

§  1395.  Policy  against  all  discrimination. 

As  has  been  seen,  the  authorities  upon  these  questions 
are  a  seething  mass.  The  various  commissions  which 
are  near  to  actual  conditions  seem  to  show  a  tendency  to 
condemn  the  fixing  of  the  differing  rates  between  localities 
solely  by  economic  principles  of  demand  and  supply,  the 
unequal  and  unjust  results  of  which  the  courts  are  ap- 
parently too  far  removed  from  the  vital  facts  to  realize 
or  appreciate.  But  even  in  the  courts  a  reaction  seems 
to  be  at  hand.  It  is  not  enough  to  say  that  this  power  to 
make  preferential  rates  may  be  used  for  the  benefit  of  its 
territory  as  a  whole,  the  fact  remains  that  it  is  a  power 
which  may  be  abused.  So  long  as  this  power  is  left  in 

1  Philadelphia  &  R.  Ry.  Co.  v.      Interstate  Commerce  Commission, 

174  Fed.  687  (1909). 

[ 1227  ] 


§  1396  ]         PUBLIC  SERVICE  CORPORATIONS 

the  hands  of  the  railway  management  without  power  of 
review  by  any  authority  upon  any  fundamental  principle, 
it  is  in  the  hands  of  the  railroad  officials  to  build  up  an 
artificial  market  where  the  natural  conditions  are  adverse, 
or  to  turn  an  industrious  city  into  a  wilderness  again. 
It  is  believed  that  these  are  too  great  powers  to  intrust 
to  private  hands  without  governmental  control  based 
upon  some  recognized  standards.  Indeed  the  public  law 
in  this,  as  in  the  other  cases,  should  put  sufficient  limita- 
tions upon  any  business  policy,  however  profitable,  which 
comes  in  conflict  with  the  fundamental  principle  of  equal 
service  to  all  applicants.  And  it  seems  that  there  can  be 
violation  of  this  principle  by  disproportionate  rates  in 
different  services  as  well  as  by  discrimination  in  the  same 
service. 

§  1396.  Relative  discrimination  inconsistent  with  public 

duty. 

It  is  submitted,  therefore,  that  the  public  service  law 
will  not  be  satisfied  in  the  end  unless  with  some  reasonable 
degree  of  certainty  each  applicant  who  requires  a  service 
is  charged  his  proportion  of  the  total  cost,  including  in 
that  cost,  over  and  above  all  current  and  fixed  charges 
a  fair  return  upon  proper  capitalization.  It  must  be  ad- 
mitted that  the  law  relating  to  disproportion  is  still  in 
the  making;  it  is  as  indefinite  as  the  law  relating  to  dis- 
crimination was  twenty-five  years  ago.  A  lawyer  who 
saw  no  visions  then  would  have  relied  upon  the  fact  that 
by  the  weight  of  authority  there  was  no  law  whatever 
against  discrimination  as  such.  Provided  each  applicant 
for  the  same  service  was  quoted  a  rate  reasonable  in  itself, 
all  was  then  well;  although  outrageous  differences  even 
at  that  time  might  be  evidence  that  the  higher  rate  was 
unreasonable.  In  the  same  way  to-day,  very  probably 
by  the  weight  of  authority,  there  is  no  law  against  dis- 
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proportion  as  such.  Provided  each  applicant  for  different 
service  is  quoted  a  rate  which  is  reasonable  in  itself,  it 
may  be  that  there  is  no  redress  by  established  law,  how- 
ever outrageous  the  disproportion  may  be;  although  it 
seems  to  be  agreed  that  outrageous  differences  may  be 
evidence  that  the  higher  rate  is  unreasonable  in  itself. 
And  yet  it  is  quite  in  the  line  of  the  evolution  of  the  public 
service  law  that  a  rule  against  disproportion  as  such  may 
eventually  be  recognized,  despite  the  fact  that  it  might 
interfere  with  the  business  policies  of  the  public  com- 
panies even  more  than  the  present  rule  against  outright 
discrimination  has  done.  For  it  seems  plain  to  the  writer 
that  the  same  principles  which  forbid  any  differences 
when  the  conditions  are  the  same,  should  prohibit  dispro- 
portionate differences  when  the  conditions  are  different. 
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§  1400.  Control  of  public  employment. 

The  basis  of  the  right  of  the  state  to  regulate  the  public 
service  companies  lies  in  the  principle  first  clearly  appre- 
hended and  expressed  by  Lord  Hale  in  his  treatise  "  De 
Portibus  Maris,"  that  when  property  is  affected  with  a 
public  interest  it  ceases  to  be  juris  privati  only.  "Prop- 
erty," as  Mr.  Chief  Justice  Waite  has  said,  "does  become 
clothed  with  a  public  interest  when  used  in  a  manner  to 
make  it  of  public  consequence  and  affect  the  community 
at  large.  When,  therefore,  one  devotes  his  property  to 
a  use  in  which  the  public  has  an  interest  he,  in  effect, 
grants  to  the  public  an  interest  in  that  use,  and  must  sub- 
mit to  be  controlled  by  the  public  for  the  common  good, 
to  the  extent  of  the  interest  he  has  thus  created."  This 
common  law  principle  has  come  down  to  us  from  time 
immemorial;  and  therefore  proper  legislation  regulating 
such  business  has  always  been  considered  by  us  as  due 
process  of  law. 
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Topic  A.  Character  of  the  Power  to  Regulate 

§  1401.  Nature  of  the  power  to  regulate. 

The  simplest  form  which  the  power  to  regulate  the 
conduct  of  public  service  can  take  is  that  adopted  by 
the  common  law,  that  is,  the  action  of  the  courts,  declar- 
ing the  conduct  of  the  proprietor  improper  or  inexcusable 
upon  suit  of  the  party  who  has  gained  thereby.  Such 
power  has  been  exercised  by  the  courts  of  common  law 
from  the  beginning  of  their  history.1  It  has  always  been 
recognized  that  if  a  carrier  attempted  to  charge  a  shipper 
an  unreasonable  sum,  the  courts  had  jurisdiction  to  in- 
quire into  that  matter,  and  to  award  to  the  shipper  any 
amount  exacted  from  him  in  excess  of  a  reasonable  rate.2 
This  power,  which  has  aptly  been  called  a  visitorial  power 
of  the  State  3  is  only  one  example  of  the  general  power 
of  the  State  to  oversee  the  acts  of  those  who  are  engaged 
in  its  public  service,  and  to  make  sure  that  they  really 
serve  the  public  interests.  Thus  the  power  to  order  the 
location  of  stations  is  within  the  general  jurisdiction  of 
the  courts  of  law.4  But  the  power  of  the  State  over  pub- 
lic service  employments  is  not  limited  to  its  power  to  pass 
on  the  reasonableness  of  their  acts  after  they  have  been 
established;  the  power  to  initiate  action,  to  lay  down 
rules  in  the  first  instance  by  way  of  regulating  action, 
is  fully  recognized  at  common  law  and  by  the  general 
practice  of  all  common  law  countries.  Legislation  of 
this  sort  has  existed  from  time  immemorial  and  is  there- 
fore always  due  process  of  law  abstractly.5  It  is  a  special 

1  Waite,  C.  J.,  in  Railroad  Com-  ler  Water  Co.,  179  Pa.  St.  231,  36 
mission  Cases,  116  U.  S.  307,  29  L.  Atl.  249,  36  L.  R.  A.  260  (1897). 
ed.  636,  6  Sup.  Ct.  334  (1886).  *  Doe,  C.  J.,  in  Concord  &  M.  R. 

2  Brewer,  J.,  in  Reagan  v.  Farm-  R.  Co.  v.  Boston  &  M.  R.  R.  Co.,  67 
era'  L.  &  T.  Co.,  154  U.  S.  362,  38  L.  N.  H.  464;  41  Atl.  463  (1893). 

ed.  1014,  14  Sup.  Ct.  1047  (1893).  5  Waite,  C.  J.,  in  Munn  v.  Illinois, 

3  Williams,  J.,  in  Brymer  v.  But-      94  U.  S.  113,  24  L.  ed.  77  (1876). 
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branch  of  the  general  police  power  inherent  in  the  legisla- 
tive branch.1 

§  1402.  Power  to  regulate  not  a  judicial  power. 

The  earliest  action  of  the  State  in  dealing  with  rates 
was  doubtless  the  action  of  the  courts  in  passing  upon 
the  reasonableness  of  rates  fixed  by  the  carrier,  and  in 
Munn  v.  Illinois  2  it  was  insisted  that  the  power  over 
rates  was  a  judicial  power,  and  could  not  be  exercised  by 
the  legislature.  But  the  court  held  otherwise,  the  line 
of  argument  being  somewhat  as  follows.  In  common  law 
countries  this  power  has  been  exercised  from  time  imme- 
morial by  the  legislature,  which  has  fixed  a  maximum 
beyond  which  charges  are  unreasonable.  Granting  the 
power  to  regulate  at  all,  the  power  to  fix  rates  follows, 
since  that  is  one  means  of  regulation.  The  power  of  the 
common  law  to  affect  rates  by  providing  that  they  must 
be  reasonable  is  admitted;  but  this  is  itself  a  regulation. 
If,  then,  rates  are  and  always  have  been  regulated  by  law, 
that  law,  like  any  other,  may  be  changed  by  the  legisla- 
ture, since  no  one  has  a  vested  interest  in  any  rule  of  the 
common  law.  A  legislative  regulation  of  rates  is  therefore 
a  mere  instance  of  a  change  in  the  common  law,  which 
it  is  entirely  within  the  power  of  the  legislature  to  make; 
and  in  doing  so  it  is  not  exercising  judicial  functions.  This 
view  of  the  question  has  been  universally  followed.3  The 
distinction  between  legislative  and  judicial  functions  is 
a  vital  one,  and  cannot  be  altered  either  by  legislative 
act  or  by  judicial  decree.4  Legislation  prescribes  rules 

1  Blatchford,  J.,  in  Budd  v.  New  R.  Co.,  167  U.  S.  479,  42  L.  ed.  243, 
York,  143  U.  S.  517,  36  L.  ed.  247,  17  Sup.  Ct.  8%  (1897);  Louisville  & 
12  Sup.  Ct.  468  (1891).  N.  R.  R.  Co.  v.  Brown,  123  Fed. 

2  94  U.  S.  113,  133,  24  L.  ed.  77  946   (1903),   State  v.   Wilson,   121 
(1876).  N.  C.  650,  28  S.  E.  553  (1897). 

3  Interstate  Commerce  Commis-  4  Western  Union  Tel.  Co.  v.  My- 
sion  v.  Cincinnati,  N.  C.  &  T.  P.  R.  att,  98  Fed.  335  (1899). 
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for  the  future;  litigation  determines  rights  and  wrongs 
for  the  past.  To  prescribe  a  tariff  of  rates  for  the  future 
is  therefore  not  a  judicial  act;  to  determine  whether  exist- 
ing or  prescribed  rates  and  charges  are  unreasonable,  on 
the  other  hand,  is  a  judicial  act.1 

§  1403.  Power  to  regulate  not  strictly  legislative. 

But  while  the  power  to  fix  rates  may  be  exercised  di- 
rectly by  the  legislature,  it  is  not,  strictly  speaking,  a 
legislative  power;  but  rather  the  so-called  administrative 
function.  Mr.  Justice  Brewer  in  the  Circuit  Court,  in 
Chicago  &  N.  W.  Ry.  v.  Dey,2  used  on  this  point  language 
which  has  often  been  quoted:  "While,  in  a  general  sense, 
following  the  language  of  the  Supreme  Court,  it  must  be 
conceded  that  the  power  to  fix  rates  is  legislative,  yet  the 
line  of  demarcation  between  legislative  and  administra- 
tive functions  is  not  always  easily  discerned.  The  one 
runs  into  the  other.  The  law  books  are  full  of  statutes 
unquestionably  valid,  in  which  the  legislature  has  been 
content  to  simply  establish  rules  and  principles,  leaving 
execution  and  details  to  other  officers.  Here  it  has  de- 
clared that  rates  shall  be  reasonable  and  just,  and  com- 
mitted what  is,  partially  at  least,  the  mere  administration 
of  that  law  to  the  railroad  commissioners."  The  difficulty 
felt  in  this  passage  in  distinguishing  legislative  and  ad- 
ministrative functions  is  a  real  one;  but  it  is  usually  not 
necessary  to  make  a  sharp  distinction,  and  for  the  present 
it  is  enough  to  point  out  that  the  function,  while  not  ju- 
dicial, is  not  in  the  strict  sense  legislative.3 

1  Reagan  v.  Farmers'  L.  &  T.  Co.,  Consolidated  T.  &  E.  Co.,  15  N.  Y. 

154  U.  S.  362,  38   L.  ed.  1014,  14  Supp.  811  (1891). 

Sup.   Ct.    1047    (1894);   Smyth   v.  2  35  Fed.  866,  874  (1888). 

Ames,  169  U.  S.  466,  42  L.  ed.  819,  3  See  Chicago  B.  &  Q.  R.  R.  Co. 

18  Sup.  Ct.  418  (1898);  Wheeler  v.  v.  Jones,  149  111.  361,  37  N.  E.  247, 

No.  Col.  Irr.  Co.,  10  Colo.  582,  17  41  Am.  St.  Rep.  278,  24  L.  R.  A.  141 

Pac.  487  (1887);  Brush  E.  I.  Co.  v.  (1894). 
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§  1404.  Power  to  regulate  is  administrative. 

If  it  is  necessary  to  find  a  place  for  the  regulating  power 
in  one  of  the  three  departments  into  which  government 
is  commonly  divided,  it  undoubtedly  forms  part  of  the 
executive  department.  We  have  seen  that  the  power 
is  neither  judicial  nor  legislative;  it  does  not  involve  the 
power  to  make  laws,  or  to  interpret  and  apply  them,  but 
to  aid  in  carrying  the  laws  into  effect.1  The  danger  is 
that  these  distinctions  will  be  forgotten  and  the  attempt 
be  made  to  create  a  body  in  which  the  powers  of  govern- 
ment are  unjustifiably  blended.  This  attempt  was  made 
in  Kansas,  where  the  legislature  established  a  Court  of 
Visitation,  gave  it  the  ordinary  constitution  and  powers 
of  a  court,  and  conferred  upon  it  the  right  to  issue  writs 
and  injunctions,  to  summon  witnesses,  and  to  decide 
between  parties,  and  finally  granted  to  it  the  power  to 
fix  railroad  rates.  This  legislation  was  held  unconstitu- 
tional, as  violating  the  constitutional  separation  of  powers, 
since  the  body  was  to  exercise  both  legislative  and  judicial 
functions.  ' '  Concisely  stated, ' '  said  District  Judge  Hook, 2 
"the  Court  of  Visitation  may  make  laws,  sit  judicially 
upon  their  own  acts,  and  then  enforce  their  enactments 
which  have  received  their  judicial  sanction.  Can  this  be 
done?  Can  there  be  vested  in  one  body  such  a  union  of 
powers  of  the  different  departments  or  branches  of  govern- 
ment, to  be  exercised  respecting  the  same  subject-matter 
and  in  the  same  proceeding?" 

§  1405.  Regulating  body  presumptively  reasonable. 

It  is  often  provided  that  the  rate  as  fixed  by  regulating 
commission  shall  be  taken  as  reasonable  until  the  con- 
trary is  shown,  or  that  the  action  of  the  commission  shall 

1  In  re  Railroad  Comrs.,  15  Neb.  2  Western    Union    Tel.    Co.    v. 

679,  50  N.  W.  276  (1883) ;  Nebraska  Myatt,  98  Fed.  335  (1899) ;  State  v. 

Tel.  Co.  v.  Cornell.  59  Neb.  737,  82  Johnson,  61  Kan.  803,  60  Pac.  1060, 

82  N.  W.  1  (1900).  49  L.  R.  A.  662  (1900). 
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be  prima  facie  evidence  of  the  reasonableness  of  the  rate 
as  found.  This  is  not  unconstitutional;  the  legislature 
has  power  over  the  weight  of  evidence,  and  this  provision 
is  merely  an  exercise  of  that  power.1  It  is  sometimes 
provided  that  the  action  of  the  regulating  commission 
should  be  "sufficient  evidence  of  the  reasonableness  of 
the  rates  established  by  them."  In  one  case  2  it  was 
claimed  that  this  meant  conclusive  evidence  and  therefore 
that  the  action  of  the  commission  in  establishing  such 
a  rate  was  unconstitutional.  The  court,  however,  held 
that  this  meant  merely  that  the  action  of  the  commission 
constituted  prima  facie  evidence  of  reasonableness,  which 
in  the  absence  of  evidence  to  the  contrary  would  be  suffi- 
cient to  justify  a  verdict  to  that  effect. 

§  1406.  Duty  of  the  courts  to  decide  reasonableness. 

To  whatever  body  the  power  of  fixing  rates  may  be 
confided,  it  is  the  function  of  the  regular  courts  to  pass 
upon  the  reasonableness  of  the  rates  thus  established; 
and  the  courts  cannot  be  deprived  of  this  power.  The 
question  of  reasonableness  cannot  be  so  conclusively  de- 
termined by  the  legislature  of  the  State,  or  by  regulations 
adopted  under  its  authority,  that  the  matter  may  not 
become  the  subject  of  judicial  inquiry.3  And  legislation 
imposing  outrageous  penalties  for  failing  to  conform  to 
its  provisions  while  appealing  to  the  courts  to  set  it  aside 
as  unconstitutional  is  altogether  bad.4 

1  Chicago,  B.  &  Q.'  R.  R.  Co.  v.  also  Minneapolis  &  St.  Louis  R.  R. 
Jones,  149  111.  361,  37  N.  E.  247,  41  Co.  v.  Minnesota,  186  U.  S.  257,  46 
Am.  St.  Rep.  278,  24  L.  R.  A.  141  L.  ed.  1151,  22  Sup  Ct.  900  (1902). 
(1894);  Burlington,  C.  R.  &  M.  R.          »  Reagan  v.  Farmers'  L.  &  T.  Co., 
R.  Co.  v.  Dey,  82  la.  312,  48  N.  W.  154  U.  S.  362,  38  L.  ed.  1014,  14 
98,  31  Am.  St.  Rep.  477,  12  L.  R,  A.  Sup.  Ct.  1047  (1894). 

436  (1891).  *  Ex  parte  Young,  209  U.  S.  123, 

2  Richmond  &  D.  R.  R.  Co.  v.      52  L.  ed.  715,   28    Sup.    Ct.    441 
Trammel,  53  Fed.  196  (1892).    See      (1908). 
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Topic  B.  Method  of  Exercising  the  Power  to  Regulate 

§  1407.  Fixing  rules  by  legislation. 

In  the  United  States,  where  the  division  of  powers  is 
strictly  enforced,  it  is  well  settled  that  the  legislature  1 
has  power  to  limit  the  amount  of  charges  by  railroad 
companies  for  the  transportation  of  persons  and  property 
within  its  own  jurisdiction,  unless  restrained  by  some 
contract  or  other  in  the  charter  of  the  railroad.  But  it 
is  equally  well  settled  that  the  action  of  the  legislature 
in  regulating  the  conduct  of  a  public  service  may  be  at- 
tacked in  the  courts  as  outrageous  in  its  application  to 
the  complainant.  The  general  doctrine  that  a  statute 
which  is  contrary  to  the  Constitution  is  void  is  too  well 
understood  to  be  expatiated  upon.  If  the  statute  which 
fixes  or  gives  power  to  fix  the  rate  is  void,  the  rate 
does  not  exist  in  effect,  and  will  be  disregarded  by  the 
court.  It  is  possible,  however,  to  provide  by  statute  that 
the  rate  shall  be  binding  between  the  parties  until  de- 
clared void  by  the  courts.2 

§  1408.  Delegation  of  regulating  power. 

It  has  already  been  seen  that  the  regulating  power  may 
be  delegated  to  a  subordinate  body;  and  this  is  not  un- 
constitutional as  a  delegation  of  legislative  power.  The 

1  United  States. — Munn  v.  Illinois,  Arkansas. — Missouri  Pac.  Ry.  v. 

94  U.  S.  113,  24  L.  ed.  77  (1876),  Smith,  60  Ark.  221,  29  S.  W.  752 

Chicago  &  G.  T.  Ry.  Co.  v.  Well-  (1895). 

man,  143  U.  S.  339,  36  L.  ed.  176,  Indiana.— Hockett  v.  State,  105 
12  Sup.  Ct.  400  (1892);  Budd  v.  Ind.  250,  5  N.  E.  178  (1885). 
New  York,  143  U.  S.  517,  36  L.  ed.  Michigan. — Pingree  v.  Michigan 
247,  12  Sup.  Ct.  468  (1892);  Chesa-  Cent.  R.  R.  Co.,  118  Mich.  314,  76 
peake  &  P.  Tel.  Co.  v.  Manning,  N.  W.  635  (1898). 
186  U.  S.  238,  46  L.  ed.  1144,  22  2  See  especially  Reagan  v.  Farm- 
Sup.  Ct.  881  (1902);  Atlantic  &  P.  era'  L.  &  T.  Co.,  154  U.  S.  362,  38 
Co.  v.  United  States,  76  Fed.  186  L.    ed.    1014,    14    Sup.    Ct.    1047 
(1896);  Ball  v.  Rutland  R.  R.  Co.,  (1894). 
93  Fed.  513  (1889). 
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legislative  act  of  requiring  the  rates  to  be  reasonable  is 
either  the  act  of  the  common  law  or  is  part  of  the  act  by 
which  the  delegation  of  authority  is  conferred.  The  func- 
tions of  such  bodies  in  determining  and  fixing  reasonable 
rates  are  administrative  rather  than  legislative.  The 
authority  conferred  on  them  relates  merely  to  the  ad- 
ministration in  practice  of  the  general  rules  laid  down 
by  the  common  law  and  by  the  legislature.  So  in  the 
Railroad  Commission  Cases  l  the  legality  of  the  action 
of  the  Mississippi  Legislature  in  creating  a  railroad  com- 
mission with  power  to  fix  rates  was  justified.  The  rate 
so  fixed  would  be  enforced  in  the  courts,  unless  the  courts 
should  find  it  unjust.  The  delegation  of  the  rate  fixing 
power  to  a  commission  in  this  way  was  held  to  be  con- 
stitutional.2 

§  1409.  Functions  of  administrative  commissions. 

It  is  much  more  convenient  for  the  legislature  to  confer 
on  a  subordinate  administrative  body  the  power  to  regu- 
late than  to  do  so  itself.  This  has  been  done  in  England 
by  placing  the  power  in  the  Board  of  Trade,  one  of  the 
executive  or  rather  administrative  departments  of  the 
government.  In  this  country,  the  power  has,  in  the  last 
quarter  century,  very  generally  been  referred  to  an  ad- 
ministrative commission.  The  reason  for  delegating  the 
power  of  fixing  rates  in  detail  to  a  commission  has  never 

1  116  U.  S.  307,  29  L.  ed.  636,  6  in  the  constitution,  the  power  to  fix 
Sup.  Ct.  334  (1886).    See  also  Chi-  rates  may  be  conferred  upon  an  in- 
cago  &  N.  W.  Ry  Co.  v.  Dey,  35  ferior  court,  as  in  Kentucky  upon 
Fed.  866  (1888).  the  county  court,  with  appeal  to  the 

2  See  Siler  v.  Louisville  &  N.  R.  superior    courts   in    regular   series. 
R.  Co.,  213  U.  S.  175,  53  L.  ed.  753,  Troutman  v.  Smith,  105  Ky.  231, 
29  Sup.  Ct.  451  (1909);  and  Gulf,  48  S.  W.  1084  (1899);  or  as  in  Penn- 
C.  &  S.  F.  Ry.  Co.  v.  State  (Tex.  sylvania   where  the   county   court 
Civ.  App.),  120  S.  W.  1028  (1909).  may  fix  water  rates.     Brymer  v. 

In  a  State  where  the  division  of  Butler  Water  Co.,  179  Pa.  St.  231, 
powers  is  not  strictly  insisted  upon  36  Atl.  249,  36  L.  R.  A.  260  (1897). 
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been  better  expressed  than  by  Mr.  Justice  Brewer : 1  "The 
reasonableness  of  a  rate  changes  with  the  changed  con- 
dition of  circumstances.  That  which  would  be  fair  and 
reasonable  to-day,  six  months  or  a  year  hence  may  be 
either  too  high  or  too  low.  The  legislature  convenes  only 
at  stated  periods;  in  this  State  once  in  two  years.  Justice 
will  be  more  likely  done  if  this  power  of  fixing  rates  is 
vested  in  a  body  of  continual  session  than  if  left  with  one 
meeting  only  at  stated  and  long  intervals.  Such  a  power 
can  change  rates  at  any  time,  and  thus  meet  the  changing 
conditions  of  circumstances.  While,  of  course,  the  argu- 
ment from  inconvenience  cannot  be  pushed  too  far,  yet 
it  is  certainly  a  matter  of  inquiry  whether  in  the  increasing 
complexity  of  our  civilization  and  our  social  and  business 
relations,  the  power  of  the  legislature  to  give  increased 
extent  to  administrative  functions  must  not  be  recog- 
nized." 2 


Chicago  &  N.  W.  Ry.  Co.  v. 
Dey,  35  Fed.  866,  875  (1888). 

2  United  Stales. — Railroad  Com- 
mission Cases,  116  U.  S.  307,  29  L. 
ed.  636,  6  Sup.  Ct.  334  (1886); 
Dinsmore  v.  So.  Exp.  Co.,  183  U.  S. 
115,  46  L.  ed.  Ill,  22  Sup.  Ct.  46 
(1901);  Tilley  v.  Savannah,  F.  &  M. 
R.  R.  Co.,  5  Fed.  641,  4  Woods,  427 
(1881);  Chicago- &  N.  W.  Ry.  Co.  v. 
Dey,  35  Fed.  866  (1888);  Southern 
Pacific  R.  R.  Co.  v.  Railroad  Com- 
missioners, 76  Fed.  236  (1896);  Chi- 
cago, M.  &  S.  P.  Ry.  Co.  v.  Tomp- 
kins,  90  Fed.  363  (1898);  Metropol- 
itan Trust  Co.  v.  Houston  &  T. 
C.  R.  R.  Co.,  90  Fed.  683  (1898); 
Haverhill  G.  L.  Co.  v.  Barker,  109 
Fed.  694  (1901);  Wallace  v.  Arkan- 
sas Cent.  R.  R.  Co.,  118  Fed.  422, 
55  C.  C.  A.  192  (1902). 

Florida. — McWhorter  v.  Pensa- 
cola  &  A.  R.  R.  Co.,  24  Fla.  417,  5 


So.  129,  12  Am.  St.  Rep.  220,  2 
L.  R.  A.  504  (1888) ;  Storrs  v.  Pensa- 
cola  &  A.  R.  R.  Co.,  29  Fla.  617,  11 
So.  226  (1892). 

Georgia. — Georgia  R.  R.  &  B.  Co. 
v.  Smith,  70  Ga.  694  (1883). 

Illinois. — Chicago,  B.  &  Q.  R.  R. 
Co.  v.  Jones,  149  111.  361,  37  N.  E. 
247,  41  Am.  St.  Rep.  278,  24  L.  R. 
A.  141  (1894). 

Iowa. — Hooper  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  91  la.  639,  60  N.  W. 
487  (1894). 

Minnesota. — State  v.  Chicago,  M. 
&  S.  P.  R.  R.  Co.,  38  Minn.  281,  37 
N.  W.  782  (1888),  reversed  on  an- 
other point,  Chicago,  M.  &  S.  P. 
R.  R.  Co.  v.  Minnesota,  134  U.  S. 
418,  33  L.  ed.  970,  10  Sup.  Ct.  462. 

Nebraska. — State  v.  Fremont  & 
E.  M.  V.  R.  R.  Co.,  22  Neb.  313,  23 
Neb.  117  (1887). 

Texas. — Railroad  Commission  v. 
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§  1410.  Action  by  municipal  or  other  local  government. 

The  legislature  may  by  statute  confer  the  power  of 
fixing  rates  upon  counties,  cities,  or  villages,  or  any  such 
bodies  as  constitute  local  governments;  and  the  power 
so  conferred  may  be  exercised  by  the  body  named  in  ac- 
cordance with  the  terms  of  the  statute.1  The  power  is 
derived  solely  from  the  statute;  and  in  the  absence  of 
such  authority  there  is  no  power  inherent  in  a  municipal 
corporation  to  regulate  the  rates  of  public  service  com- 
panies.2 Nor  is  the  power  involved  in  the  police  power, 
the  licensing  power,  or  the  general  power  to  regulate 


Houston  &  T.  C.  R.  R.  Co.,  90  Tex. 
340,  38  S.W.  750(1897). 

Virginia. — Atlantic  Coast  Line 
Ry.  Co.  v.  Commonwealth,  102  Va. 
599,  46  S.  E.  911  (1904). 

1  San  Diego  L.  &  T.  Co.  v.  Na- 
tional City,  174  U.  S.  739,  43  L.  ed. 
1154,  19  Sup.  Ct.  804  (1899);  San 
Diego,  L.  &  T.  Co.  v.  Jasper,  189 
U.  S.  439,  47  L.  ed.  892,  23  Sup.  Ct. 
571  (1903);  Cleveland  G.  &  C.  Co. 
v.  Cleveland,  71  Fed.  610  (1896); 
Capital  City  Gas  Co.  v.  Des  Moines, 
72  Fed.  818,  829  (1896);  New  Mem- 
phis G.  &  L.  Co.  v.  Memphis,  72 
Fed.  952  (1896);  Milwaukee  E.  R. 
&  L.  Co.  v.  Milwaukee,  87  Fed. 
577  (1898);  Spring  Valley  Water- 
works v.  San  Francisco,  124  Fed. 
574  (1903);  Palatka  Waterworks  v. 
Palatka,  127  Fed.  161  (1903);  Cleve- 
land City  Ry.  Co.  v.  Cleveland,  94 
Fed.  385  (1899). 

Alabama. — Crosby  v.  City  Coun- 
cil, 108  Ala.  498,  18  So.  723  (1895). 

California. — San  Diego  Water  Co. 
v.  San  Diego,  118  Cal.  556,  50  Pac. 
633,  (1897);  Redlands  L.  &  C.  D. 
Water  Co.  v.  Redlands,  121  Cal. 
365,  53  Pac.  843  (1898). 
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Florida. — Tampa  v.  Tampa  Wa- 
terworks Co.,  45  Fla.  600,  34  So.  631 
(1903). 

Illinois. — Chicago,  P.  &  P.  Co.  v. 
Chicago,  88  111.  221,  30  Am.  Rep. 
545  (1878);  Rogers  Park  Water  Co. 
v.  Fergus,  178  111.  571,  53  N.  E.  363, 
69  Am.  St.  Rep.  315  (1899);  Chicago 
Union  Traction  Co.  v.  Chicago,  199 
111.  484,  65  N.  E.  451  (1902). 

Iowa. — D es  Moines  v.  Des 
Moines  Waterworks  Co.,  95  la.  348, 
64  N.  W.  269  (1895);  Cedar  Rapids 
Water  Co.  v.  Cedar  Rapids,  118  la. 
234,  91  N.  W.  1081  (1902). 

Maryland — Charles  Simon's  Sons 
Co.  v.  Maryland  T.  &  T.  Co.,  99 
Md.  141,  57  Atl.  193  (1904). 

Missouri. — State  v.  Laclede  Gas 
Light  Co.,  102  Mo.  472,  14  S.  W. 
974  (1890). 

Tennessee. — Knoxville    v.    Knox- 
ville  Water  Co.,  107  Tenn.  647,  64  i 
S.  W.  1075  (1901). 

2  Indiana. — Louisville  Nat.  Gas 
Co.  v.  State,  135  Ind.  49,  34  N.  E. 
704  (1894). 

Kansas. — In  re  Pryor,  55  K;m. 
724,  41  Pac.  958  (1895). 


CONSTITUTIONAL  SUMMARY  [  §§  1411, 1412 


corporations  using  the  streets.1  If,  however,  the  right 
to  fix  rates  by  ordinance  is  granted  to  the  city  it  will  be 
construed  as  a  permanent  power,  not  exhausted  by  a 
single  act  of  fixing  rates,  but  capable  of  being  exercised 
by  revising  the  rates  after  they  have  been  once  fixed.2 

§  1411.  Function  of  the  courts  in  declaring  regulation 
void. 

But  any  action  by  any  subordinate  body  may  be  at- 
tacked in  any  court  in  which  the  question  may  come  up 
as  unconstitutional.  And  as  a  practical  matter  in  almost 
every  case  where  such  an  attack  is  made,  it  may  be  based 
upon  a  provision  of  the  constitution  of  the  United  States : 3 
that  against  impairing  the  obligation  of  contracts,  de- 
priving of  equal  protection  of  the  laws,  or  taking  property 
without  due  process  of  law.  A  considerable  number  of 
cases  have  therefore  been  taken  to  the  Supreme  Court  of 
the  United  States  and  an  important  body  of  doctrine  has 
been  developed  by  the  decisions,  which  will  be  examined 
at  large  in  this  chapter.4 

§  1412.  When  suit  is  against  State  official. 

If  the  rate  order  complained  of  in  an  unconstitutional 


'Old  Colony  Trust  Co.   v.   At- 
lanta, 83  Fed.  39  (1897). 

2  Freeport  Water  Co.  v.  Freeport, 
180  U.  S.  587,  45  L.  ed.  679,  21  Sup. 
Ct.  493  (1901). 

3  The  following  are  cases  of  this 
sort:  Railroad  Commission  Cases, 
116  U.  S.  307,  29  L.  ed.  636,  6  Sup. 
Ct.  334,  388,  1191  (1886);  Dow  v. 
Beidelman,  125  U.  S.  680,  31  L.  ed. 
841,  8  Sup.  Ct.  1028  (1888);  Georgia 
R.  &  Bkg.  Co.  v.  Smith,  128  U.  S. 
174,  32  L.  ed.  377,  9  Sup.  Ct.  47 
(1888);  Chicago,  M.  &  St.  P.  Ry. 
Co.  v.  Minnesota,  134  U.  S.  418,  33 
L.  ed.  970,   10  Sup.  Ct.  462,  702 
(1889);  Chicago  &  G.  T.  Ry.  Co.  v. 


Wellman,  143  U.  S.  339,  36  L.  ed. 
176,  12  Sup.  Ct.  400  (1892);  Reagan 
v.  Farmers'  Loan  &  T.  Co.,  154 
U.  S.  362,  38  L.  ed.  1014,  14  Sup. 
Ct.  1047  (1894);  St.  Louis  &  S.  F. 
R.  R.  Co.  v.  Gill,  156  U.  S.  649,  39 
L.  ed.  567,  15  Sup.  Ct.  484  (1895); 
Covington  &  L.  Turnp.  Road  Co.  v. 
Sandford,  164  U.  S.  578,  41  L.  ed. 
560,  17  Sup.  Ct.  198  (1896);  Smyth 
v.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  418  (1898). 

4  See  particularly  Cleveland  v. 
Cleveland  City  Ry.  Co.,  194  U.  S. 
517,  48  L.  ed.  1102,  24  Sup.  Ct.  756 
(1904). 
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statute  is  void,  a  suit  to  restrain  a  State  official  from  en- 
forcing it  is  not  a  suit  to  restrain  him  in  acting  under  a 
State  law,  nor  is  it  a  suit  against  a  State.  A  Federal  court 
may  therefore  entertain  such  a  suit.1  "It  is  the  settled 
doctrine  of  this  court  that  a  suit  against  individuals  for 
the  purpose  of  preventing  them  as  officers  of  a  State  from 
enforcing  an  unconstitutional  enactment  to  the  injury  of 
the  rights  of  the  plaintiff,  is  not  a  suit  against  the  State 
within  the  meaning  of  that  amendment." 

Topic  C.  Division  Between  Federal  and  State  Jurisdiction 

§  1413.  What  constitutes  interstate  commerce. 

The  question  whether  a  certain  transaction  constitutes 
interstate  commerce  must  be  determined  by  ascertaining 
what  the  real  transit  is,  and  whether  that  traffic  is  or  is 
not  between  separate  States.  Whenever  a  commodity  has 
begun  to  move  as  an  article  of  trade  from  one  State  to 
another,  commerce  in  that  commodity  between  the  States 
has  commenced.  The  fact  that  several  different  and 
independent  agencies  are  employed  in  transporting  the 
commodity,  some  acting  entirely  in  one  State  and  some 
acting  through  two  or  more  States,  in  no  respect  affects 
the  character  of  the  transaction.3  Even  a  train  composed 
of  empty  coal  cars,  although  destined  for  a  point  in 
another  State  to  procure  a  load,  has  been  held  to  be  en- 
gaged in  transporting  articles  of  interstate  commerce  so 
as  to  be  beyond  the  control  of  State  laws.4  However,  it  is 
now  settled  that  even  if  the  termini  are  within  the  same 
State  it  is  interstate  commerce  if  the  goods  are  to  move 

1  Reagan  v.  Farmers'  L.  &  T.  Co.,          3  The  Daniel  Ball,  10  Wall.  557, 
154  U.  S.  362,  38  L.  ed.  1014,  14      19  L.  ed.  999  (1871). 

Sup.  Ct.  1047  (1894).  4  Norfolk  &  W.  R.  R.  Co.  v.  Com., 

2  Harlan,  J.,  in  Smyth  v.  Ames,      93  Va.  749,  24  S.  E.  837,  34  L.  R. 
169  U.  S.  466,  42  L.  ed.  819,  18  Sup.      A.  105  (1896). 

Ct.  418  (1898).  See  also  Larrabee  Flour  Mills  v. 
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through  another  State  during  the  transit,1  although  at 
one  time  it  seemed  to  be  decided  that  such  commerce  did 
not  involve  interchange  of  commodities  between  States.2 
Anything  may  be  the  subject  of  interstate  commerce,  it 
seems.  Thus  Congress  may  forbid  the  interstate  trans- 
portation of  lottery  tickets.3  But  diseased  cattle  are  ap- 
parently held  not  the  subject  of  interstate  commerce.4 

§  1414.  Continuous  carriage  under  common  control. 

When  goods  are  shipped  under  a  through  bill  of  lading 
from  a  point  in  one  State  to  a  point  in  another,  and  are 
taken  by  a  State  common  carrier  under  a  conventional 
division  of  the  charges,  such  carrier  must  be  deemed  to 
have  subjected  its  road  to  an  arrangement  for  a  continu- 
ous carriage  or  shipment  within  the  meaning  of  the  law.5 
The  through  billing  and  rating  is  the  usual  but  by  no 
means  the  only  method  of  manifesting  a  common  arrange- 
ment.6 In  the  case  of  carriage  of  passengers  a  similar 
interpretation  will  be  made;  assent  by  a  carrier  to  the 

Missouri   Pacific  Ry  Co.,  74  Kan.  Co.,  19  N.  Y.  Misc.  116,  43  N.  Y. 

808,  88  Pac.  72  (1906).  Supp.  320  (1897). 

1  United  States.— Hanley  v.  Kan-  3  Lottery  Case,  188  U.  S.  321,  47 
sas  City  So.  Ry.  Co.,  187  U.  S.  617,  L.  ed.  4921,  23  Sup.  Ct.  321  (1903). 
47  L.  ed.  333,  23  Sup.  Ct.  214.  4  Missouri,  K.  &  T.  Ry.  Co.  v. 

Minnesota.— State  v.  Chicago,  S.  Haber,  169  U.  S.  613,  42  L.  ed.  878, 

P.,  M.  &  O.  R.  R.  Co.,  40  Minn.  267,  18  Sup.  Ct.  488  (1898). 

3  L.  R.  A.  238  (1889).  5  Cincinnati,  N.  O.  &  T.  P.  Ry. 

South  Carolina. — Sternberger  v.  Co.  v.  Interstate  Commerce  Corn- 
Cape  Fear  &  Y.  V.  R.  R.  Co.,  29  S.  mission,  162  U.  S.  184,  40  L.  ed. 
C.  510  (1888).  935,  16  Sup.  Ct.  700  (1896);  Louis- 

2  United   States.— Lehigh    Valley  ville  &  N.  R.  R.  Co.  v.  Behlmer,  175 
R.  R.  Co.  v.  Pennsylvania,  145  U.  S.  U.  S.  648,  44  L.  ed.  309,  20  Sup.  Ct. 
192,  36  L.  ed.  672,  12  Sup.  Ct.  806,  209  (1899);  United  States  v.  Sea- 
(1892) ;  United  States  v.  Lehigh  Val-  board  Ry.  Co.,  82  Fed.  563  (1897) ; 
ley  R.  R.  Co.,  115  Fed.  373  (1902).  Interstate  S.  Y.  Co.  v.  Indianapolis 

Missouri—  Seawell     v.     Kansas      U.  Ry.  Co.,  99  Fed.  472  (1900). 
City,  F.  S.  &  M.  R.  R.  Co.,  119         6  State  v.  Gulf,  C.  &  S.  F.  Ry. 
Mo.  222,  24  S.  W.  1002  (1893).  Co.  (Tex.  Civ.  App.),  44  S.  W.  542 

New  York.— Dillon  v.  Erie  R.  R.      (1898). 
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issue  of  a  through  ticket  over  several  railroads  constitutes 
an  arrangement  for  continuous  carriage.1  Where,  there- 
fore, a  local  carrier  takes  part  in  the  carriage  of  goods 
through  to  destination  in  another  State,  though  its  share 
of  the  carriage  is  entirely  within  the  State,  it  is  engaged 
in  interstate  commerce.2  This  is  often  shown  to  be  the 
case  by  a  through  billing  and  rating  of  the  goods  as- 
sented to  by  the  carrier  in  question.3  In  Texas  it  has  been 
held  that  through  billing  is  not  enough,  and  a  State  car- 
rier is  not  engaged  in  interstate  commerce  unless  it  takes 
part  in  a  through  rating.4  But  it  is  now  certam  that  the 
rating  need  not  be  joint;  the  State  carrier  is  none  the  less 
an  interstate  carrier,  because  its  share  of  the  total  rate 
is  equal  to  his  entire  local  rate,  if  it  takes  part  in  or 
permits  through  billing.5  And  it  does  not  seem  necessary 
for  the  establishment  of  a  through  carriage  to  prove  that 
a  technical  through  rate  has  been  named. 

§  1416.  Continuity  of  interstate  shipment. 

If  the  transporting  of  goods  or  passengers  to  an  ultimate 
destination  in  another  State  has  begun,  interstate  com- 
merce has  begun,  and  no  device  to  break  up  the  transit 
into  intrastate  portions  will  affect  its  real  nature.  So 
where  transportation  of  goods  destined  for  a  point  without 
the  State  has  been  actually  begun,  temporary  stoppage 
within  the  State  without  the  intention  of  abandoning  the 

1  Carrey   v.   Spencer,   36   N.   Y.  Co.  v.  Interstate  Comm.  Comm., 

Supp.  886  (1895) ;  Missouri,  K.  &  T.  162  U.  S.  184,  40  L.  ed.  935,  16  Sup. 

R.   R.   Co.   v.   Fookes   (Tex.   Civ.  Ct.  700  (1896). 
App.),  40  S.  W.  858  (1897).  "Gulf,  C.  &  S.   F.   Ry.  Co.   v. 

*  Norfolk  &  W.  R.  R.  Co.  v.  Penn-  Nelson,  4  Tex.  Civ.  App.  345,  23 

sylvania,  136  U.  S.  114,  34  L.  ed.  S.  W.  732  (1893);  Houston  &  T.  C. 

394,   10  Sup.  Ct.  958   (1890);  Ex  Ry.    Co.    v.    Williams    (Tex.    Civ. 

parte  Kochler,  30  Fed.  867  (1887);  App.),  31  S.  W.  556  (1895);  Houston 

Augusta  So.  R.  R.  Co.  v.  Wrights-  &  T.  C.  Ry.  Co.  v.  Davis,  11  Tex. 

ville  &  T.  R.  R.  Co.,  74  Fed.  522  Civ.  App.  24,  31  S.  W.  308  (1895). 
(1896).  5  United  States  v.  Seaboard  Ry. 

'Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  82  Fed.  563  (1897). 
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original  movement  (which  movement  is  ultimately  com- 
pleted), will  not  deprive  the  transportation  of  the  charac- 
ter of  interstate  commerce. l  And  so  if  the  goods  are  first 
billed  to  a  point  in  the  State  of  shipment,  and  at  that  point 
are  rebilled  to  their  ultimate  destination  in  another  State, 
without  breaking  of  bulk,  the  whole  constitutes  a  single 
carriage.2  The  continuity  of  the  carriage  of  freight  over 
a  line  formed  by  two  or  more  roads  is  not  broken  in  fact 
merely  by  the  declaration  on  the  part  of  one  or  more  of 
said  carriers  that  as  to  the  transportation  over  its  road 
it  is  local  and  not  a  through  carrier.  Neither  is  the 
continuity  of  the  shipment  broken  by  a  sale  of  the  goods 
in  transitu.3  If,  however,  the  goods  are  consigned  to  a 
dealer  and  he,  selling  them  before  arrival,  rebills  to  the 
purchaser  without  breaking  bulk,  the  two  carriages  are 
distinct.4  The  transit  is  a  single  unit,  continuing  from 
the  time  of  the  original  shipment  to  the  ultimate  end  of 
the  carriage;  and  where  the  beginning  and  end  are  in 
different  States,  the  entire  transit  from  beginning  to  end 
is  interstate.  It  does  not  cease  to  be  interstate  when  the 
goods  finally  enter  the  State  of  destination;  it  continues 
an  interstate  shipment  even  within  that  State,  until  de- 
livery.5 Therefore  any  attempt  by  the  State  to  make 
orders  in  regard  to  the  switching  of  such  shipments  to 
the  consignee  is  a  regulation  of  interstate  commerce.6 

1  Cutting  v.  Florida  Ry.  &  Nav.          3  Gulf,   C.   &  S.   F.   Ry.   Co.   v. 
Co.,  46  Fed.  641  (1891).  Fort  Grain  Co.  (Tex.  Civ.  App.),  72 

2  Texas  &  P.  Ry.  Co.  v.  Avery      S.  W.  419  (1903). 

(Tex.   Civ.   App.),   33   S.   W.   704  « Gulf ,   C.  &  S.   F.   Ry.   Co.  v. 

(1895);  Houston,  D.  &  N.  Co.  v.  State,  97  Tex.  274,  78  S.  W.  495 

Insurance  Co.,  89  Tex.  1,  32  S.  W.  (1904),  aff'd  in  Gulf,  C.  &  S.  F.  Ry. 

889,  30  L.  R.  A.  713,  59  Am.  St.  Co.  v.  Texas,  204  U.  S.  403,  51  L. 

Rep.  17  (1895);  Mexican  Nat.  R.  R.  ed.  540,  27  Sup.  Ct.  360  (1907). 

Co.  v.  Savage  (Tex.  Civ.  App.),  41  s  State    v.     Southern    Ry.    Co. 

S.  W.  663  (1897);  State  v.  Gulf,  C.  (Tex.   Civ.    App.),   49  S.   W.   252 

&  S.  F.  Ry.  Co.  (Tex.  Civ.  App.),  (1899). 

44  S.  W.  542  (1898).  «  McNeill  v.  Southern  Ry.  Co., 
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§  1416.  Carriage  wholly  within  the  State. 

Even  though  passengers  or  goods  are  being  carried  be- 
tween two  States,  a  carrier  transporting  them  may  never- 
theless not  be  engaged  in  interstate  commerce.  Though 
a  carrier  receives  goods  directed  to  a  point  outside  the 
State,  he  is  not  an  interstate  carrier  if  he  is  only  to  carry 
within  the  State,  and  there  deliver  to  an  entirely  inde- 
pendent succeeding  carrier,  with  whom  he  has  no  common 
arrangement.1  So  if  the  carrier  receives  within  the  State 
of  destination  goods  brought  from  without  the  State  by 
an  entirely  independent  carrier,  the  receiving  carrier  is 
not  engaged  in  interstate  commerce.2  This  is  commonly 
the  case  where  the  intrastate  carrier  does  not  issue  a 
through  bill  of  lading,  or  receive  freight  upon  through 
bills  issued  by  an  interstate  carrier.3  So  where  goods  are 
shipped  in  one  State,  directed  to  a  consignee  in  another, 
but  carried  only  to  the  State  line,  and  there  received  by 
the  consignees,  the  shipment  is  not  interstate.4  A  mere 
switching  company  which  transfers  goods  from  one  car- 
rier to  another  within  the  State,  entirely  without  reference 
to  their  final  destination,  is  not  engaged  in  interstate 
commerce,  whatever  the  destination  of  the  goods.5  This 
is  true  whether  the  switching  is  before  or  after  loading.6 
And  so  the  cab  service  of  a  railroad  company  at  its 
New  York  terminus  is  wholly  subject  to  local  regulation.7 

202  U.  S.  543,  50  L.  ed.  1142,  20  « United  States  v.  Chicago,  K.  & 

Sup.    Ct.    722    (1906).      See    also  S.  R.  R.  Co.,  81  Fed.  783  (1897). 

Interstate  S.  Y.  Co.  v.  Indianapolis  5  Kentucky  &  J.   Bridge  Co.   v. 

U.  Ry.  Co.,  99  Fed.  472  (1900).  Louisville  &  N.  R.  R.  Co.,  37  Fed. 

1  Ex  parte  Koehler,  30  Fed.  867  567,  2  L.  R.  A.  289  (1889). 
(1887).  « Missouri  Pacific  R.  R.  Co.  v. 

2  Fort  Worth  &  D.  C.  Ry.  Co.  v.  Larrabee  Flour  Mills,  211  U.  S.  612, 
Whitehead,  6  Tex.  Civ.  App.  595,  53   L.   ed.   352,   29  Sup.   Ct.   696 
26  S.  W.  172  (1894).  (1909). 

3  Interstate    Comm.    Comm.    v.  7  New  York  ex  rel.  v.  Knight,  192 
Bellaire,  Z.  &  C.  Ry.  Co.,  77  Fed.  U.  S.  21,  48  L.  ed.  325,  24  Sup.  Ct. 
942  (1897).  202  (1904). 
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This  is  like  the  case  where  goods  which  had  been  consigned 
to  one  point  within  a  State  were  afterwards  sold  and 
forwarded  to  another  point.1 

§  1417.  State  legislation  burdening  interstate  commerce. 
If  certain  cases  only  are  examined  it  would  seem  that 
State  statutes  which  restrict  the  conduct  of  interstate 
transportation  in  any  substantial  degree  are  unconstitu- 
tional, the  absence  of  congressional  regulation  on  the  sub- 
ject being  held  equivalent  to  a  declaration  that  the  matter 
should  be  left  undisturbed.  Thus  a  State  statute  for- 
bidding the  separation  of  travelers  has  been  held  void 
as  applied  to  interstate  transportation.2  But  it  follows 
that  as  the  matter  is  to  be  left  without  legislative  inter- 
ference a  carrier  may  make  proper  regulations  separating 
white  passengers  from  black,  which  may  apply  to  inter- 
state commerce.3  A  State  statute  directed  against  all 
discrimination  in  freight  rates  has  been  held  unconstitu- 
tional, so  far  as  its  application  to  interstate  shipments 
is  concerned.4  And  of  course  a  State  statute  cannot 
penalize  the  failure  to  deliver  an  interstate  message 
promptly  in  another  State.5  There  have  been  doubts  as 
to  the  extent  to  which  a  State  can  regulate  the  stopping 
of  interstate  trains.  It  was  at  first  said  that  the  State 
could  order  this.6  But  it  is  now  well  established  that  this 
cannot  be  done,  if  the  company  provides  an  adequate 


C.  &  S.   F.  Ry.   Co.   v.  5  Western    Union    Tel.    Co.    v. 

Texas,  204  U.  S.  403,  51  L.  ed.  540,  Pendleton,  122  U.  S.  347,  30  L.  ed. 

27  Sup.  Ct.  360  (1907).  1187  (1886). 

2  Hail  v.  Decuir,  95  U.  S.  485,  24  •  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
L.  ed.  547  (1878).  Ohio,  173  U.  S.  285,  43  L.  ed.  702, 

3  Chiles  v.  Chesapeake  &  O.  R.  R.  19  Sup.  Ct.  465  (1899).    This  case 
Co.,  218  U.  S.  71,  30  Sup.  Ct.  667  was  virtually  overruled  by  Cleve- 
(1910).  land,  C.,  C.  &  St.  L.  R.  R.  Co.  v. 

4  Wabash,  St.  L.  &  P.  Ry.  Co.  v.  Illinois,  177  U.  S.  514,  44  L.  ed.  868, 
Illinois,  118  U.  S.  557,  30  L.  ed.  244  20  Sup.  Ct.  722  (1900). 

(1886). 

[  1247  ] 


§  1418  ]         PUBLIC  SERVICE  CORPORATIONS 

local  service.1  It  may  be  that  a  State  can  provide  redress 
for  failure  to  respond  to  a  request  for  service  even  when 
the  service  refused  is  interstate.2  But  it  is  a  question 
whether  this  is  not  going  too  far.3 

§  1418.  Scope  for  State  police  power. 

It  will  have  been  noticed  that  the  problem  is  how  far 
the  conduct  of  interstate  commerce  should  be  left  sub- 
ject to  the  same  law  throughout  the  Union  without  dis- 
turbance by  local  law,  and  how  far  the  police  power  of 
the  State  may  be  exercised  by  general  legislation  applying 
to  the  conduct  of  interstate  commerce  as  well  as  to  all 
things  done  within  its  borders.  If  the  regulation  is  re- 
garded as  of  vital  importance  to  the  State,  the  Federal 
courts  may  permit  it  to  apply  to  interstate  business,  at 
least  in  the  absence  of  congressional  action.  Thus  a 
State  may  prohibit  a  railway  from  receiving  even  for 
interstate  shipment  hides  not  duly  inspected  to  prevent 
fraudulent  shipment  of  branded  skins,  because  of  the 
peculiar  necessity  for  such  policy  in  those  regions.4  And 
a  State  may  by  general  law  prohibit  running  of  freight 
trains  interstate  as  well  as  intrastate  on  Sunday,  this  stat- 
ute governing  the  conduct  of  all  within  the  jurisdiction.5 
To  safeguard  its  citizens  a  State  may  require  that  all 
locomotive  engineers  operating  trains  within  its  borders 
shall  be  examined  and  licensed.6  And  a  State  may  es- 

1  See    the    latest    cases    on    this  Mayes,  201  U.  S.  321,  50  L.  ed.  772, 
point:  Atlantic  C.  L.  R.  R.  Co.  v.  26  Sup.  Ct.  491  (1906). 
Wharton  et  al.,  207  U.  S.  328,  52  4  New  Mexico  ex  rel.  v.  Denver  & 
L.  ed.  230,  28  Sup.  Ct.  121  (1907);  R.  G.  R.  R.  Co.,  203  U.  S.  38,  51  L. 
Herndon  v.  Chicago,  R.  I.  &  P.  R.  ed.  78,  27  Sup.  Ct.  1  (1906). 

R.  Co.,  218  U.  S.  135,  30  Sup.  Ct.  6  Hennington  v.  Georgia,  163  U. 
633  (1910).  S.  299,  41  L.  ed.  166,  16  Sup.  Ct. 

2  Western    Union    Tel.    Co.    v.      1086(1896). 

James,  162  U.  S.  650,  40  L.  ed.  1105,  •  Smith  v.  Alabama,  124  I"  S. 
16  Sup.  Ct.  Rep.  934  (1895).  465,  31  L.  ed.  508  (1888). 

3  Houston  &  T.  C.  R.  R.  Co.  v. 
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tablish  quarantine  against  the  introduction  of  diseases 
through  interstate  commerce.1  But  it  may  not  unrea- 
sonably forbid  the  importation  of  all  cattle  whether  dis- 
eased or  not.2  It  is,  however,  established  beyond  ques- 
tion by  many  decisions  that  a  State  may  not  forbid,  or 
even  hamper  the  bringing  in,  of  intoxicating  liquors,  the 
sale  of  which  is  forbidden  within  its  borders  in  the  belief 
that  their  consumption  constitutes  a  danger  to  society.3 
The  difference  between  diseased  cattle  and  intoxicating 
liquor,  one  perceives,  is,  at  best,  a  difference  in  degree. 
Perhaps  the  State  may  go  further  than  this  exercise  of  the 
police  power  strictly  in  regulating  service,  but  it  cannot 
go  far  without  being  told  that  it  is  hampering  interstate 
commerce.  Thus  a  State  may  regulate  the  heating  of 
cars,  those  upon  interstate  trains  as  well  as  others.4  But 
it  may  not  require  that  cars  shall  be  furnished  for  inter- 
state shipments.5  And  so  a  State  may  require  an  in- 
terstate carrier  to  settle  claims  promptly.6  But  a  State 
may  not  increase  the  liabilities  of  an  initial  carrier  engaged 
in  interstate  commerce.7 

§  1419.  Effect  of  action  by  Congress. 

Whatever  doubts  there  may  be  as  to  the  extent  to 


1  Kimmish  v.  Ball,  129  U.  S.  217, 
32  L.  ed.  695  (1889). 

2  Railroad  Co.  v.  Husen,  95  U.  S. 
465,  24  L.  ed.  527  (1877). 

3  Bowman  v.  Chicago  &  N.  W. 
Ry.  Co.,  125  U.  S.  465,  31  L.  ed.  700 
(1881);  Vance  v.  W.  A.  Vandercook 
Co.,  170  U.  S.  438,  42  L.  ed.  1100,  18 
Sup.  Ct.  674  (1898);  Adams  Exp. 
Co.  v.  Kentucky,  206  U.  S.  129,  51 
L.  ed.  987,  27  Sup.  Ct.  606  (1907); 
Adams  Express  Co.  v.  Kentucky, 
214  U.  S.  218,  53  L.  ed.  972,  29 
Sup.  Ct.  633  (1910). 

79 


« New  York,  N.  H.  &  H.  R.  R. 
Co.  v.  New  York,  165  U.  S.  628, 
41  L.  ed.  853,  17  Sup.  Ct.  418 
(1897). 

5  Houston  &  T.  C.  Ry.  Co.  v. 
Mayes,  201  U.  S.  321,  50  L.  ed.  772, 
26  Sup.  Ct.  491  (1906). 

6  Atlantic    C.    L.    Ry.    Co.    v. 
Mazursky,  216  U.  S.  122,  30  Sup. 
Ct.  378  (1910). 

7  Central    of    Ga.    Ry.    Co.    v. 
Murphey,  196  U.  S.  194,  49  L.  ed. 
444,  25  Sup.  Ct.  218  (1905). 
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which  State  regulation  of  interstate  commerce  may  go 
in  the  absence  of  Federal  regulation,  there  is  no  doubt  as 
to  the  fate  of  State  regulation  of  the  conduct  of  interstate 
commerce  which  comes  in  conflict  with  Federal  regula- 
tion. Thus  State  legislation  forbidding  the  charging  of 
more  for  a  short  haul  than  for  a  long  haul  can  have  no 
application  to  interstate  rates  in  view  of  the  express  pro- 
visions of  the  interstate  commerce  act  as  to  this  matter.1 
So  a  State  statute  providing  for  redress  for  those  charged 
more  than  the  scheduled  rates  is  certainly  without  force 
as  to  charges  for  interstate  shipments  in  view  of  the 
similar  provision  of  the  Interstate  Commerce  Act.2  But 
Congress  cannot  go  so  far  in  regulation  of  the  conduct  of 
interstate  commerce  as  to  invade  the  general  police  juris- 
diction of  the  States  as  to  action  within  its  borders.  Thus 
Congress  cannot  subject  carriers  hauling  intrastate  ship- 
ments to  peculiar  liabilities  to  their  employe's,  so  inter- 
mingled are  the  duties  of  these  employes  with  both  kinds 
of  commerce.3  And  Congress  cannot  empower  a  Secre- 
tary to  fix  a  quarantine  line  beyond  which  cattle  shall 
not  be  moved  by  rail,  so  as  to  affect  intrastate  shipments.4 

§  1420.  Power  of  Congress  to  regulate. 

The  regulation  of  interstate  and  foreign  commerce  is 
one  of  the  principal  powers  confided  by  the  Constitution 
to  the  Congress  of  the  nation.  That  this  power  carries 
with  it  the  right  to  exercise  it  in  all  appropriate  ways 
would  seem  to  be  unquestionable.5  In  one  of  the  first 

1  Louisville    &    N.    Ry.    Co.    v.      207  U.  S.  463,  52  L.  ed.  297,  28  Sup. 
Eubank,  184  U.  S.  27,  46  L.  ed.  416,      Ct.  141  (1908). 

22  Sup.  Ct.  277  (1902).  4  Illinois  Central  R.   R.   Co.   v. 

2  Gulf,   C.   &  S.  F.  Ry.  Co.  v.      McKendree,  203  U.  S.  514,  51  L.  ed. 
Hefley,  158  U.  S.  98,  39  L.  ed.  910,      298,  27  Sup.  Ct.  153  (1906). 

15  Sup.  Ct.  802  (1895).  5  Chesapeake  &  P.  Telephone  Co. 

3  The  Employers'  Liability  Cases,      v.  Manning,  186  U.  S.  238,  46  L.  ed. 

1144,  22  Sup.  Ct.  881  (1902). 
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cases  l  under  the  Interstate  Commerce  Act  Mr.  Justice 
Brewer  said  of  the  legislative  power  of  Congress  to  regu- 
late rates:  "There  were  three  obvious  and  dissimilar 
courses  open  for  consideration.  Congress  might  itself 
prescribe  the  rates;  or  it  might  commit  to  some  subor- 
dinate tribunal  this  duty;  or  it  might  leave  with  the 
companies  the  right  to  fix  rates  subject  to  regulations 
and  conditions."  There  would  therefore  seem  to  be  no 
doubt  that  Congress  possesses  the  inherent  right  which 
every  legislature  having  power  has,  either  to  fix  rates  itself 
or  give  to  its  commission  power  in  the  premises.  Thus 
far  it  has  wisely  refused  to  fix  rates  itself;  and  it  has  with 
equal  wisdom  withheld  from  the  commission  the  power 
to  make  schedules  of  rates.  By  its  persistent  policy  it  has 
given  the  commission  only  power  to  give  relief  from  un- 
reasonable rates  in  particular  cases  where  redress  is  asked. 
The  first  grant  of  power  in  this  regard  was  held  by  the 
courts  to  go  no  further  than  to  authorize  the  commission 
to  declare  the  rate  complained  of  improper.2  But  in  the 
latest  legislation  the  commission  is  given  power  in  giving 
relief  to  designate  what  the  proper  rate  shall  be  hence- 
forth.3 

Topic  D.  Impairing  Obligation  of  Contract 

§  1421.  Contract  character  of  charter  privileges. 

A  State  may  be  disabled  from  fixing  the  rates  of  a  rail- 
road company  by  reason  of  some  provision  in  its  charter 
which  constitutes  a  contract  with  the  State.4  Such  a 


1  Interstate    Comm.    Comm.    v. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co., 
167  U.  S.  479,  42  L.  ed.  243,  17  Sup. 
Ct.  896  (1897). 

2  Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  v.  Interstate  Comm.  Comm., 
162  U.  S.  184,  40  L.  ed.  935,  16  Sup. 
Ct.  700  (1896). 


3  See  Railroad  Commission  Cases, 
116  U.  S.  307,  29  L.  ed.  636  (1886). 

«  Stone  v.  New  Orleans  &  N.  E. 
R.  R.  Co.,  116  U.  S.  352.  See  also 
Stone  v.  Yazoo  &  Miss.  R.  R.  Co., 
62  Miss.  607,  52  Am.  Rep.  193 
(1883). 

See,  however,  Georgia  Ry.  &  Bk. 
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contract  is  made  by  a  provision  in  a  charter  allowing  a 
certain  maximum  charge  to  be  made  by  the  railroad.  The 
charter  having  been  accepted,  the  legislature  cannot  sub- 
sequently reduce  the  maximum  rate.1  So  where  the 
charter  provided  that  rates  should  not  be  so  reduced  that 
the  company  should  earn  less  than  twelve  per  cent,  this 
constituted  a  contract.2  Later  action  impairs  the  obliga- 
tion of  earlier  contracts.3  But  the  contract  must  in  reality 
be  impaired  by  the  later  action.4  And,  perhaps  it  is 
needless  to  add,  the  action  complained  of  must  be  subse- 
quent to  the  contract  pretended.5 

§  1422.  Express  contractual  provision  necessary. 

A  charter  provision  will  not  be  construed  as  limiting 
the  power  of  the  legislature  over  rates  unless  there  is  an  ex- 
press provision  to  that  effect.  The  presumption  is  against 
such  limitations.6  This  was  said  in  one  case  7  where  the 
charter  provided  that  the  charge  for  transportation  should 
not  exceed  a  certain  amount.  The  court  held  that  this 
provision  did  not  constitute  a  contract  limiting  the  power 
of  the  legislature  to  reduce  rates.  Mr.  Justice  Field  said : 
"If  the  charter  in  this  way  provides  that  the  charges 

Co.  v.  Smith,  128  U.  S.  174,  32  L.  v.  Chicago,  194  U.  S.  1,  48  L.  ed.  85, 

cd.  377,  9  Sup.  Ct.  47  (1888),  and  24  Sup.  Ct.  520  (1904). 

see,  contra,  Laurel  Fork  R.  R.  Co.  v.  5  Oshkosh    Waterworks    Co.     v. 

West  Va.  Transportation  Co.,   25  Oshkosh,  187  U.  S.  437,  47  L.  ed. 

W.  Va.  324  (1884).  249,  23  Sup.  Ct.  234  (1903). 

1  Detroit  v.  Detroit  Citizens'  St.  « Chicago,  M.  &  St.  P.  Ry.  Co.  v. 
Ry.  Co.,  184  U.  S.  368,  46  L.  ed.  Minnesota,  134  U.  S.  418,  33  L.  ed. 
592,  22  Sup.  Ct.  410  (1902) ;  Pingree  970,  10  Sup.  Ct.  462  (1889). 

v.  Michigan  Cent.  R.  R.  Co.,  118  See  also  Owensboro  v.  Owensbom 

Mich.  314,  76  N.  W.  635  (1898).  Waterworks  Co.,  191  U.  S.  358,  48 

2  Ball  v.  Rutland  R.  R.  Co.,  93  L.  ed.  217,  24  Sup.  Ct.  82  (1903). 
Fed.  513  (1899).  '  Georgia  Ry.  &  B.  Co.  v.  Smith, 

3  Minneapolis  v.  Minneapolis  St.  128  U.  S.  174,  32  L.  ed.  377,  9  Sup. 
Ry.  Co.,  215  U.  S.  417,  30  Sup.  Ct.  Ct.  47  (1888). 

118  (1910).  See  also  Helena  Waterworks  Co. 

4  People's  Gaslight  &  Coke  Co.      v.  Helena,  195  U.  S.  383,  49  L.  ed. 

245,  25  Sup.  Ct.  40  (1904). 
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which  the  company  may  make  for  its  service  in  the  trans- 
portation of  persons  and  property  shall  be  subject  only 
to  its  own  control  up  to  the  limit  designated,  exemption 
from  legislative  interference  within  that  limit  will  be 
maintained.  But  to  effect  this  result,  the  exemption  must 
appear  by  such  clear  and  unmistakable  language  that  it 
cannot  be  reasonably  construed  consistently  with  the 
reservation  of  the  power  by  the  State.  There  is  so  such 
language  in  the  present  case." 

§  1423.  Conferring  powers  does  not  create  contract. 

The  ordinary  clauses  in  railroad  charters  do  not  con- 
stitute a  contract  by  the  State  not  to  regulate  rates.  Thus 
no  such  contract  is  created  either  by  the  grant  of  power 
to  carry  persons  and  property,  or  by  the  power  to  make 
by-laws,  rules  and  regulations,  or  by  the  power  to  fix, 
regulate  and  receive  the  tolls  and  charges.  This  is  merely 
conferring  on  the  corporation  the  powers  that  an  individ- 
ual carrier  would  have,  and  it  leaves  the  corporation,  like 
the  individual  carrier,  subject  to  the  regulation  of  the 
State.1  In  Stanislaus  County  v.  San  Joaquin  and  King's 
River  Canal  and  Irrigation  Company,2  the  charter  gave 
the  company  power  to  fix  rates,  subject  to  regulation  by  a 
board  of  supervisors,  who,  however,  were  not  to  reduce 
the  rates  below  a  certain  maximum.  It  was  held  that  this 
did  not  prevent  the  legislature  itself  from  affecting  the 
rates.  "  There  is  no  promise  made  in  the  act  that  the 
legislature  would  not  itself  subsequently  alter  that  au- 
thority." 

§  1424.  Contracts  made  by  municipal  ordinance. 

A  contract  limiting  the  power  over  rates  may  be  made 
between  a  city  and  a  public  service  company.  Before 

1  Railroad     Commission     Cases,         2 192  U.  S.  201,  48  L.  ed.  406,  24 
116  U.  S.  307,  29  L.  ed.  636,  6  Sup.      Sup.  Ct.  241  (1903). 
Ct.  334  (1886). 
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holding  that  such  a  contract  exists,  a  court  must  first  de- 
termine whether  the  city  has  power  to  make  such  a  con- 
tract.1 Such  power  may  be  conferred  on  a  city.2  And 
thus  a  city  ordinance,  accepted  by  a  public  service  com- 
pany, which  defines  the  duties  of  the  company  and  names 
a  maximum  rate  of  compensation,  constitutes  a  contract, 
and  the  rate  named  in  such  an  ordinance  cannot  thereafter 
be  diminished.3  There  is,  however,  a  constant  tendency 
to  find  that  the  ordinance  did  not  constitute  a  contract 
and  that  the  power  over  rates  continues.4 

§  1425.  Loss  of  the  privilege. 

The  contractual  exemption  from  regulation  may,  it 
would  seem,  be  lost  by  a  company  by  long-continued  non- 
user  as  evidence  of  rescission  of  the  contract,  or  by  waiver. 
In  San  Joaquin  Canal  and  Irrigation  Company  v.  Stanis- 
laus County,5  it  appeared  that  by  a  provision  in  its  charter 


1  Walla  Walla   v.    Walla    Walla 
Water  Co.,  172  U.  S.  1,  43  L.  ed. 
341,  19  Sup.  Ct.  77  (1898);  Los  An- 
geles v.  Los  Angeles  City  Water  Co., 
177  U.   S.   558,  44  L.  ed.  886,  20 
Sup.    Ct.    736     (1900);     Freeport 
Water  Co.  v.  Freeport,  180  U.  S. 
587,  45  L.  ed.  679,  21  Sup.  Ct.  493 
(1901);  Rogers  Park  Water  Co.  v. 
Fergus,   180  U.  S.  624,  45  L.  ed. 
702,  21  Sup.  Ct.  493  (1901). 

2  Los  Angeles  v.  Ix>s  Angeles  City 
Water  Co.,  177  U.  S.  558,  44  L.  ed. 
886,  20  Sup.  Ct.  736  (1900);  City  of 
Cleveland  v.   Cleveland  City  Ry. 
Co.,  194  U.  S.  517,  48  L.  ed.  1102, 
24  Sup.  Ct.  756  (1904);  In  re  Pryor, 
55  Kan.  724,  41  Pac.  958  (1895); 
Louisville  Natural  Gas  Co.  v.  State, 
135  Ind.  49,  34  N.  E.  702  (1894). 

3  Detroit  v.  Detroit  Citizens'  St. 
Ry.  Co.,  184  U.  S.  368,  46  L.  ed. 
592,  22  Sup.  Ct.  410  (1902);  Cleve- 
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land  v.  Cleveland  City  Ry.  Co.,  194 
U.  S.  517,  48  L.  ed.  1102,  24  Sup. 
Ct.  756,  1904,  aff'g  94  Fed.  385; 
Crosby  v.  City  Council,  108  Ala. 
498,  18  So.  723  (1895);  State  v. 
Laclede  Gaslight  Co.,  102  Mo. 
472,  14  S.  W.  974  (1890);  Columbus 
v.  Columbus  St.  Ry.  Co.,  45  Ohio 
St.  98,  12  N.  E.  651  (1886). 

4  Vicksburg  Waterworks  Co.  v. 
Vicksburg,  185  U.  S.  65,  46  L.  ed. 
808,  22  Sup.  Ct.  585  (1902);  Free- 
port  Water  Co.  v.  Freeport,  180 
U.  S.  587,  45  L.  ed.  679,  21  Sup.  Ct. 
493  (1901);  Rogers  Park  Water  Co. 
v.  Fergus,  180  U.  S.  624,  45  L.  ed. 
702,  21  Sup.  Ct.  490  (1901). 

6 113  Fed.  930  (1902).  On  appeal 
the  Supreme  Court  held  that  there 
was  no  contract.  Stanislaus  County 
v.  San  Joaquin  &  K.  R.  C.  &  I.  Co., 
192  U.  S.  201,  48  L.  ed.  406,  24  Sup. 
Ct.  241  (1903). 
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the  company's  revenues  should  not  be  reduced  so  as  to 
yield  a  profit  of  less  than  \1A  per  cent  a  month.  This 
provision  was  made  in  1862,  and  from  that  time  until  1896 
the  company,  fixing  its  own  rates,  never  realized  so  much 
profit.  In  1885  a  statute  was  passed  which  provided  that 
the  rates  of  such  companies  should  not  be  less  than  six 
nor  more  than  eighteen  per  cent  a  year.  In  1896  the 
proper  board  made  rates  which  yielded  revenue  less  than 
eighteen  per  cent  a  year.  The  court  held  the  act  legal, 
on  the  ground  that  the  company  having  never  for  so  long 
a  period  reduced  its  nominal  right  to  possession  had 
waived  it.1 

§  1426.  Assignment  of  the  privilege. 

The  privilege  of  exemption  is  ordinarily  personal  with 
the  grantee,  and  cannot  be  assigned  in  case  of  sale,  lease 
or  consolidation  to  another  company  which  succeeds  to 
its  property  and  franchises.2  So  a  statute  dividing  a 
turnpike  company  into  two  distinct  corporations,  con- 
trolling different  portions  of  the  road,  and  providing  that 
each  shall  retain  "all  the  powers,  rights,  and  capacities" 
granted  by  the  charter  of  the  original  company,  does  not 
pass  to  the  new  companies  a  right  of  exemption  from 
legislative  control  of  tolls  which  was  reserved  to  the 
original  company  by  its  charter.3  And  so  an  exemption 
from  State  regulation  of  the  price  of  gas,  contained  in  the 
charter  of  a  gas  company,  does  not  extend  to  the  plants  of, 

1  But  where  the  waiver  is  by  a  2  St.  Louis  &  S.  F.  Ry.  Co.  v. 

municipal    corporation,    since    the  Gill,  156  U.  S.  649,  39  L.  ed.  567,  15 

State  is  not  a  party  to  the  contract,  Sup.  Ct.  484  (1895).    But  see  Ball 

there  seems  to  be  no  basis,  in  spite  v.  Rutland  R.  R.  Co.,  93  Fed.  513 

of  intimations  to  the  contrary  for  (1899). 

regarding    the    State's    power    to  3  Covington  &  L.  T.  Ry.  Co.  v. 

regulate  as  also  waived  in  Minne-  Sandford,  164  U.  S.  578,  41  L.  ed. 

apolis  v.  Minneapolis  St.  Ry.  Co.,  560,  17  Sup.  Ct.  198  (1896). 
215   U.  S.  417,  30  Sup.   Ct.   118 
(1910). 
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and  territory  occupied  by,  certain  other  gas  companies, 
not  possessing  such  immunity  in  their  own  right,  when 
absorbed  by  the  former  company  under  the  general  power 
of  consolidation  and  merger  conferred  upon  gas  companies 
by  an  act  which  provided  that  the  consolidated  corpora- 
tion should  be  subject  to  the  legal  obligations  of  the  com- 
panies absorbed. 1  In  Chicago  Union  Traction  Company  v. 
Chicago,2  the  question  of  violation  of  a  contractual  right 
of  the  company  was  involved.  The  company  was  lessee 
of  two  other  street  railways;  both  the  latter  had  a  right  to 
charge  a  five-cent  fare  for  each  passenger  carried,  and 
this  right  in  each  case  was  alleged  to  have  been  assigned 
to  the  traction  company.  The  court  expressed  the  opin- 
ion that  the  grant  of  such  a  privilege  was  personal  to  the 
grantee,  and  could  be  assigned. 

Topic  E.  Confiscation  of  Property 

§  1427.  The  doctrine  of  the  "  Granger  Cases." 

The  question  of  rate  regulation  was  first  raised  in  the 
United  States  Supreme  Court  in  the  ''Granger  Cases,"  so 
called.3  These  were  appeals  from  the  State  courts  of 
Illinois,  Wisconsin,  and  Minnesota,  and  from  the  Federal 
court  in  Iowa.  In  each  of  these  States  the  legislature  had 

1  People's  Gaslight  &  Coke  Co.  v.  bility   of   the    exemption   was   not 

Chicago,  194  U.  S.  1,  48  L.  ed.  851,  raised. 
24  Sup.  Ct.  520  (1904).  3  Munn  v.  Illinois,  94  U.  S.  113, 

*199  111.  484,  65  N.  E.  451,  59  24  L.  ed.  77  (1876);  Chicago,  B.  & 

L.  R.  A.  631  (1902).  Q.  R.  R.  Co.  v.  Iowa,  94  U.  S.  155, 

The  court  followed  the  decision  24  L.  ed.  94  (1876);  Peik  v.  Chicago 

in  St.  Louis  &  S.  F.  Ry.  Co.  v.  Gill,  &  N.  W.  Ry.  Co.,  94  U.  S.  164,  24 

156  U.  S.  649,  39  L.  ed.  567,  15  Sup.  L.  ed.  97  (1876);  Chicago,  M.  &  St. 

Ct.  484   (1895),  and  distinguished  P.  R.  R.  Co.  v.  Ackley,  94  U.  S. 

the  later  case  of  Detroit  v.  Detroit  179,  24  L.  ed.  99  (1876);  Winona  & 

Citizens'  St.  Ry.  Co.,  184  U.  S.  368,  St.  P.  R.  R.  Co.  v.  Blake,  94  U.  S. 

46  L.   ed.   592,   22   Sup.   Ct.   410  180,  24  L.  ed.  99  (1876);  Stone  v. 

(1902),  on  the  ground  that  in  that  Wisconsin,  94  U.  S.  181,  24  L.  ed. 

case  the  question  of  the  assigna-  102  (1876). 
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regulated  the  rates  of  public  service  companies;  in  the  first 
case  a  grain  elevator,  in  the  other  cases  a  railroad.  This 
legislation  was  attacked  as  unconstitutional,  because  a 
taking  of  the  property  without  due  process  of  law.  The 
court,  however,  upheld  the  acts,  on  the  ground  that  the 
property  was  affected  with  a  public  interest,  and  the  rate 
for  the  use  of  it  was  therefore  a  subject  of  legislation.  •  Mr. 
Chief  Justice  Waite  went  very  far  in  supporting  the  power 
of  the  legislature.  "We  know,"  he  said  in  Munn  v. 
Illinois,  "that  this  is  a  power  which  may  be  abused;  but 
that  is  no  argument  against  its  existence.  For  protection 
against  abuses  by  legislatures  the  people  must  resort  to 
the  polls,  not  to  the  courts."  Again  in  Peik  v.  Chicago  & 
Northwestern  Railway  he  said:  "Where  property  has 
been  clothed  with  a  public  interest,  the  legislature  may 
fix  a  limit  to  that  which  shall  in  law  be  reasonable  for  its 
use.  This  limit  binds  the  courts  as  well  as  the  people. 
If  it  has  been  improperly  fixed,  the  legislature,  not  the 
courts,  must  be  appealed  to  for  the  change." 

§  1428.  Early  modification  of  the  doctrine* 

There  is  no  doubt  of  the  meaning  of  the  court  in  these 
cases.  The  action  of  the  legislature  was  deemed  binding 
at  least  as  between  private  parties,  without  regard  to 
the  reasonableness  of  the  rates.  This  extreme  view  was, 
however,  soon  abandoned.  In  Ruggles  v.  Illinois,1  Mr. 
Justice  Field  in  a  concurring  opinion,  expressed  the  view 
that  no  unreasonable  rate  would  be  legal.  And  in  Spring 
Valley  Waterworks  v.  Schottler,2  Mr.  Chief  Justice  Waite 
spoke  in  a  most  conservative  fashion,  saying:  "What  may 
be  done  if  the  municipal  authorities  do  not  exercise  an 
honest  judgment,  or  if  they  fix  upon  a  price  which  is  mani- 
festly unreasonable,  need  not  now  be  considered."  In 

1 108  U.  S.  526,  27  L.  ed.  812,  2  2 110  U.  S.  347,  28  L.  ed.  173,  4 
Sup.  Ct.  832  (1883).  Sup.  Ct.  48  (1884). 
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the  Railroad  Commission  Cases  1  Mr.  Chief  Justice  Waite, 
however,  went  further  and  said,  in  language  which  has 
formed  the  basis  of  the  rule  as  it  was  finally  established: 
"It  is  not  inferred  that  this  power  of  limitation  or  regula- 
tion is  itself  without  limit.  This  power  to  regulate  is  not 
a  power  to  destroy,  and  limitation  is  not  the  equivalent 
of  confiscation."  The  rule  was  not  yet  finally  settled, 
however.  In  Dow  v.  Beidelman  2  the  court  declined  to 
enter  upon  the  general  question  presented,  Mr.  Justice 
Gray  saying  that  "the  court  has  no  means,  if  it  would 
under  any  circumstances  have  the  power,  of  determining 
that  the  rate  of  three  cents  a  mile  fixed  by  the  legislature 
is  unreasonable." 

§  1429.  Fair  return  finally  protected. 

In  Chicago,  Milwaukee  &  St.  Paul  Railway  v.  Minne- 
sota 3  the  court  held  for  the  first  time  that  after  a  rate 
is  fixed  by  legislature  or  commission  it  is  necessarily  within 
the  power  of  the  courts  to  declare  the  rate  illegal  if  it  is 
unreasonable.  "The  question  of  the  reasonableness  of 
a  rate  of  charge  for  transportation  by  a  railroad  company, 
involving,  as  it  does,  the  element  of  reasonableness,  both 
as  regards  the  company  and  as  regards  the  public,  is  emi- 
nently a  question  for  judicial  investigation,  requiring  the 
process  of  law  for  its  determination.  If  the  company 
is  deprived  of  the  power  of  charging  reasonable  rates  for 
the  use  of  its  property,  and  such  deprivation  takes  place 
in  the  absence  of  an  investigation  by  judicial  machinery, 
it  is  deprived  of  the  lawful  use  of  its  property,  and  thus, 
in  substance  and  effect,  of  the  property  itself,  without 
due  process  of  law,  and  in  violation  of  the  Constitution 
of  the  United  States;  and,  in  so  far  as  it  is  thus  deprived, 

1 116  U.  S.  307,  331,  29  L.  ed.  636,  3 134  U.  S.  418,  33  L.  ed.  970,  10 
6  Sup.  Ct.  334  (1886).  Sup.  Ct.  462  (1889). 

2 125  U.  S.  680,  31  L.  ed.  841,  8 
Sup.  Ct.  1028  (1888). 
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while  other  persons  are  permitted  to  receive  reasonable 
profits  upon  their  invested  capital,  the  company  is  de- 
prived of  the  equal  protection  of  the  laws."  In  Reagan 
v.  Farmers'  Loan  &  Trust  Company  l  the  court  reiterated 
this  doctrine  so  strongly  that  it  can  no  longer  be  regarded 
as  open  to  question.  Mr.  Justice  Brewer  said:  " There 
is  nothing  new  or  strange  in  this.  It  has  always  been  a 
part  of  the  judicial  function  to  determine  whether  the 
act  of  one  party  (whether  that  party  be  a  single  individual, 
an  organized  body,  or  the  public  as  a  whole)  operates 
to  divest  the  other  party  of  any  rights  of  person  or  prop- 
erty." 

§  1430.  When  rates  are  confiscatory. 

Ever  since  the  leading  case  of  Smyth  v.  Ames  2  it  has 
been  generally  recognized  that  when  a  rate  is  fixed  so  low 
as  to  impair  the  earning  power  of  the  corporation  and 
render  it  impossible  to  obtain  a  fair  return  upon  its  in- 
vestment, the  rate  operates  a  confiscation  of  the  property 
invested  in  the  business,  and  is  unconstitutional  as  de- 
priving the  company  of  its  property  without  due  process 
of  law.  As  the  rule  is  generally  expressed,  an  unreason- 
ably low  rate  is  an  illegal  rate,  whether  it  is  fixed  by  the 
legislature  itself,3  or  by  a  municipal  corporation  or  board, 

1 154  U.  S.  362,  38  L.  ed.  1014,  14  183  U.  S.  79,  46  L.  ed.  92,  22  Sup. 

Sup.  Ct.  1047  (1894).  Ct.  30  (1901);  Cleveland  Gaslight 

2 169  U.  S.  466,  42  L.  ed.  819,  18  Co.  v.  Cleveland,  71  Fed.  610 

Sup.  Ct.  418  (1898).  (1891);  New  Memphis  Gaslight  Co. 

3  In  the  following  cases,  among  v.  Memphis,  72  Fed.  952  (1896); 

others,  the  new  rates  imposed  by  Southern  Pac.  Ry.  Co.  v.  Railroad 

governmental  authority  were  held  Commission,  78  Fed.  236  (1896); 

confiscatory  by  the  above  prin-  Northern  Pac.  Ry.  Co.  v.  Keyes, 

ciples  on  the  showing  made  by  the  91  Fed.  47  (1898) ;  Milwaukee  Elec- 

evidence  adduced.  trie  Ry.  Co.  v.  Milwaukee,  87  Fed. 

United  States.— St.  Louis  &  San  577  (1898);  Spring  Valley  Water- 
Francisco  Ry.  Co.  v.  Gill,  156  U.  S.  works  v.  San  Francisco,  124  Fed. 
649,  39  L.  ed.  567,  15  Sup.  Ct.  484;  574  (1903);  Palatka  Waterworks  v. 
Cotting  v.  Kansas  City  S.  Y.  Co.,  Palatka,  127  Fed.  161  (1903);  Ozark 
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or  by  a  commission.  On  the  other  hand  ever  since  the 
leading  case  of  San  Joaquin  Irrigation  Co.  v.  Stanislaus 
County  l  it  has  been  recognized  that  when  a  fair  return 
is  left  the  fact  that  the  previous  profits  have  been  much 
reduced  is  immaterial.2  It  certainly  is  not  confiscation 


Bell  Telephone  Co.  v.  Springfield, 
140  Fed.  666  (1905);  Southern  R. 
R.  Co.  v.  M'Neill,  155  Fed.  759 
(1907);  Seaboard  Air  Line  Ry.  Co. 
v.  Railroad  Comm.,  155  Fed.  792 
(1907). 

California. — Spring  Valley  Wa- 
terworks v.  San  Francisco,  82  Cal. 
286,  22  Pac.  910  (1890). 

Illinois. — Chicago  v.  Rogers  Pk. 
Co.,  214  111.  212,  73  N.  E.  375 
(1905). 

Maryland. — Maryland  Tel.  Co. 
v.  Simons  Sons  Co.,  103  Md.  137, 
63  Atl.  314  (1906). 

Michigan. — Alpena  Electric  Co. 
v.  Alpena,  130  Mich.  413,  90  N.  W. 
36  (1902). 

Nebraska. — Wabaska  Electric  Co. 
v.  City  of  Wymore,  60  Neb.  199, 
82  N.  W.  626  (1900). 

New  York. — Brooklyn  Union  Gas 
Co.  v.  City  of  New  York,  115  App. 
Div.  69, 100  N.  Y.  Supp.  571  (1906). 

Pennsylvania.— Pennsylvania  R. 
R.  Co.  v.  Philadelphia  County,  220 
Pa.  St.  100,  68  Atl.  676,  15  L.  R.  A. 
(N.  S.)  108  (1908). 

Texas.— Texas  &  N.  O.  R.  R.  Co. 
v.  Sabine  Tram.  Co.  (Tex.  Civ. 
App.),  121  S.  W.  256  (1909). 

Vermont. — State  v.  Central  Vt. 
Ry.  Co.,  81  Vt.  463,  71  Atl.  194,  130 
Am.  St.  Rep.  1065  (1908). 

1  192  U.  S.  201,  48  L.  ed.  406,  24 
Sup.  Ct.  241  (1903). 

2  In  the   following  cases,   among 
others,  the  new  rates  imposed  by 
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governmental  authority  were  held 
not  to  be  confiscatory  by  the  above 
principles  on  the  showing  made  by 
the  evidence  adduced: 

United  Slates. — San  Diego  Land 
&  Town  Co.  v.  National  City,  174 
U.  S.  739,  43  L.  ed.  1154,  19  Sup. 
Ct.  804  (1899);  Minneapolis  &  St. 
Louis  R.  R.  Co.  v.  Minnesota,  186 
U.  S.  257,  46  L.  ed.  1151,  22  Sup. 
Ct.  900  (1902);  San  Diego  Land  & 
Town  Co.  v.  Jasper,  189  U.  S.  439, 
47  L.  ed.  892,  23  Sup.  Ct.  571 
(1903);  Prentice  v.  Atlantic  C.  L. 
Ry.  Co.,  211  U.  S.  210,  53  L.  ed. 
150,  29  Sup.  Ct.  67  (1908);  Will- 
cox  v.  Consolidated  Gas  Co.,  212  U. 
S.  19,  53  L.  ed.  382,  29  Sup.  Ct. 
192  (1909);  Old  Colony  Trust  Co. 
v.  City  of  Atlanta,  83  Fed.  39 
(1897);  Ball  v.  Rutland  R.  Co.,  93 
Fed.  513  (1899);  Kimball  v.  City 
of  Cedar  Rapids,  99  Fed.  130 
(1900);  Perkins  v.  Northern  Pac. 
Ry.  Co.,  155  Fed.  445  (1907);  Home 
Tel.  &  Tel.  Co.  v.  Los  Angeles,  155 
Fed.  554  (1907),  Central  of  Ga.  Ry. 
Co.  v.  M'Lendon,  157  Fed.  961 
(1907). 

Florida. — State  v.  Seaboard  Air 
Line  Ry.  Co.,  48  Fla.  153,  37  So. 
658  (1904). 

Illinois. — Chicago  v.  Rogers  Pk. 
Co.,  214  111.  212,  73  N.  E.  375 
(1905). 

Indiana. — Chicago  I.  &  L.  Ry. 
Co.  v.  Railroad  Commission,  39 
Ind.  App.  358,  79  N.  E.  520  (1907). 
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of  the  property  if  it  is  permitted  to  earn  for  its  owners 
the  current  income  on  its  actual  value.  All  this  has  been 
so  thoroughly  discussed  in  the  preceding  chapters  that 
this  summary  should  be  sufficient. 

§  1431.  When  fair  net  earnings  left. 

It  is  apparently  now  constitutional  law  that  a  rate  may 
be  fixed  on  a  single  class  of  freight  though  it  would,  if 
applied  to  all  freight,  produce  less  than  a  fair  return  to 
the  railroad  company.  In  the  case  of  Minneapolis  and 
St.  Louis  Railroad  v.  Minnesota  1  the  plaintiff  railroad 
attacked  as  unconstitutional  a  rate  fixed  by  the  railroad 
commission  for  the  carriage  of  coal.  The  railroad  did 
not  claim  that  the  reduction  of  this  rate  alone  would  de- 
prive it  of  a  fair  return,  but  only  that  if  the  reduced  rate 


Iowa. — Cedar  Rapids  W.  Co.  v. 
Cedar  Rapids,  118  la.  234,  91  N. 
W.  1081  (1902). 

Kansas.  —  Tucker  v.  Missouri 
Pacific  Ry.  Co.,  108  Pac.  89 
(1910). 

Maine. — Kennebec  Water  Dist. 
v.  Waterville,  97  Me.  185,  54  Atl. 
6,  60  L.  R.  A.  856  (1902). 

Minnesota. — State  ex  rel.  v.  Min- 
neapolis &  St.  Louis  Ry.  Co.,  80 
Minn.  191,  83  N.  W.  60  (1900). 

New  York. — Richman  v.  Con- 
solidated Gas  Co.,  114  App.  Div. 
216,  100  N.  Y.  Supp.  81  (1906). 

Wisconsin. — Minneapolis,  St.  P. 
&  S.  S.  M.  R.  R.  Co.  v.  Railroad 
Commissioners,  137  Wis.  80,  116 
N.  W.  905  (1908). 

1 186  U.  S.  257,  46  L.  ed.  1151,  22 
Sup.  Ct.  901  (1902),  aff'g  80  Minn. 
191,  83  N.  W.  60  (1900). 

See  further  in  accord  with  the 
principal  case: 

United   States. — Interstate    Con- 


solidated St.  Ry.  Co.  v.  Massachu- 
setts, 207  U.  S.  79,  28  Sup.  Ct.  26 
(1908);  Willcox  v.  Consolidated  Gas 
Co.,  212  U.  S.  19,  53  L.  ed.  382,  29 
Sup.  Ct.  192  (1909);  Southern  R.  R. 
Co.  v.  McNeill,  155  Fed.  756  (1907); 
Central  of  Ga.  Ry.  Co.  v.  McLen- 
don,  157  Fed.  961  (1907). 

Arkansas. — Missouri  Pacific  R. 
R.  Co.  v.  Smith,  60  Ark.  221,  29 
S.  W.  752  (1895). 

Minnesota. — State  v.  Minneapolis 
&  St.  L.  Ry.  Co.,  80  Minn.  191,  83 
N.  W.  60  (1900). 

Florida. — Pensacola  &  A.  R.  R. 
Co.  v.  Florida,  27  Fla.  403,  5  So. 
833  (1889). 

Georgia. — Southern  Ry.  Co.  v. 
Atlanta  Stove  Wks.,  128  Ga.  207, 
57  S.  E.  429  (1907). 

North  Dakota. — State  ex  rel.  v. 
Northern  Pacific  Ry.  Co.  (N.  D.), 
120  N.  W.  869,  25  L.  R.  A.  (N.  S.) 
1001  (1909). 
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were  applied  to  all  freights  the  income  of  the  road  would 
be  insufficient.  The  court  held  the  rate  legal,  notwith- 
standing this  fact;  and  there  are  many  cases  apparently 
to  the  same  effect,  both  Federal  and  State.  However, 
there  are  various  cases  both  Federal  and  State  which  are 
plainly  enough  to  the  contrary. 1 

§  1432.  Reasonable  rates  not  necessarily  profitable. 

In  another  case  2  of  much  the  same  sort,  like  language 
was  used,  Mr.  Justice  Carter  of  Florida  saying:  "The  rail- 
roads have  attempted  to  question  the  reasonableness  of 
the  rates  established  by  the  Railroad  Commissioners. 
They  will  urge  vehemently  that  the  rates  are  not  just 
and  reasonable,  and  these  general  allegations  are  quali- 
fied by  other  statements  that  the  rates,  if  enforced,  will 
not  afford  a  reasonable  income,  or  in  fact  any  net  in- 
come over  and  above  the  reasonable  cost  of  operating 
and  maintaining  them.  The  vice  in  this  method  lies 
in  the  fact  that  the  question  of  reasonableness  is  made  to 
depend  upon  the  capacity  of  the  rates  to  yield  a  net  income 
over  and  above  the  cost  of  constructing  and  maintaining 
the  road  and  the  payment  of  fixed  charges,  whereas  cir- 
cumstances may  exist  under  which  rates  are  reasonable 
which  do  not  afford  a  net  income  above  the  cost  of  opera- 
tion and  taxes,  or  the  cost  of  operation,  taxes  and  fixed 
charges.  The  returns  set  forth  a  few  elements  entering 
into  the  question  as  to  what  constitutes  a  reasonable  rate, 
and  attempt  to  make  these  elements  controlling;  whereas 
the  conditions  surrounding  the  operation  of  the  road  may 
deprive  them  of  controlling  force."  3 

1  See  particularly:  R.  Co.  v.  Philadelphia  Co.,  220  Pa. 

United  States— Lake  Shore  &  M.  St.  100,  68  Atl.  576,  15  L.  R.  A. 

S.  Ry.  Co.  v.  Smith,  173  U.  S.  684,  (N.  S.)  108  (1908). 
43   L.   ed.   858,    19   Sup.   Ct.   565          2  State  v.  Seaboard  Air  Line  Ry. 

(1899).  Co.  (Fla.),  37  So.  314  (1901). 

Pennsylvania. — Philadelphia     R.          3  The  court  seems  to  have  com- 
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Topic  F.  Due  Process  of  Law 

§  1433.  Imposition  of  absolute  liability. 

Statutes  may  be  passed  defining  further  the  obligations 
of  those  engaged  in  public  employment  to  serve  all  that 
apply  in  accordance  with  their  requirements.  But  if  these 
statutes  go  so  far  as  to  impose  an  absolute  liability  upon 
the  proprietors  to  act  at  all  events,  they  ask  more  than  a 
State  can  require  in  view  of  the  Fourteenth  Amendment. 
Thus  a  statute  which  made  it  the  unqualified  duty  of  a 
railroad  to  furnish  cars  within  a  certain  number  of  days 
after  request,  has  been  held  unconstitutional  by  the 
United  States  Supreme  Court  on  the  ground  that  it  would 
unjustifiably  subject  to  its  penalties  a  railroad  which  had 
reasonable  excuses  for  its  failure  to  act  in  the  particular 
case.1  The  only  way  in  which  the  State  courts  can  save 
a  statute  of  this  sort  is  to  say  that  its  general  language 
is  to  be  construed  in  view  of  the  common  law  obligation 
which  it  reenforces,  which  is  subject  to  many  excuses 
recognized  as  inherent  in  the  obligation.2 

§  1434.  Requiring  service  outside  employment. 

Although  one  who  devotes  himself  to  public  employ- 
ment submits  himself  to  regulation  therein  to  the  extent 
of  the  calling  he  has  professed,  it  would  be  in  reality  de- 
priving him  of  his  liberty  and  property  to  force  him  into 
a  service  which  is  in  fact  outside  the  employment  he  has 
undertaken.  This  has  come  before  the  United  States 
Supreme  Court  several  times  by  the  attempt  of  the  States 

mitted  itself  to  this  doctrine  in  St.  So.  Ry.  Co.  v.  Wynne  H.  &  C.  Co., 

Louis  &  S.  F.  R.  R.  Co.  v.  Gill,  156  81  Ark.  373,  99  S.  W.  375  (1907). 
U.  S.  649,  39  L.  ed.  567,  15  Sup.  Ct.          North   Carolina.— Hardware  Co. 

484  (1895).  v.  Railroad  Co.,  150  N.  C.  703,  64 

1  Houston  &  T.  C.  R.  R.  Co.  v.  S.  E.  873  (1908). 

Mayes,  201  U.  S.  321,  50  L.  ed.  772,          Texas.— Allen  v.  Texas  &  P.  Ry. 
26  Sup.  Ct.  491  (1906).  Co.,  100  Tex.  525,  105  S.  W.  792 

2  Arkansas—  St.  Louis,  I.  M.  &      (1907). 
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to  make  railroads  perform  service  off  their  route.  In  one 
case  it  was  held  that  a  railroad  could  not  be  compelled  to 
build  sidings  to  manufacturing  plants,  at  least  at  its  own 
expense.1  In  another  it  was  held  that  a  railroad  could  not 
be  compelled  to  furnish  cars  for  foreign  shipments,  at 
least  without  many  safeguards.2  On  the  other  hand  a 
railroad  can  be  compelled  to  perform  its  service  in  con- 
necting with  others  to  the  full  extent.  It  may  be  ordered 
to  make  its  time  tables  conform  with  another's,3  as  one 
recent  Supreme  Case  holds.  And  it  may  even  be  compelled 
to  enter  into  joint  through  rates  with  a  connection  as 
another  Supreme  Court  case  holds.4 

§  1435.  Police  power  unusually  extensive. 

It  is  universally  agreed  that  the  legislature  may  exer- 
cise over  public  service  companies  to  an  unusual  extent, 
its  general  regulating  power  (which  is  commonly  called  its 
police  power)  for  the  benefit  of  all  concerned.  This  was 
emphasized  in  one  of  the  earliest  of  the  leading  cases  5 
upon  the  police  power  where  legislation  requiring  a  rail- 
road to  maintain  cattle  guards  was  supported  on  this 
general  reasoning.  "Railways  may  be  required  so  to  con- 
duct themselves,  as  to  other  persons,  natural  or  corporate, 
as  not  unreasonably  to  injure  them  or  their  property. 
And  if  the  business  of  railways  is  specially  dangerous, 
they  may  be  required  to  bear  the  expense  of  erecting  such 
safeguards  as  will  render  it  ordinarily  safe  to  others,  as  is 
often  required  of  natural  persons  under  such  circum- 

1  Missouri    Pacific    Ry.    Co.    v.      1,  51  L.  ed.  933,  27  Sup.  Ct.  585 
Nebraska,  217  U.  S.  196,  30  Sup.      (1907). 

Ct.  461  (1910).  4  Wisconsin,  M.  &  P.  R.  R.  Co.  v. 

2  Louisville  &  N.  R,  R.  Co.  v.      Jacobson,  179  U.  S.  287,  45  L.  ed. 
Central  S.  Y.  Co.,  212  U.  S.  132,  53      194,  21  Sup.  Ct.  115  (1900). 

L.  ed.  441,  29  Sup.  Ct.  246  (1909).          5  Thorpe  v.  Rutland  &  B.  R.  R. 

3  Atlantic  C.  L.  Ry.  Co.  v.  North      Co.,  27  Vt.  140  (1855). 
Carolina  Corp.  Comm.,  206  U.  S. 
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stances.  There  would  be  no  end  of  illustrations  upon 
this  subject,  which,  in  the  detail  are  more  familiar  to 
others  than  to  us.  It  may  be  extended  to  the  supervision 
of  the  track,  tending  switches,  running  upon  the  time  of 
other  trains,  running  a  road  with  a  single  track,  using 
improper  rails,  not  using  proper  precaution  by  way  of 
safety  beams  in  case  of  the  breaking  of  axletrees,  the 
number  of  brakemen  upon  a  train  with  reference  to  the 
number  of  cars,  employing  intemperate  or  incompetent 
engineers  and  servants,  running  beyond  a  given  rate  of 
speed,  and  a  thousand  similar  things,  most  of  which  have 
been  made  the  subject  of  legislation  or  judicial  determina- 
tion, and  all  of  which  may  be."  * 

§  1436.  Regulation  must  not  be  discriminatory. 

It  is  usually  stated  as  a  general  principle  that  in  the 
regulation  of  public  employment  there  must  be  no  dis- 
crimination. But  this  is  subject  to  the  principle  that  all 
regulation  should  be  appropriate  to  the  object  in  view. 
To  accommodate  these  two  rules  is  not  easy;  but  it  may 
be  done,  in  words  at  least,  by  saying  that  regulation 
should  not  be  discriminatory,  while  it  may  be  discrim- 
inating. The  difficulty  will  be  more  apparent  if  two 
Supreme  Court  cases,  both  apparently  in  good  standing, 
are  contrasted.  In  the  Stock  Yards  Case  2  the  Supreme 
Court  held  unconstitutional  a  statute  which  regulated 
stock  yards  only  of  a  certain  size.  In  the  Commodities 
Case  3  the  Supreme  Court  held  constitutional  a  statute 
which  forbade  the  transportation  of  certain  commodities 
produced  by  the  railroad  in  question.  If  it  is  not  possible 

1  See  for  a  late  case  involving      Co.,  183  U.  S.  79,  46  L.  ed.  92,  22 
these  points  New  York,  N.  H.  &  H.      Sup.  Ct.  30  (1901). 

R.  R.  Co.  v.  New  York,  165  U.  S.  3  United  States  v.  Delaware  &  H. 

628,  41  L.  ed.  853,  17  Sup.  Ct.  418  Co.,  213  U.  S.  366,  53  L.  ed.  836,  29 

(1897).  Sup.  Ct.  527  (1909). 

2  Getting  v.  Kansas  City  S.  Y. 
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to  reconcile  these  cases,  the  latter  seems  to  be  preferable ; 
for  legislation  should  be  appropriate  to  the  matter  in 
hand  and  designed  to  remedy  actual  conditions.  Thus  it 
has  always  been  held  that  legislation  may  be  properly 
made  applicable  only  to  railroad  companies.  l  And  in  gen- 
eral, to  require  more  of  public  service  companies  than  of 
ordinary  corporations  is  not  improper  in  view  of  the  dif- 
ference in  their  nature.2 

§  1437.  New  limitations  upon  industrial  liberty. 

Liberty  does  not  mean  to  men  at  the  beginning  of  the 
twentieth  century  what  it  meant  to  men  at  the  beginning 
of  the  nineteenth  century.  When  the  theory  of  laissez 
faire  prevailed  it  meant  liberty  for  the  individual  to  do 
as  he  pleased  with  his  own.  To-day  we  know  that  in 
order  that  a  man  shall  be  free  he  must  be  protected  from 
those  who  would  do  with  him  as  they  please.  In  order 
to  protect  the  individual  from  the  abuse  of  their  power 
by  others,  we  know  that  there  can  no  longer  be  freedom 
of  action  for  those  who  have  gained  undue  power.  We 
are  beginning  to  appreciate  that  paradox  which  has  come 
down  to  us  from  the  sages  of  old,  that  liberty  is  not  to 
be  had  without  restraint.  In  a  modern  State  we  are  no 
longer  content  hi  seeing  that  the  weak  are  safe  from  the 
violence  of  the  strong.  Not  until  the  people  generally 
are  protected  from  the  oppression  of  those  who  control 
their  destinies  will  there  be  real  liberty. 

§  1438.  Differentiation  of  the  public  services. 

The  truth  is  that  so  long  as  virtual  competition  yet  pre- 
vails there  is  no  necessity  for  coercive  law  since  there  is 

1  Missouri,  K.  &  T.  Ry.  Co.  v.          2  Seaboard    A.    L.    Ry.    Co.    v. 

May,  194  U.  S.  267,  48  L.  ed.  971,  Seegers,  207  U.  S.  73,  52  L.  ed.  108, 

24  Sup.  Ct.  638  (1904)  (note,  how-  28  Sup.  Ct.  28  (1907).    See  also  the 

ever,  the  dissenting  opinion).  cases  cited. 
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then  no  power  over  the  purchasing  public.  But  where  in 
any  business  virtual  monopoly  is  permanently  established 
the  people  will  not  be  denied  in  their  deliberate  policy  of 
effectual  regulation  for  such  public  services  for  the  com- 
mon good.  Only  to  this  extent  the  individualistic  ideal 
of  society  gives  place  to  the  collective  policy.  It  is  with 
true  appreciation  of  the  real  issue  that  we  are  fighting  for 
state  control  to  gain  individual  liberty.  It  may  once  have 
been  the  ideal  of  industrial  freedom  that  a  man  might 
do  as  he  pleased  with  his  own;  in  any  event  that  is  no 
longer  our  notion  of  social  justice.  It  is  believed  now  that 
with  growth  in  power  over  the  particular  market  comes 
increase  in  responsibility  to  the  dependent  public.  No 
one  who  is  inspired  to  any  degree  by  the  spirit  of  the 
times  would  entertain  the  suggestion  that  we  ought  to 
work  to  turn  the  law  back  to  that  time  fifty  years  ago 
when  those  who  had  the  control  of  public  utilities  were, 
by  a  failure  to  apply  the  law  promptly,  left  to  deal  with 
their  public  or  not  as  they  pleased.  Nor  could  anyone 
hope  to  bring  the  law  of  public  service  back  to  its  im- 
perfect state  of  twenty-five  years  ago  when  the  railroads 
could  treat  one  shipper  differently  from  another.  The 
most  of  us  of  this  generation  not  only  believe  in  the  law  of 
public  employment,  but  in  its  enforcement  to  its  utmost 
extent. 

§  1439.  Ultimate  regulation  of  all  monopoly. 

So  far  as  one  can  judge  the  future  holds  no  possibility 
of  the  coercive  regulation  of  the  conduct  of  all  businesses 
which,  it  is  apparent,  would  be  one  form  of  socialism. 
Regulation  of  this  extreme  sort  will  be  confined  to  those 
businesses  which  are  affected  with  a  public  interest.  It 
is,  however,  certain  that  the  other  businesses  than  those 
now  within  this  classification  will  be  brought  within  it. 
Indeed,  in  reading  the  early  chapters  of  this  work  the 
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generalization  must  have  occurred  to  one  that  all  busi- 
nesses which  have  a  virtual  monopoly  firmly  established 
in  the  nature  of  things,  are  so  affected  with  a  public  inter- 
est as  to  be  within  the  class  of  callings  which  are  considered 
public  employments.  What  branches  of  industry  will 
eventually  be  considered  of  such  public  importance  as 
to  be  included  within  the  category  of  public  callings  it 
would  be  rash  to  predict.  But  no  one  can  study  the 
authorities  on  this  subject  without  feeling  their  great 
potentialities.  In  private  businesses,  one  may  sell  or  not 
as  one  pleases,  manufacture  what  qualities  one  chooses, 
demand  any  price  that  can  be  gotten,  and  give  any  re- 
bates that  are  advantageous.  It  is  because  the  modern 
trusts  are  carrying  on  a  predatory  competition  under 
the  cover  of  this  law  that  we  have  the  trust  problem. 
All  this  time  in  public  businesses  one  must  serve  all  that 
apply  without  exclusive  conditions,  provide  adequate 
facilities  to  meet  all  the  demands  of  the  consumer,  exact 
only  reasonable  charges  for  the  services  that  are  rendered, 
and  between  customers  under  similar  circumstances  make 
no  discriminations.  If  this  law  might  be  enforced  against 
the  trusts,  it  is  believed  that  a  solution  of  the  problem 
would  be  found. 

§  1440.  State  control  not  socialism. 

Regulation  does  not  mean  socialism.  Belief  in  state 
control  does  not  lead  one  to  socialism ;  indeed,  it  saves  one 
from  socialism  if  truly  understood.  It  is  only  in  those 
few  businesses  where  the  conditions  are  monopolistic  that 
dangerous  power  over  their  public  has  been  attained  by 
those  who  have  the  control.  In  most  businesses  the 
virtual  competition  which  prevails  puts  the  distributors 
at  the  mercy  of  their  public.  In  current  opinion  the  recog- 
nition of  this  distinction  is  manifest.  Men  are  as  eager 
for  an  open  market  as  ever;  but  they  wish  the  control  of 
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monopoly  to  insure  it.  The  demand  is  for  freer  trade 
where  competition  prevails  and  stricter  regulation  where 
monopoly  is  found.  In  times  of  peril  to  our  industrial 
organization  faith  in  our  common  law  may  show  the  way 
out.  It  cannot  be  that  this  law  has  guided  our  destinies 
from  age  to  age  through  the  countless  dangers  of  society, 
only  to  fail  us  now. 
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THE  INTERSTATE  COMMERCE  ACT 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

§  1.  Regulation  of  transportation.1 

SECTION  I.  (As  amended  June  29.,  1906,  April  13,  1908,  and 
June  18,  1910.) 

That  the  provisions  of  this  Act  shall  apply  to  any  corporation 
or  any  person  or  persons  engaged  in  the  transportation  of  oil  or 
other  commodity,  except  water  and  except  natural  or  artificial 
gas,  by  means  of  pipe  lines,  or  partly  by  pipe  lines  and  partly  by 
railroad,  or  partly  by  pipe  lines  and  partly  by  water,  and  to  tele- 
graph, telephone,  and  cable  companies  (whether  wire  or  wire- 
less) engaged  in  sending  messages  from  one  State,  Territory,  or 
District  of  the  United  States  to  any  other  State,  Territory,  or 
District  of  the  United  States  or  to  any  foreign  country,  who 
shall  be  considered  and  held  to  be  common  carriers  within  the 
meaning  and  purpose  of  this  Act,  and  to  any  common  carrier 
or  carriers  engaged  in  the  transportation  of  passengers  or  prop- 
erty wholly  by  railroad  (or  partly  by  railroad  and  partly  by 
water  when  both  are  used  under  a  common  control,  manage- 
ment, or  arrangement  for  a  continuous  carriage  or  shipment), 
from  one  State  or  Territory  of  the  United  States  or  the  District 
of  Columbia  to  any  other  State  or  Territory  of  the  United 
States  or  the  District  of  Columbia,  or  from  one  place  in  a  Terri- 
tory to  another  place  in  the  same  Territory,  or  from  any  place 
in  the  United  States  to  an  adjacent  foreign  country,  or  from  any 
place  in  the  United  States  through  a  foreign  country  to  any 
other  place  in  the  United  States,  and  also  to  the  transportation 
1  This  heading  is  not  in  the  act. 
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in  like  manner  of  property  shipped  from  any  place  in  the  United 
States  to  a  foreign  country  and  carried  from  such  place  to  a  port 
of  transshipment,  or  shipped  from  a  foreign  country  to  any 
place  in  the  United  States  and  carried  to  such  place  from  a  port 
of  entry  either  in  the  United  States  or  an  adjacent  foreign 
country :  Provided,  however,  That  the  provisions  of  this  Act  shall 
not  apply  to  the  transportation  of  passengers  or  property,  or 
to  the  receiving,  delivering,  storage,  or  handling  of  property 
wholly  within  one  State  and  not  shipped  to  or  from  a  foreign 
country  from  or  to  any  State  or  Territory  as  aforesaid,  nor  shall 
they  apply  to  the  transmission  of  messages  by  telephone,  tele- 
graph, or  cable  wholly  within  one  State  and  not  transmitted  to 
or  from  a  foreign  country  from  or  to  any  State  or  Territory  as 
aforesaid. 

The  term  "common  carrier"  as  used  in  this  Act  shall  include 
express  companies  and  sleeping  car  companies.  The  term  "  rail- 
road" as  used  in  this  Act  shall  include  all  bridges  and  ferries 
used  or  operated  in  connection  with  any  railroad,  and  also  all 
the  road  in  use  by  any  corporation  operating  a  railroad,  whether 
owned  or  operated  under  a  contract,  agreement,  or  lease,  and 
shall  also  include  all  switches,  spurs,  tracks,  and  terminal  fa- 
cilities of  every  kind  used  or  necessary  in  the  transportation  of 
the  persons  or  property  designated  herein,  and  also  all  freight 
depots,  yards,  and  grounds  used  or  necessary  in  the  transporta- 
tion or  delivery  of  any  of  said  property;  and  the  term  "trans- 
portation" shall  include  cars  and  other  vehicles  and  all  in- 
strumentalities and  facilities  of  shipment  or  carriage,  irrespective 
of  ownership  or  of  any  contract,  express  or  implied,  for  the  use 
thereof  and  all  services  in  connection  with  the  receipt,  delivery, 
elevation,  and  transfer  in  transit,  ventilation,  refrigeration  or 
icing,  storage,  and  handling  of  property  transported;  and  it 
shall  be  the  duty  of  every  carrier  subject  to  the  provisions  of 
this  Act  to  provide  and  furnish  such  transportation  upon  rea- 
sonable request  therefor,  and  to  establish  through  routes  and 
just  and  reasonable  rates  applicable  thereto;  and  to  provide 
reasonable  facilities  for  operating  such  through  routes  and  to 
make  reasonable  rules  and  regulations  with  respect  to  the  ex- 
change, interchange,  and  return  of  cars  used  therein,  and  for 
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the  operation  of  such  through  routes,  and  providing  for  rea- 
sonable compensation  to  those  entitled  thereto. 

All  charges  made  for  any  service  rendered  or  to  be  rendered 
in  the  transportation  of  passengers  or  property  and  for  the 
transmission  of  messages  by  telegraph,  telephone,  or  cable,  as 
aforesaid,  or  in  connection  therewith,  shall  be  just  and  reason- 
able; and  every  unjust  and  unreasonable  charge  for  such  serv- 
ice or  any  part  thereof  is  prohibited  and  declared  to  be  unlaw- 
ful :  Provided,  That  messages  by  telegraph,  telephone,  or  cable, 
subject  to  the  provisions  of  this  Act,  may  be  classified  into 
day,  night,  repeated,  unrepeated,  letter,  commercial,  press, 
Government,  and  such  other  classes  as  are  just  and  reasona- 
ble, and  different  rates  may  be  charged  for  the  different  classes 
of  messages:  And  provided  further,  That  nothing  in  this  Act 
shall  be  construed  to  prevent  telephone,  telegraph,  and  cable 
companies  from  entering  into  contracts  with  common  carriers 
for  the  exchange  of  services. 

And  it  is  hereby  made  the  duty  of  all  common  carriers  sub- 
ject to  the  provisions  of  this  Act  to  establish,  observe,  and  en- 
force just  and  reasonable  classifications  of  property  for  trans- 
portation, with  reference  to  which  rates,  tariffs,  regulations,  or 
practices  are  or  may  be  made  or  prescribed,  and  just  and  rea- 
sonable regulations  and  practices  affecting  classifications,  rates, 
or  tariffs,  the  issuance,  form,  and  substance  of  tickets,  receipts, 
and  bills  of  lading,  the  manner  and  method  of  presenting, 
marking,  packing,  and  delivering  property  for  transportation, 
the  facilities  for  transportation,  the  carrying  of  personal,  sample, 
and  excess  baggage,  and  all  other  matters  relating  to  or  con- 
nected with  the  receiving,  handling,  transporting,  storing,  and 
delivery  of  property  subject  to  the  provisions  of  this  Act  which 
may  be  necessary  or  proper  to  secure  the  safe  and  prompt  re- 
ceipt, handling,  transportation,  and  delivery  of  property  sub- 
ject to  the  provisions  of  this  Act  upon  just  and  reasonable 
terms,  and  every  such  unjust  and  unreasonable  classification, 
regulation,  and  practice  with  reference  to  commerce  between 
the  States  and  with  foreign  countries  is  prohibited  and  de- 
clared to  be  unlawful. 

No  common  carrier  subject  to  the  provisions  of  this  Act 
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shall,  after  January  first,  nineteen  hundred  and  seven,  directly 
or  indirectly,  issue  or  give  any  interstate  free  ticket,  free  pass, 
or  free  transportation  for  passengers,  except  to  its  employees 
and  their  families,  its  officers,  agents,  surgeons,  physicians,  and 
attorneys  at  law;  to  ministers  of  religion,  traveling  secretaries 
of  railroad  Young  Men's  Christian  Associations,  inmates  of 
hospitals  and  charitable  and  eleemosynary  institutions,  and 
persons  exclusively  engaged  in  charitable  and  eleemosynary 
work;  to  indigent,  destitute,  and  homeless  persons,  and  to  such 
persons  when  transported  by  charitable  societies  or  hospitals, 
and  the  necessary  agents  employed  in  such  transportation;  to 
inmates  of  the  National  Homes  or  State  Homes  for  Disabled 
Volunteer  Soldiers,  and  of  Soldiers'  and  Sailors'  Homes,  includ- 
ing those  about  to  enter  and  those  returning  home  after  dis- 
charge; to  necessary  care  takers  of  live  stock,  poultry,  milk, 
and  fruit;  to  employees  on  sleeping  cars,  express  cars,  and  to 
linemen  of  telegraph  and  telephone  companies;  to  Railway  Mail 
Service  employees,  post-office  inspectors,  customs  inspectors, 
and  immigration  inspectors;  to  newsboys  on  trains,  baggage 
agents,  witnesses  attending  any  legal  investigation  in  which  the 
common  carrier  is  interested,  persons  injured  in  wrecks  and 
physicians  and  nurses  attending  such  persons:  Provided,  That 
this  provision  shall  not  be  construed  to  prohibit  the  interchange 
of  passes  for  the  officers,  agents,  and  employees  of  common  car- 
riers, and  their  families;  nor  to  prohibit  any  common  carrier 
from  carrying  passengers  free  with  the  object  of  providing  relief 
in  cases  of  general  epidemic,  pestilence,  or  other  calamitous  visit- 
ation: And  provided  further,  That  this  provision  shall  not  be 
construed  to  prohibit  the  privilege  of  passes  or  franks,  or  the 
exchange  thereof  with  each  other,  for  the  officers,  agents,  em- 
ployees, and  their  families  of  such  telegraph,  telephone,  and 
cable  lines,  and  the  officers,  agents,  employees  and  their  fam- 
ilies of  other  common  carriers  subject  to  the  provisions  of  this 
Act:  Provided  further,  That  the  term  "employees"  as  used  in 
this  paragraph  shall  include  furloughed,  pensioned,  and  super- 
annuated employees,  persons  who  have  become  disabled  or 
infirm  in  the  service  of  any  such  common  carrier,  and  the  re- 
mains of  a  person  killed  in  the  employment  of  a  carrier  and  ex- 
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employees  traveling  for  the  purpose  of  entering  the  service  of 
any  such  common  carrier;  and  the  term  "families"  as  used  in 
this  paragraph  shall  include  the  families  of  those  persons  named 
in  this  proviso,  also  the  families  of  persons  killed,  and  the  widows 
during  widowhood  and  minor  children  during  minority  of  per- 
sons who  died  while  in  the  service  of  any  such  common  carrier. 
Any  common  carrier  violating  this  provision  shall  be  deemed 
guilty  of  a  misdemeanor,  and  for  each  offense,  on  conviction, 
shall  pay  to  the  United  States  a  penalty  of  not  less  than  one 
hundred  dollars  nor  more  than  two  thousand  dollars,  and  any 
person,  other  than  the  persons  excepted  in  this  provision,  who 
uses  any  such  interstate  free  ticket,  free  pass,  or  free  transporta- 
tion shall  be  subject  to  a  like  penalty.  Jurisdiction  of  offenses 
under  this  provision  shall  be  the  same  as  that  provided  for  of- 
fenses in  an  Act  entitled  "An  Act  to  further  regulate  commerce 
with  foreign  nations  and  among  the  States,"  approved  Feb- 
ruary nineteenth,  nineteen  hundred  and  three,  and  any  amend- 
ment thereof.  (See  section  22.} 

From  and  after  May  first,  nineteen  hundred  and  eight,  it 
shall  be  unlawful  for  any  railroad  company  to  transport  from 
any  State,  Territory,  or  the  District  of  Columbia,  to  any  other 
State,  Territory,  or  the  District  of  Columbia,  or  to  any  foreign 
country,  any  article  or  commodity,  other  than  timber  and  the 
manufactured  products  thereof,  manufactured,  mined,  or  pro- 
duced by  it,  or  under  its  authority,  or  which  it  may  own  in  whole 
or  in  part,  or  in  which  it  may  have  any  interest,  direct  or  indi- 
rect, except  such  articles  or  commodities  as  may  be  necessary 
and  intended  for  its  use  in  the  conduct  of  its  business  as  a  com- 
mon carrier. 

Any  common  carrier  subject  to  the  provisions  of  this  Act, 
upon  application  of  any  lateral,  branch  line  of  railroad,  or  of 
any  shipper  tendering  interstate  traffic  for  transportation,  shall 
construct,  maintain,  and  operate  upon  reasonable  terms  a  switch 
connection  with  any  such  lateral,  branch  line  of  railroad,  or 
private  side  track  which  may  be  constructed  to  connect  with  its 
railroad,  where  such  connection  is  reasonably  practicable  and 
can  be  put  in  with  safety  and  will  furnish  sufficient  business  to 
justify  the  construction  and  maintenance  of  the  same;  and  shall 
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furnish  cars  for  the  movement  of  such  traffic  to  the  best  of  its 
ability  without  discrimination  in  favor  of  or  against  any  such 
shipper.  If  any  common  carrier  shall  fail  to  install  and  operate 
any  such  switch  or  connection  as  aforesaid,  on  application  there- 
for in  writing  by  any  shipper  or  owner  of  such  lateral,  branch 
line  of  railroad,  such  shipper  or  owner  of  such  lateral,  branch 
line  of  railroad  may  make  complaint  to  the  Commission,  as 
provided  in  section  thirteen  of  this  Act,  and  the  Commission 
shall  hear  and  investigate  the  same  and  shall  determine  as  to 
the  safety  and  practicability  thereof  and  justification  and  rea- 
sonable compensation  therefor,  and  the  Commission  may  make 
an  order,  as  provided  in  section  fifteen  of  this  Act,  directing 
the  common  carrier  to  comply  with  the  provisions  of  this  sec- 
tion in  accordance  with  such  order,  and  such  order  shall  be  en- 
forced as  hereinafter  provided  for  the  enforcement  of  all  other 
orders  by  the  Commission,  other  than  orders  for  the  payment  of 
money. 

§  2.  Unjust  discrimination  defined  and  forbidden.1 

SEC.  2.  That  if  any  common  carrier  subject  to  the  provisions 
of  this  Act  shall,  directly  or  indirectly,  by  any  special  rate,  re- 
bate, drawback,  or  other  device,  charge,  demand,  collect,  or 
receive  from  any  person  or  persons  a  greater  or  less  compensa- 
tion for  any  service  rendered,  or  to  be  rendered,  in  the  trans- 
portation of  passengers  or  property,  subject  to  the  provisions  of 
this  Act,  than  it  charges,  demands,  collects,  or  receives  from  any 
other  person  or  persons  for  doing  for  him  or  them  a  like  and  con- 
temporaneous service  in  the  transportation  of  a  like  kind  of 
traffic  under  substantially  similar  circumstances  and  conditions, 
such  common  carrier  shall  be  deemed  guilty  of  unjust  discrim- 
ination, which  is  hereby  prohibited  and  declared  to  be  unlawful. 

§  3.  Undue  or  unreasonable  preference  or  advantage  for- 
bidden.1 

SEC.  3.  That  it  shall  be  unlawful  for  any  common  carrier  sub- 
ject to  the  provisions  of  this  act  to  make  or  give  any  undue  or 
unreasonable  preference  or  advantage  to  any  particular  person, 
1  This  heading  is  uot  in  the  act. 
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company,  firm,  corporation,  or  locality,  or  any  particular  de- 
scription of  traffic,  in  any  respect  whatsoever,  or  to  subject  any 
particular  person,  company,  firm,  corporation,  or  locality,  or 
any  particular  description  of  traffic,  to  any  undue  or  unreason- 
able prejudice  or  disadvantage  in  any  respect  whatsoever. 

Every  common  carrier  subject  to  the  provisions  of  this  Act 
shall,  according  to  their  respective  powers,  afford  all  reasonable, 
proper,  and  equal  facilities  for  the  interchange  of  traffic  between 
their  respective  lines,  and  for  the  receiving,  forwarding,  and  de- 
livering of  passengers  and  property  to  and  from  their  several 
lines  and  those  connecting  therewith,  and  shall  not  discriminate 
in  their  rates  and  charges  between  such  connecting  lines;  but 
this  shall  not  be  construed  as  requiring  any  such  common  car- 
rier to  give  the  use  of  its  tracks  or  terminal  facilities  to  another 
carrier  engaged  in  like  business. 

§  4.  Long  and  short  haul  provision.1 

SEC.  4.  (As  amended  June  18,  1910.) 

That  it  shall  be  unlawful  for  any  common  carrier  subject  to 
the  provisions  of  this  Act  to  charge  or  receive  any  greater  com- 
pensation in  the  aggregate  for  the  transportation  of  passengers, 
or  of  like  kind  of  property,  for  a  shorter  than  for  a  longer  dis- 
tance over  the  same  line  or  route  in  the  same  direction,  the 
shorter  being  included  within  the  longer  distance,  or  to  charge 
any  greater  compensation  as  a  through  route  than  the  aggre- 
gate of  the  intermediate  rates  subject  to  the  provisions  of  this 
Act;  but  this  shall  not  be  construed  as  authorizing  any  common 
carrier  within  the  terms  of  this  Act  to  charge  or  receive  as  great 
compensation  for  a  shorter  as  for  a  longer  distance:  Provided, 
however,  That  upon  application  to  the  Interstate  Commerce 
Commission  such  common  carrier  may  in  special  cases,  after 
investigation,  be  authorized  by  the  Commission  to  charge  less 
for  longer  than  for  shorter  distances  for  the  transportation  of 
passengers  or  property;  and  the  Commission  may  from  time  to 
time  prescribe  the  extent  to  which  such  designated  common  car- 
rier may  be  relieved  from  the  operation  of  this  section :  Provided, 
further,  That  no  rates  or  charges  lawfully  existing  at  the  time  of 
1  This  heading  is  not  in  the  act. 
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the  passage  of  this  amendatory  Act  shall  be  required  to  be 
changed  by  reason  of  the  provisions  of  this  section  prior  to  the 
expiration  of  six  months  after  the  passage  of  this  Act,  nor  in 
any  case  where  application  shall  have  been  filed  before  the  Com- 
mission, in  accordance  with  the  provisions  of  this  section,  until 
a  determination  of  such  application  by  the  Commission. 

Whenever  a  carrier  by  railroad  shall  in  competition  with  a 
water  route  or  routes  reduce  the  rates  on  the  carriage  of  any 
species  of  freight  to  or  from  competitive  points,  it  shall  not  be 
permitted  to  increase  such  rates  unless  after  hearing  by  the  In- 
terstate Commerce  Commission  it  shall  be  found  that  such  pro- 
posed increase  rests  upon  changed  conditions  other  than  the 
elimination  of  water  competition. 

§  6.  Pooling  of  freights  and  division  of  earnings  forbidden.1 

SEC.  5.  That  it  shall  be  unlawful  for  any  common  carrier  sub- 
ject to  the  provisions  of  this  Act  to  enter  into  any  contract, 
agreement,  or  combination  with  any  other  common  carrier  or 
carriers  for  the  pooling  of  freights  of  different  and  competing 
railroads,  or  to  divide  between  them  the  aggregate  or  net  pro- 
ceeds of  the  earnings  of  such  railroads,  or  any  portion  thereof; 
and  in  any  case  of  an  agreement  for  the  pooling  of  freights  as 
aforesaid,  each  day  of  its  continuance  shall  be  deemed  a  separate 
offense. 

§  6.  Printing  and  posting  of  schedules.1 

SEC.  6.  (Amended  March  2,  1889.  Following  section  substi- 
tuted June  29,  1906.  Amended  June  18,  1910.) 

That  every  common  carrier  subject  to  the  provisions  of  this 
Act  shall  file  with  the  Commission  created  by  this  Act  and  print 
and  keep  open  to  public  inspection  schedules  showing  all  the 
rates,  fares,  and  charges  for  transportation  between  different 
points  on  its  own  route  and  between  points  on  its  own  route  and 
points  on  the  route  of  any  other  carrier  by  railroad,  by  pipe 
line,  or  by  water  when  a  through  route  and  joint  rate  have  been 
established.  If  no  joint  rate  over  the  through  route  has  been 
established,  the  several  carriers  in  such  through  route  shall  file, 
1  This  heading  is  not  in  the  act. 
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print,  and  keep  open  to  public  inspection,  as  aforesaid,  the  sep- 
arately established  rates,  fares  and  charges  applied  to  the 
through  transportation.  The  schedules  printed  as  aforesaid  by 
any  such  common  carrier  shall  plainly  state  the  places  between 
which  property  and  passengers  will  be  carried,  and  shall  con- 
tain the  classification  of  freight  in  force,  and  shall  also  state 
separately  all  terminal  charges,  storage  charges,  icing  charges, 
and  all  other  charges  which  the  Commission  may  require,  all 
privileges  or  facilities  granted  or  allowed  and  any  rules  or  regula- 
tions which  in  any  wise  change,  affect,  or  determine  any  part 
or  the  aggregate  of  such  aforesaid  rates,  fares,  and  charges,  or 
the  value  of  the  service  rendered  to  the  passenger,  shipper,  or 
consignee.  Such  schedules  shall  be  plainly  printed  in  large 
type,  and  copies  for  the  use  of  the  public  shall  be  kept  posted  in 
two  public  and  conspicuous  places  in  every  depot,  station,  or 
office  of  such  carrier  where  passengers  or  freight,  respectively, 
are  received  for  transportation,  in  such  form  that  they  shall  be 
accessible  to  the  public  and  can  be  conveniently  inspected.  The 
provisions  of  this  section  shall  apply  to  all  traffic,  transporta- 
tion, and  facilities  defined  in  this  Act. 

Any  common  carrier  subject  to  the  provisions  of  this  Act  re- 
ceiving freight  in  the  United  States  to  be  carried  through  a 
foreign  country  to  any  place  in  the  United  States  shall  also  in 
like  manner  print  and  keep  open  to  public  inspection,  at  every 
depot  or  office  where  such  freight  is  received  for  shipment,  sched- 
ules showing  the  through  rates  established  and  charged  by  such 
common  carrier  to  all  points  in  the  United  States  beyond  the 
foreign  country  to  which  it  accepts  freight  for  shipment;  and 
any  freight  shipped  from  the  United  States  through  a  foreign 
country  into  the  United  States  the  through  rate  on  which  shall 
not  have  been  made  public,  as  required  by  this  Act,  shall,  be- 
fore it  is  admitted  into  the  United  States  from  said  foreign 
country,  be  subject  to  customs  duties  as  if  said  freight  were  of 
foreign  production. 

No  change  shall  be  made  in  the  rates,  fares,  and  charges  or 
joint  rates,  fares,  and  charges  which  have  been  filed  and  pub- 
lished by  any  common  carrier  in  compliance  with  the  require- 
ments of  this  section,  except  after  thirty  days'  notice  to  the 
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Commission  and  to  the  public  published  as  aforesaid,  which 
shall  plainly  state  the  changes  proposed  to  be  made  in  the 
schedule  then  in  force  and  the  time  when  the  changed  rates, 
fares,  or  charges  will  go  into  effect;  and  the  proposed  changes 
shall  be  shown  by  printing  new  schedules,  or  shall  be  plainly  in- 
dicated upon  the  schedules  in  force  at  the  time  and  kept  open 
to  public  inspection:  Provided,  That  the  Commission  may,  in 
its  discretion  and  for  good  cause  shown,  allow  changes  upon 
less  than  the  notice  herein  specified,  or  modify  the  requirements 
of  this  section  in  respect  to  publishing,  posting,  and  filing  of 
tariffs,  either  in  particular  instances  or  by  a  general  order  ap- 
plicable to  special  or  peculiar  circumstances  or  conditions. 

The  names  of  the  several  carriers  which  are  parties  to  any 
joint  tariff  shall  be  specified  therein,  and  each  of  the  parties 
thereto,  other  than  the  one  filing  the  same,  shall  file  with  the 
Commission  such  evidence  of  concurrence  therein  or  acceptance 
thereof  as  may  be  required  or  approved  by  the  Commission,  and 
where  such  evidence  of  concurrence  or  acceptance  is  filed  it 
shall  not  be  necessary  for  the  carriers  filing  the  same  to  also  file 
copies  of  the  tariffs  in  which  they  are  named  as  parties. 

Every  common  carrier  subject  to  this  Act  shall'also  file  with 
said  Commission  copies  of  all  contracts,  agreements,  or  arrange- 
ments with  other  common  carriers  in  relation  to  any  traffic 
affected  by  the  provisions  of  this  Act  to  which  it  may  be  a  party. 

The  Commission  may  determine  and  prescribe  the  form  in 
which  the  schedules  required  by  this  section  to  be  kept  open  to 
public  inspection  shall  be  prepared  and  arranged  and  may 
change  the  form  from  time  to  time  as  shall  be  found  expedient. 

No  carrier,  unless  otherwise  provided  by  this  Act,  shall  en- 
gage or  participate  in  the  transportation  of  passengers  or  prop- 
erty, as  defined  in  this  Act,  unless  the  rates,  fares,  and  charges 
upon  which  the  same  are  transported  by  said  carrier  have  been 
filed  and  published  in  accordance  with  the  provisions  of  this 
Act;  nor  shall  any  carrier  charge  or  demand  or  collect  or  receive 
a  greater  or  less  or  different  compensation  for  such  transporta- 
tion of  passengers  or  property,  or  for  any  service  in  connection 
therewith,  between  the  points  named  in  such  tariffs  than  the 
rates,  fares,  and  charges  which  are  specified  in  the  tariff  filed 
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and  in  effect  at  the  time;  nor  shall  any  carrier  refund  or  remit 
in  any  manner  or  by  any  device  any  portion  of  the  rates,  fares, 
and  charges  so  specified,  nor  extend  to  any  shipper  or  person  any 
privileges  or  facilities  in  the  transportation  of  passengers  or 
property,  except  such  as  are  specified  in  such  tariffs:  Provided, 
That  wherever  the  word  "carrier"  occurs  in  this  Act  it  shall  be 
held  to  mean  "common  carrier." 

That  in  time  of  war  or  threatened  war  preference  and  pre- 
cedence shall,  upon  the  demand  of  the  President  of  the  United 
States,  be  given,  over  all  other  traffic,  to  the  transportation  of 
troops  and  material  of  war,  and  carriers  shall  adopt  every  means 
within  their  control  to  facilitate  and  expedite  the  military  traffic. 

The  Commission  may  reject  and  refuse  to  file  any  schedule 
that  is  tendered  for  filing  which  does  not  provide  and  give  lawful 
notice  of  its  effective  date,  and  any  schedule  so  rejected  by  the 
Commission  shall  be  void  and  its  use  shall  be  unlawful. 

In  case  of  failure  or  refusal  on  the  part  of  any  carrier,  receiver, 
or  trustee  to  comply  with  the  terms  of  any  regulation  adopted 
and  promulgated  or  any  order  made  by  the  Commission  under 
the  provisions  of  this  section,  such  carrier,  receiver,  or  trustee 
shall  be  liable  to  a  penalty  of  five  hundred  dollars  for  each  such 
offense,  and  twenty-five  dollars  for  each  and  every  day  of  the 
continuance  of  such  offense,  which  shall  accrue  to  the  United 
States  and  may  be  recovered  in  a  civil  action  brought  by  the 
United  States. 

If  any  common  carrier  subject  to  the  provisions  of  this  Act, 
after  written  request  made  upon  the  agent  of  such  carrier  here- 
inafter in  this  section  referred  to,  by  any  person  or  company  for 
a  written  statement  of  the  rate  or  charge  applicable  to  a  de- 
scribed shipment  between  stated  places  under  the  schedules  or 
tariffs  to  which  such  carrier  is  a  party,  shall  refuse  or  omit  to 
give  such  written  statement  within  a  reasonable  time,  or  shall 
misstate  in  writing  the  applicable  rate,  and  if  the  person  or 
company  making  such  request  suffers  damage  in  consequence  of 
such  refusal  or  omission  or  in  consequence  of  the  misstatement 
of  the  rate,  either  through  making  the  shipment  over  a  line  or 
route  for  which  the  proper  rate  is  higher  than  the  rate  over  an- 
other available  line  or  route,  or  through  entering  into  any  sale 
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or  other  contract  whereunder  such  person  or  company  obligates 
himself  or  itself  to  make  such  shipment  of  freight  at  his  or  its 
cost,  then  the  said  carrier  shall  be  liable  to  a  penalty  of  two 
hundred  and  fifty  dollars,  which  shall  accrue  to  the  United  States 
and  may  be  recovered  in  a  civil  action  brought  by  the  United 
States. 

It  shall  be  the  duty  of  every  carrier  by  railroad  to  keep  at  all 
times  conspicuously  posted  in  every  station  where  freight  is  re- 
ceived for  transportation  the  name  of  an  agent  resident  in  the 
city,  village,  or  town  where  such  station  is  located,  to  whom  ap- 
plication may  be  made  for  the  information  by  this  section  re- 
quired to  be  furnished  on  written  request;  and  in  case  any  car- 
rier shall  fail  at  any  time  to  have  such  name  so  posted  in  any 
station,  it  shall  be  sufficient  to  address  such  request  in  sub- 
stantially the  following  form:  "The  Station  Agent  of  the  - 
Company  at  -  -  Station,"  together  with  the  name  of  the 
proper  post-office,  inserting  the  name  of  the  carrier  company 
and  of  the  station  in  the  blanks,  and  to  serve  the  same  by  de- 
positing the  request  so  addressed,  with  postage  thereon  pre- 
paid, in  any  post-office. 

§  7.  Continuous  carriage  of  freights.1 

SEC.  7.  That  it  shall  be  unlawful  for  any  common  carrier  sub- 
ject to  the  provisions  of  this  Act  to  enter  into  any  combination, 
contract,  or  agreement,  expressed  or  implied,  to  prevent,  by 
change  of  time  schedule,  carriage  in  different  cars,  or  by  other 
means  or  devices,  the  carriage  of  freights  from  being  continuous 
from  the  place  of  shipment  to  the  place  of  destination;  and  no 
break  of  bulk,  stoppage,  or  interruption  made  by  such  common 
carrier  shall  prevent  the  carriage  of  freights  from  being  and  being 
treated  as  one  continuous  carriage  from  the  place  of  shipment 
to  the  place  of  destination,  unless  such  break,  stoppage,  or  in- 
terruption was  made  in  good  faith  for  some  necessary  purpose, 
and  without  any  intent  to  avoid  or  unnecessarily  interrupt  such 
continuous  carriage  or  to  evade  any  of  the  provisions  of  this  Act. 

§  8.  Liability  of  common  carriers  for  damages.1 
SEC.  8.  That  in  case  any  common  carrier  subject  to  the 
1  This  heading  is  not  in  the  act. 
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provisions  of  this  Act  shall  do,  cause  to  be  done,  or  permit  to  be 
done  any  act,  matter,  or  thing  in  this  Act  prohibited  or  declared 
to  be  unlawful,  or  shall  omit  to  do  any  act,  matter,  or  thing  in 
this  Act  required  to  be  done,  such  common  carrier  shall  be  liable 
to  the  person  or  persons  injured  thereby  for  the  full  amount  of 
damages  sustained  in  consequence  of  any  such  violation  of  the 
provisions  of  this  Act,  together  with  a  reasonable  counsel  or 
attorney's  fee,  to  be  fixed  by  the  court  in  every  case  of  recovery, 
which  attorney's  fee  shall  be  taxed  and  collected  as  part  of  the 
costs  in  the  case. 

§  9.  Election  whether  to  complain  to  the  Commission  or  bring 

suit.1 

SEC.  9.  That  any  person  or  persons  claiming  to  be  damaged 
by  any  common  carrier  subject  to  the  provisions  of  this  Act  may 
either  make  complaint  to  the  Commission  as  hereinafter  pro- 
vided for,  or  may  bring  suit  in  his  or  their  own  behalf  for  the 
recovery  of  the  damages  for  which  such  common  carrier  may 
be  liable  under  the  provisions  of  this  Act,  in  any  district  or  cir- 
cuit court  of  the  United  States  of  competent  jurisdiction;  but 
such  person  or  persons  shall  not  have  the  right  to  pursue  both 
of  said  remedies,  and  must  in  each  case  elect  which  one  of  the 
two  methods  of  procedure  herein  provided  for  he  or  they  will 
adopt.  In  any  such  action  brought  for  the  recovery  of  damages, 
the  court  before  which  the  same  shall  be  pending  may  compel 
any  director,  officer,  receiver,  trustee,  or  agent  of  the  corporation 
or  company  defendant  in  such  suit  to  attend,  appear,  and  testify 
in  such  case,  and  may  compel  the  production  of  the  books  and 
papers  of  such  corporation  or  company  party  to  any  such  suit; 
the  claim  that  any  such  testimony  or  evidence  may  tend  to 
criminate  the  person  giving  such  evidence  shall  not  excuse  such 
witness  from  testifying,  but  such  evidence  or  testimony  shall 
not  be  used  against  such  person  on  the  trial  of  any  criminal  pro- 
ceeding. 

§  10.  Penalties  for  violations  of  Act  by  carriers.1 

SEC.  10.  (As  amended  March  2,  1889,  and  June  18,  1910.) 
That  any  common  carrier  subject  to  the  provisions  of  this 
1  This  heading  is  not  in  the  act. 
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Act,  or,  whenever  such  common  carrier  is  a  corporation,  any 
director  or  officer  thereof,  or  any  receiver,  trustee,  lessee,  agent, 
or  person  acting  for  or  employed  by  such  corporation,  who, 
alone  or  with  any  other  corporation,  company,  person,  or  party, 
shall  willfully  do  or  cause  to  be  done,  or  shall  willingly  suffer  or 
permit  to  be  done,  any  act,  matter,  or  thing  in  this  Act  pro- 
hibited or  declared  to  be  unlawful,  or  who  shall  aid  or  abet 
therein,  or  shall  willfully  omit  or  fail  to  do  any  act,  matter,  or 
thing  in  this  Act  required  to  be  done,  or  shall  cause  or  willingly 
suffer  or  permit  any  act,  matter,  or  thing  so  directed  or  required 
by  this  Act  to  be  done  not  to  be  so  done,  or  shall  aid  or  abet  any 
such  omission  or  failure,  or  shall  be  guilty  of  any  infraction  of 
this  Act  for  which  no  penalty  is  otherwise  provided,  or  who  shall 
aid  or  abet  therein,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall,  upon  conviction  thereof  in  any  district  court  of  the 
United  States  within  the  jurisdiction  of  which  such  offense  was 
committed,  be  subject  to  a  fine  of  not  to  exceed  five  thousand 
dollars  for  each  offense:  Provided,  That  if  the  offense  for  which 
any  person  shall  be  convicted  as  aforesaid  shall  be  an  unlawful 
discrimination  in  rates,  fares,  or  charges  for  the  transportation 
of  passengers  or  property,  such  person  shall,  in  addition  to  the 
fine  hereinbefore  provided  for,  be  liable  to  imprisonment  in  the 
penitentiary  for  a  term  of  not  exceeding  two  years,  or  both  such 
fine  and  imprisonment,  in  the  discretion  of  the  court. 

Any  common  carrier  subject  to  the  provisions  of  this  Act,  or, 
whenever  such  common  carrier  is  a  corporation,  any  officer  or 
agent  thereof,  or  any  person  acting  for  or  employed  by  such  cor- 
poration, who,  by  means  of  false  billing,  false  classification,  false 
weighing,  or  false  report  of  weight,  or  by  any  other  device  or 
means,  shall  knowingly  and  willfully  assist,  or  shall  willingly 
suffer  or  permit,  any  person  or  persons  to  obtain  transportation 
for  property  at  less  than  the  regular  rates  then  established  and 
in  force  on  the  line  of  transportation  of  such  common  carrier, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  con- 
viction thereof  in  any  court  of  the  United  States  of  competent 
jurisdiction  within  the  district  in  which  such  offense  was  com- 
mitted, be  subject  to  a  fine  of  not  exceeding  five  thousand  dol- 
lars, or  imprisonment  in  the  penitentiary  for  a  term  of  not  ex- 
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ceeding  two  years,  or  both,  in  the  discretion  of  the  court,  for 
each  offense. 

Any  person,  corporation,  or  company,  or  any  agent  or  officer 
thereof,  who  shall  deliver  property  for  transportation  to  any 
common  carrier  subject  to  the  provisions  of  this  Act,  or  for 
whom,  as  consignor  or  consignee,  any  such  carrier  shall  transport 
property,  who  shall  knowingly  and  willfully,  directly  or  indi- 
rectly, himself  or  by  employee,  agent,  officer,  or  otherwise,  by 
false  billing,  false  classification,  false  weighing,  false  representa- 
tion of  the  contents  of  the  package  or  the  substance  of  the  prop- 
erty, false  report  of  weight,  false  statement,  or  by  any  other 
device  or  means,  whether  with  or  without  the  consent  or  conniv- 
ance of  the  carrier,  its  agent,  or  officer,  obtain  or  attempt  to 
obtain  transportation  for  such  property  at  less  than  the  regular 
rates  then  established  and  in  force  on  the  line  of  transportation; 
or  who  shall  knowingly  and  willfully,  directly  or  indirectly,  him- 
self or  by  employee,  agent,  officer,  or  otherwise,  by  false  state- 
ment or  representation  as  to  cost,  value,  nature,  or  extent  of 
injury,  or  by  the  use  of  any  false  bill,  bill  of  lading,  receipt, 
voucher,  roll,  account,  claim,  certificate,  affidavit,  or  deposition, 
knowing  the  same  to  be  false,  fictitious,  or  fraudulent,  or  to 
contain  any  false,  fictitious,  or  fraudulent  statement  or  entry, 
obtain  or  attempt  to  obtain  any  allowance,  refund,  or  payment 
for  damage  or  otherwise  in  connection  with  or  growing  out  of 
the  transportation  of  or  agreement  to  transport  such  property, 
whether  with  or  without  the  consent  or  connivance  of  the  car- 
rier, whereby  the  compensation  of  such  carrier  for  such  trans- 
portation, either  before  or  after  payment,  shall  in  fact  be  made 
less  than  the  regular  rates  then  established  and  in  force  on  the 
line  of  transportation,  shall  be  deemed  guilty  of  fraud,  which  is 
hereby  declared  to  be  a  misdemeanor,  and  shall,  upon  conviction 
thereof  in  any  court  of  the  United  States  of  competent  jurisdic- 
tion, within  the  district  in  which  such  offense  was  wholly  or  in 
part  committed,  be  subject  for  each  offense  to  a  fine  of  not  ex- 
ceeding five  thousand  dollars  or  imprisonment  in  the  peniten- 
tiary for  a  term  of  not  exceeding  two  years,  or  both,  in  the  dis- 
cretion of  the  court:  Provided,  That  the  penalty  of  imprisonment 
shall  not  apply  to  artificial  persons. 
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If  any  such  person,  or  any  officer  or  agent  of  any  such  cor- 
poration or  company,  shall,  by  payment  of  money  or  other  thing 
of  value,  solicitation,  or  otherwise,  induce  or  attempt  to  induce 
any  common  carrier  subject  to  the  provisions  of  this  Act,  or  any 
of  its  officers  or  agents,  to  discriminate  unjustly  in  his,  its,  or 
their  favor  as  against  any  other  consignor  or  consignee  in  the 
transportation  of  property,  or  shall  aid  or  abet  any  common  car- 
rier in  any  such  unjust  discrimination,  such  person  or  such  officer 
or  agent  of  such  corporation  or  company  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall,  upon  conviction  thereof  in  any 
court  of  the  United  States  of  competent  jurisdiction  within  the 
district  in  which  such  offense  was  committed,  be  subject  to  a 
fine  of  not  exceeding  five  thousand  dollars,  or  imprisonment  in 
the  penitentiary  for  a  term  of  not  exceeding  two  years,  or  both, 
in  the  discretion  of  the  court,  for  each  offense;  and  such  person, 
corporation,  or  company  shall  also,  together  with  said  common 
carrier,  be  liable,  jointly  or  severally,  in  an  action  to  be  brought 
by  any  consignor  or  consignee  discriminated  against  in  any  court 
of  the  United  States  of  competent  jurisdiction  for  all  damages 
caused  by  or  resulting  therefrom. 

§  11.  The  Interstate  Commerce  Commission.1 

SEC.  11.  That  a  Commission  is  hereby  created  and  estab- 
lished to  be  known  as  the  Interstate  Commerce  Commission, 
which  shall  be  composed  of  five  Commissioners,  who  shall  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate.  The  Commissioners  first  appointed  under  this 
Act  shall  continue  in  office  for  the  term  of  two,  three,  four,  five, 
and  six  years,  respectively,  from  the  first  day  of  January,  Anno 
Domini  eighteen  hundred  and  eighty-seven,  the  term  of  each 
to  be  designated  by  the  President;  but  their  successors  shall  be 
appointed  for  terms  of  six  years,  except  that  any  person  chosen 
to  fill  a  vacancy  shall  be  appointed  only  for  the  unexpired  time 
of  the  Commissioner  whom  he  shall  succeed.  Any  Commissioner 
may  be  removed  by  the  President  for  inefficiency,  neglect  of 
duty,  or  malfeasance  in  office.  Not  more  than  three  of  the 
Commissioners  shall  be  appointed  from  the  same  political  party. 
1  This  heading  is  not  in  the  act. 
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No  person  in  the  employ  of  or  holding  any  official  relation  to 
any  common  carrier  subject  to  the  provisions  of  this  act,  or 
owning  stock  or  bonds  thereof,  or  who  is  in  any  manner  pecun- 
iarily interested  therein,  shall  enter  upon  the  duties  of  or  hold 
such  office.  Said  Commissioners  shall  not  engage  in  any  other 
business,  vocation,  or  employment.  No  vacancy  in  the  Com- 
mission shall  impair  the  right  of  the  remaining  Commissioners 
to  exercise  all  the  powers  of  the  Commission.  (See  section  24, 
enlarging  Commission  and  increasing  salaries.) 

§  12.  Powers  and  duties  of  the  Commission.1 

SEC.  12.  (As  amended  March  2,  1889,  and  February  10,  1891.) 
That  the  Commission  hereby  created  shall  have  authority 
to  inquire  into  the  management  of  the  business  of  all  common 
carriers  subject  to  the  provisions  of  this  Act,  and  shall  keep  it- 
self informed  as  to  the  manner  and  method  in  which  the  same 
is  conducted,  and  shall  have  the  right  to  obtain  from  such  com- 
mon carriers  full  and  complete  information  necessary  to  enable 
the  Commission  to  perform  the  duties  and  carry  out  the  ob- 
jects for  which  it  was  created;  and  the  Commission  is  hereby 
authorized  and  required  to  execute  and  enforce  the  provisions 
of  this  Act;  and,  upon  the  request  of  the  Commission,  it  shall  be 
the  duty  of  any  district  attorney  of  the  United  States  to  whom 
the  Commission  may  apply  to  institute  in  the  proper  court  and 
to  prosecute  under  the  direction  of  the  Attorney-General  of 
the  United  States  all  necessary  proceedings  for  the  enforcement 
of  the  provisions  of  this  Act  and  for  the  punishment  of  all 
violations  thereof,  and  the  costs  and  expenses  of  such  prosecu- 
tion shall  be  paid  out  of  the  appropriation  for  the  expenses  of 
the  courts  of  the  United  States;  and  for  the  purposes  of  this 
Act  the  Commission  shall  have  power  to  require,  by  subpoena, 
the  attendance  and  testimony  of  witnesses  and  the  production 
of  all  books,  papers,  tariffs,  contracts,  agreements,  and  docu- 
ments relating  to  any  matter  under  investigation. 

Such  attendance  of  witnesses,  and  the  production  of  such  doc- 
umentary evidence,  may  be  required  from  any  place  in  the 
United  States,  at  any  designated  place  of  hearing.    And  in  case 
1  This  heading  is  not  in  the  act. 
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of  disobedience  to  a  subpoena  the  Commission,  or  any  party  to  a 
proceeding  before  the  Commission,  may  invoke  the  aid  of  any 
court  of  the  United  States  in  requiring  the  attendance  and  testi- 
mony of  witnesses  and  the  production  of  books,  papers,  and 
documents  under  the  provisions  of  this  section. 

And  any  of  the  circuit  courts  of  the  United  States  within  the 
jurisdiction  of  which  such  inquiry  is  carried  on  may,  in  case  of 
contumacy  or  refusal  to  obey  a  subpoena  issued  to  any  common 
carrier  subject  to  the  provisions  of  this  Act,  or  other  person, 
issue  an  order  requiring  such  common  carrier  or  other  person  to 
appear  before  said  Commission  (and  produce  books  and  papers 
if  so  ordered)  and  give  evidence  touching  the  matter  in  question ; 
and  any  failure  to  obey  such  order  of  the  court  may  be  punished 
by  such  court  as  a  contempt  thereof.  The  claim  that  any  such 
testimony  or  evidence  may  tend  to  criminate  the  person  giving 
such  evidence  shall  not  excuse  such  witness  from  testifying; 
but  such  evidence  or  testimony  shall  not  be  used  against  such 
person  on  the  trial  of  any  criminal  proceeding. 

The  testimony  of  any  witness  may  be  taken,  at  the  instance 
of  a  party  in  any  proceeding  or  investigation  pending  before 
the  Commission,  by  deposition,  at  any  time  after  a  cause  or 
proceeding  is  at  issue  on  petition  and  answer.  The  Commission 
may  also  order  testimony  to  be  taken  by  deposition  in  any  pro- 
ceeding or  investigation  pending  before  it,  at  any  stage  of  such 
proceeding  or  investigation.  Such  depositions  may  be  taken 
before  any  judge  of  any  court  of  the  United  States,  or  any  com- 
missioner of  a  circuit,  or  any  clerk  of  a  district  or  circuit  court, 
or  any  chancellor,  justice,  or  judge  of  a  supreme  or  superior 
court,  mayor  or  chief  magistrate  of  a  city,  judge  of  a  county 
court,  or  court  of  common  pleas  of  any  of  the  United  States,  or 
any  notary  public,  not  being  of  counsel  or  attorney  to  either  of 
the  parties,  nor  interested  in  the  event  of  the  proceeding  or  in- 
vestigation. Reasonable  notice  must  first  be  given  in  writing 
by  the  party,  or  his  attorney,  proposing  to  take  such  deposition 
to  the  opposite  party  or  his  attorney  of  record,  as  either  may 
be  nearest,  which  notice  shall  state  the  name  of  the  witness  and 
the  time  and  place  of  the  taking  of  his  deposition.  Any  person 
may  be  compelled  to  appear  and  depose,  and  to  produce  docu- 
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mentary  evidence,  in  the  same  manner  as  witnesses  may  be 
compelled  to  appear  and  testify  and  produce  documentary  evi- 
dence before  the  Commission  as  hereinbefore  provided. 

Every  person  deposing  as  herein  provided  shall  be  cautioned 
and  sworn  (or  affirm,  if  he  so  request)  to  testify  the  whole  truth, 
and  shall  be  carefully  examined.  His  testimony  shall  be  reduced 
to  writing  by  the  magistrate  taking  the  deposition,  or  under  his 
direction,  and  shall,  after  it  has  been  reduced  to  writing,  be  sub- 
scribed by  the  deponent. 

If  a  witness  whose  testimony  may  be  desired  to  be  taken  by 
deposition  be  in  a  foreign  country,  the  deposition  may  be  taken 
before  an  officer  or  person  designated  by  the  Commission,  or 
agreed  upon  by  the  parties  by  stipulation  in  writing  to  be  filed 
with  the  Commission.  All  depositions  must  be  promptly  filed 
with  the  Commission. 

Witnesses  whose  depositions  are  taken  pursuant  to  this  Act, 
and  the  magistrate  or  other  officer  taking  the  same,  shall  sever- 
ally be  entitled  to  the  same  fees  as  are  paid  for  like  services  in 
the  courts  of  the  United  States. 

§  13.  Complaints  to  Commission.1 

SEC.  13.  (As  amended  June  18,  1910.) 

That  any  person,  firm,  corporation,  company,  or  association, 
or  any  mercantile,  agricultural,  or  manufacturing  society  or 
other  organization,  or  any  body  politic  or  municipal  organiza- 
tion, or  any  common  carrier,  complaining  of  anything  done  or 
omitted  to  be  done  by  any  common  carrier  subject  to  the  pro- 
visions of  this  Act,  in  contravention  of  the  provisions  thereof, 
may  apply  to  said  Commission  by  petition,  which  shall  briefly 
state  the  facts;  whereupon  a  statement  of  the  complaint  thus 
made  shall  be  forwarded  by  the  Commission  to  such  common 
carrier,  who  shall  be  called  upon  to  satisfy  the  complaint,  or  to 
answer  the  same  in  writing,  within  a  reasonable  time,  to  be 
specified  by  the  Commission.  If  such  common  carrier  within 
the  time  specified  shall  make  reparation  for  the  injury  alleged 
to  have  been  done,  the  common  carrier  shall  be  relieved  of 
liability  to  the  complainant  only  for  the  particular  violation  of 
1  This  heading  is  not  in  the  act. 
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law  thus  complained  of.  If  such  carrier  or  carriers  shall  not 
satisfy  the  complaint  within  the  time  specified,  or  there  shall 
appear  to  be  any  reasonable  ground  for  investigating  said  com- 
plaint, it  shall  be  the  duty  of  the  Commission  to  investigate  the 
matters  complained  of  in  such  manner  and  by  such  means  as  it 
shall  deem  proper. 

Said  Commission  shall,  in  like  manner  and  with  the  same 
authority  and  powers,  investigate  any  complaint  forwarded  by 
the  railroad  commissioner  or  railroad  commission  of  any  State 
or  Territory  at  the  request  of  such  commissioner  or  commission, 
and  the  Interstate  Commerce  Commission  shall  have  full  au- 
thority and  power  at  any  time  to  institute  an  inquiry,  on  its 
own  motion,  in  any  case  and  as  to  any  matter  or  thing  concern- 
ing which  a  complaint  is  authorized  to  be  made,  to  or  before 
said  Commission  by  any  provision  of  this  Act,  or  concerning 
which  any  question  may  arise  under  any  of  the  provisions  of 
this  Act,  or  relating  to  the  enforcement  of  any  of  the  provisions 
of  this  Act.  And  the  said  Commission  shall  have  the  same 
powers  and  authority  to  proceed  with  any  inquiry  instituted  on 
its  own  motion  as  though  it  had  been  appealed  to  by  complaint 
or  petition  under  any  of  the  provisions  of  this  Act,  including 
the  power  to  make  and  enforce  any  order  or  orders  in  the  case, 
or  relating  to  the  matter  or  thing  concerning  which  the  inquiry 
is  had  excepting  orders  for  the  payment  of  money.  No  com- 
plaint shall  at  any  time  be  dismissed  because  of  the  absence  of 
direct  damage  to  the  complainant. 

§  14.  Commission  must  make  reports.1 
SEC.  14.  (Amended  March  2,  1889,  and  June  20,  1906.) 
That  whenever  an  investigation  shall  be  made  by  said  Com- 
mission, it  shall  be  its  duty  to  make  a  report  in  writing  in  respect 
thereto,  which  shall  state  the  conclusions  of  the  Commission, 
together  with  its  decision,  order,  or  requirement  in  the  premises; 
and  in  case  damages  are  awarded  such  report  shall  include  the 
findings  of  fact  on  which  the  award  is  made. 

All  reports  of  investigations  made  by  the  Commission  shall 
be  entered  of  record,  and  a  copy  thereof  shall  be  furnished  to  the 
1  This  heading  is  not  in  the  act. 
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party  who  may  have  complained,  and  to  any  common  carrier 
that  may  have  been  complained  of. 

The  Commission  may  provide  for  the  publication  of  its  re- 
ports and  decisions  in  such  form  and  manner  as  may  be  best 
adapted  for  public  information  and  use,  and  such  authorized 
publications  shall  be  competent  evidence  of  the  reports  and  de- 
cisions of  the  Commission  therein  contained  in  all  courts  of  the 
United  States  and  of  the  several  States  without  any  further  proof 
or  authentication  thereof.  The  Commission  may  also  cause  to 
be  printed  for  early  distribution  its  annual  reports. 

§  15.  Commission  may  prescribe  rates  and  classifications.1 

SEC.  15.  (As  amended  June  29,  1906,  and  June  18,  1910.) 
That  whenever,  after  full  hearing  upon  a  complaint  made  as 
provided  in  section  thirteen  of  this  Act,  or  after  full  hearing 
under  an  order  for  investigation  and  hearing  made  by  the  Com- 
mission on  its  own  initiative  (either  in  extension  of  any  pending 
complaint  or  without  any  complaint  whatever),  the  Commission 
shall  be  of  opinion  that  any  individual  or  joint  rates  or  charges 
whatsoever  demanded,  charged,  or  collected  by  any  common 
carrier  or  carriers  subject  to  the  provisions  of  this  Act  for  the 
transportation  of  persons  or  property  or  for  the  transmission  of 
messages  by  telegraph  or  telephone  as  denned  in  the  first  section 
of  this  Act,  or  that  any  individual  or  joint  classifications,  regu- 
lations, or  practices  whatsoever  of  such  carrier  or  carriers  sub- 
ject to  the  provisions  of  this  Act  are  unjust  or  unreasonable  or 
unjustly  discriminatory,  or  unduly  preferential  or  prejudicial  or 
otherwise  in  violation  of  any  of  the  provisions  of  this  Act,  the 
Commission  is  hereby  authorized  and  empowered  to  determine 
and  prescribe  what  will  be  the  just  and  reasonable  individual 
or  joint  rate  or  rates,  charge  or  charges,  to  be  thereafter  ob- 
served in  such  case  as  the  maximum  to  be  charged,  and  what  in- 
dividual or  joint  classification,  regulation,  or  practice  is  just,  fair, 
and  reasonable,  to  be  thereafter  followed,  and  to  make  an  order 
that  the  carrier  or  carriers  shall  cease  and  desist  from  such  viola- 
tion to  the  extent  to  which  the  Commission  finds  the  same  to 
exist,  and  shall  not  thereafter  publish,  demand,  or  collect  any 
1  This  heading  is  not  in  the  act. 
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rate  or  charge  for  such  transportation  or  transmission  in  excess 
of  the  maximum  rate  or  charge  so  prescribed,  and  shall  adopt  the 
classification  and  shall  conform  to  and  observe  the  regulation 
or  practice  so  prescribed.  All  orders  of  the  Commission,  except 
orders  for  the  payment  of  money,  shall  take  effect  within  such 
reasonable  time,  not  less  then  thirty  days,  and  shall  continue 
in  force  for  such  period  of  time,  not  exceeding  two  years,  as 
shall  be  prescribed  in  the  order  of  the  Commission,  unless  the 
same  shall  be  suspended  or  modified  or  set  aside  by  the  Com- 
mission, or  be  suspended  or  set  aside  by  a  court  of  competent 
jurisdiction.  Whenever  the  carrier  or  carriers,  in  obedience  to 
such  order  of  the  Commission  or  otherwise,  in  respect  to  joint 
rates,  fares,  or  charges,  shall  fail  to  agree  among  themselves 
upon  the  apportionment  or  division  thereof,  the  Commission 
may,  after  hearing,  make  a  supplemental  order  prescribing  the 
just  and  reasonable  proportion  of  such  joint  rate  to  be  received 
by  each  carrier  party  thereto,  which  order  shall  take  effect  as 
a  part  of  the  original  order. 

Whenever  there  shall  be  filed  with  the  Commission  any  sched- 
ule stating  a  new  individual  or  joint  rate,  fare,  or  charge,  or 
any  new  individual  or  joint  classification,  or  any  new  individual 
or  joint  regulation  or  practice  affecting  any  rate,  fare,  or  charge, 
the  Commission  shall  have,  and  it  is  hereby  given,  authority, 
either  upon  complaint  or  upon  its.  own  initiative  without  com- 
plaint, at  once,  and  if  it  so  orders,  without  answer  or  other  formal 
pleading  by  the  interested  carrier  or  carriers,  but  upon  reason- 
able notice,  to  enter  upon  a  hearing  concerning  the  propriety  of 
such  rate,  fare,  charge,  classification,  regulation,  or  practice; 
and  pending  such  hearing  and  the  decision  thereon  the  Commis- 
sion upon  filing  with  such  schedule  and  delivering  to  the  carrier 
or  carriers  affected  thereby  a  statement  in  writing  of  its  reasons 
for  such  suspension  may  suspend  the  operation  of  such  schedule 
and  defer  the  use  of  such  rate,  fare,  charge,  classification,  regu- 
lation, or  practice,  but  not  for  a  longer  period  than  one  hundred 
and  twenty  days  beyond  the  time  when  such  rate,  fare,  charge, 
classification,  regulation,  or  practice  would  otherwise  go  into 
effect;  and  after  full  hearing,  whether  completed  before  or  after 
the  rate,  fare,  charge,  classification,  regulation,  or  practice  goes 
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into  effect,  the  Commission  may  make  such  order  in  reference 
to  such  rate,  fare,  charge,  classification,  regulation,  or  practice 
as  would  be  proper  in  a  proceeding  initiated  after  the  rate,  fare, 
charge,  classification,  regulation,  or  practice  had  become  ef- 
fective :  Provided,  That  if  any  such  hearing  cannot  be  concluded 
within  the  period  of  suspension,  as  above  stated,  the  Interstate 
Commerce  Commission  may,  in  its  discretion,  extend  the  time 
of  suspension  for  a  further  period  not  exceeding  six  months.  At 
any  hearing  involving  a  rate  increased  after  January  first,  nine- 
teen hundred  and  ten,  or  of  a  rate  sought  to  be  increased  after 
the  passage  of  this  Act,  the  burden  of  proof  to  show  that  the  in- 
creased rate  or  proposed  increased  rate  is  just  and  reasonable 
shall  be  upon  the  common  carrier,  and  the  Commission  shall 
give  to  the  hearing  and  decision  of  such  questions  preference 
over  all  other  questions  pending  before  it  and  decide  the  same 
as  speedily  as  possible. 

The  Commission  may  also,  after  hearing,  on  a  complaint  or 
upon  its  own  initiative  without  complaint,  establish  through 
routes  and  joint  classifications,  and  may  establish  joint  rates 
as  the  maximum  to  be  charged  and  may  prescribe  the  division 
of  such  rates  as  hereinbefore  provided  and  the  terms  and  condi- 
tions under  which  such  through  routes  shall  be  operated,  when- 
ever the  carriers  themselves  shall  have  refused  or  neglected  to 
establish  voluntarily  such  through  routes  or  joint  classifications 
or  joint  rates;  and  this  provision  shall  apply  when  one  of  the 
connecting  carriers  is  a  water  line.  The  Commission  shall  not, 
however,  establish  any  through  route,  classification,  or  rate  be- 
tween street  electric  passenger  railways  not  engaged  in  the 
general  business  of  transporting  freight  in  addition  to  their  pas- 
senger and  express  business  and  railroads  of  a  different  char- 
acter, nor  shall  the  Commission  have  the  right  to  establish  any 
route,  classification,  rate,  fare,  or  charge  when  the  transporta- 
tion is  wholly  by  water,  and  any  transportation  by  water  af- 
fected by  this  Act  shall  be  'subject  to  the  laws  and  regulations 
applicable  to  transportation  by  water. 

And  in  establishing  such  through  route,  the  Commission  shall 
not  require  any  company,  without  its  consent,  to  embrace  in 
such  route  substantially  less  than  the  entire  length  of  its  rail- 
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road  and  of  any  intermediate  railroad  operated  in  conjunction 
and  under  a  common  management  or  control  therewith  which 
lies  between  the  termini  of  such  proposed  through  route,  unless 
to  do  so  would  make  such  through  route  unreasonably  long  as 
compared  with  another  practicable  through  route  which  could 
otherwise  be  established. 

In  all  cases  where  at  the  time  of  delivery  of  property  to  any 
railroad  corporation  being  a  common  carrier,  for  transportation 
subject  to  the  provisions  of  this  Act  to  any  point  of  destination, 
between  which  and  the  point  of  such  delivery  for  shipment  two 
or  more  through  routes  and  through  rates  shall  have  been  es- 
tablished as  in  this  Act  provided  to  which  through  routes  and 
through  rates  such  carrier  is  a  party,  the  person,  firm,  or  cor- 
poration making  such  shipment,  subject  to  such  reasonable  ex- 
ceptions and  regulations  as  the  Interstate  Commerce  Commis- 
sion shall  from  time  to  time  prescribe,  shall  have  the  right  to 
designate  in  writing  by  which  of  such  through  routes  such  prop- 
erty shall  be  transported  to  destination,  and  it  shall  thereupon 
be  the  duty  of  the  initial  carrier  to  route  said  property  and  issue 
a  through  bill  of  lading  therefor  as  so  directed,  and  to  transport 
said  property  over  its  own  line  or  lines  and  deliver  the  same  to 
a  connecting  line  or  lines  according  to  such  through  route,  and 
it  shall  be  the  duty  of  each  of  said  connecting  carriers  to  re- 
ceive said  property  and  transport  it  over  the  said  line  or  lines 
and  deliver  the  same  to  the  next  succeeding  carrier  or  consignee 
according  to  the  routing  instructions  in  said  bill  of  lading:  Pro- 
vided, however,  That  the  shipper  shall  in  all  instances  have  the 
right  to  determine,  where  competing  lines  of  railroad  constitute 
portions  of  a  through  line  or  route,  over  which  of  said  competing 
lines  so  constituting  a  portion  of  said  through  line  or  route  his 
freight  shall  be  transported. 

It  shall  be  unlawful  for  any  common  carrier  subject  to  the 
provisions  of  this  Act,  or  any  officer,  agent,  or  employee  of  such 
common  carrier,  or  for  any  other  person  or  corporation  lawfully 
authorized  by  such  common  carrier  to  receive  information  there- 
from, knowingly  to  disclose  to  or  permit  to  be  acquired  by  any 
person  or  corporation  other  than  the  shipper  or  consignee,  with- 
out the  consent  of  such  shipper  or  consignee,  any  information 
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concerning  the  nature,  kind,  quantity,  destination,  consignee,  or 
routing  of  any  property  tendered  or  delivered  to  such  common 
carrier  for  interstate  transportation,  which  information  may  be 
used  to  the  detriment  or  prejudice  of  such  shipper  or  consignee, 
or  which  may  improperly  disclose  his  business  transactions  to  a 
competitor;  and  it  shall  also  be  unlawful  for  any  person  or  cor- 
poration to  solicit  or  knowingly  receive  any  such  information 
which  may  be  so  used :  Provided,  That  nothing  in  this  Act  shall 
be  construed  to  prevent  the  giving  of  such  information  in  re- 
sponse to  any  legal  process  issued  under  the  authority  of  any 
state  or  federal  court,  or  to  any  officer  or  agent  of  the  Govern- 
ment of  the  United  States,  or  of  any  State  or  Territory,  in  the 
exercise  of  his  powers,  or  to  any  officer  or  other  duly  authorized 
person  seeking  such  information  for  the  prosecution  of  persons 
charged  with  or  suspected  of  crime;  or  information  given  by  a 
common  carrier  to  another  carrier  or  its  duly  authorized  agent, 
for  the  purpose  of  adjusting  mutual  traffic  accounts  in  the  ordi- 
nary course  of  business  of  such  carriers. 

Any  person,  corporation,  or  association  violating  any  of  the 
provisions  of  the  next  preceding  paragraph  of  this  section  shall 
be  deemed  guilty  of  a  misdemeanor,  and  for  each  offense,  on 
conviction,  shall  pay  to  the  United  States  a  penalty  of  not  more 
than  one  thousand  dollars. 

If  the  owner  of  property  transported  under  this  Act  directly 
or  indirectly  renders  any  service  connected  with  such  transporta- 
tion, or  furnishes  any  instrumentality  used  therein,  the  charge 
and  allowance  therefor  shall  be  no  more  than  is  just  and  reason- 
able, and  the  Commission  may,  after  hearing  on  a  complaint 
or  on  its  own  initiative,  determine  what  is  a  reasonable  charge  as 
the  maximum  to  be  paid  by  the  carrier  or  carriers  for  the 
services  so  rendered  or  for  the  use  of  the  instrumentality  so 
furnished,  and  fix  the  same  by  appropriate  order,  which  or- 
der shall  have  the  same  force  and  effect  and  be  enforced  in 
like  manner  as  the  orders  above  provided  for  under  this  sec- 
tion. 

The  foregoing  enumeration  of  powers  shall  not  exclude  any 
power  which  the  Commission  would  otherwise  have  in  the  mak- 
ing of  an  order  under  the  provisions  of  this  Act. 
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§  16.  Award  of  damages  by  Commission.1 

SEC.  16.  (Amended  March  2, 1889,  June  29, 1906,  and  June  18, 
1910.) 

That  if,  after  hearing  on  a  complaint  made  as  provided  in  sec- 
tion thirteen  of  this  Act,  the  Commission  shall  determine  that 
any  party  complainant  is  entitled  to  an  award  of  damages  under 
the  pro  visions  of  this  Act  for  a  violation  thereof,  the  Commission 
shall  make  an  order  directing  the  carrier  to  pay  to  the  complain- 
ant the  sum  to  which  he  is  entitled  on  or  before  a  day  named. 

If  a  carrier  does  not  comply  with  an  order  for  the  payment  of 
money  within  the  time  limit  in  such  order,  the  complainant,  or 
any  person  for  whose  benefit  such  order  was  made,  may  file  in 
the  circuit  court  of  the  United  States  for  the  district  in  which  he 
resides  or  in  which  is  located  the  principal  operating  office  of 
the  carrier,  or  through  which  the  road  of  the  carrier  runs,  or  in 
any  state  court  of  general  jurisdiction  having  jurisdiction  of  the 
parties,  a  petition  setting  forth  briefly  the  causes  for  which  he 
claims  damages,  and  the  order  of  the  Commission  in  the  prem- 
ises. Such  suit  in  the  circuit  court  of  the  United  States  shall 
proceed  in  all  respects  like  other  civil  suits  for  damages,  except 
that  on  the  trial  of  such  suit  the  findings  and  order  of  the  Com- 
mission shall  be  prima  facie  evidence  of  the  facts  therein  stated, 
and  except  that  the  petitioner  shall  not  be  liable  for  costs  ha 
the  circuit  court  nor  for  costs  at  any  subsequent  stage  of  the 
proceedings  unless  they  accrue  upon  his  appeal.  If  the  peti- 
tioner shall  finally  prevail  he  shall  be  allowed  a  reasonable  at- 
torney's fee,  to  be  taxed  and  collected  as  a  part  of  the  costs  of 
the  suit.  All  complaints  for  the  recovery  of  damages  shall  be 
filed  with  the  Commission  within  two  years  from  the  time  the 
cause  of  action  accrues,  and  not  after,  and  a  petition  for  the 
enforcement  of  an  order  for  the  payment  of  money  shall  be 
filed  in  the  circuit  court  or  state  court  within  one  year  from  the 
date  of  the  order,  and  not  after. 

In  such  suits  all  parties  in  whose  favor  the  Commission  may 
have  made  an  award  for  damages  by  a  single  order  may  be  joined 
as  plaintiffs,  and  all  of  the  carriers  parties  to  such  order  award- 
ing such  damages  may  be  joined  as  defendants,  and  such  suit 
1  This  heading  is  not  in  the  act. 
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may  be  maintained  by  such  joint  plaintiffs  and  against  such  joint 
defendants  in  any  district  where  any  one  of  such  joint  plaintiffs 
could  maintain  such  suit  against  any  one  of  such  joint  defend- 
ants; and  service  of  process  against  any  one  of  such  defendants 
as  may  not  be  found  in  the  district  where  the  suit  is  brought 
may  be  made  in  any  district  where  such  defendant  carrier  has  its 
principal  operating  office.  In  case  of  such  joint  suit  the  recovery, 
if  any,  may  be  by  judgment  in  favor  of  any  one  of  such  plain- 
tiffs against  the  defendant  found  to  be  liable  to  such  plaintiff. 

Every  order  of  the  Commission  shall  be  forthwith  served  upon 
the  designated  agent  of  the  carrier  in  the  city  of  Washington  or 
in  such  other  manner  as  may  be  provided  by  law. 

The  Commission  shall  be  authorized  to  suspend  or  modify 
its  orders  upon  such  notice  and  in  such  manner  as  it  shall  deem 
proper. 

It  shall  be  the  duty  of  every  common  carrier,  its  agents  and 
employees,  to  observe  and  comply  with  such  orders  so  long  as 
the  same  shall  remain  in  effect. 

Any  carrier;  any  officer,  representative,  or  agent  of  a  carrier, 
or  any  receiver,  trustee,  lessee,  or  agent  of  either  of  them,  who 
knowingly  fails  or  neglects  to  obey  any  order  made  under  the 
provisions  of  section  fifteen  of  this  Act  shall  forfeit  to  the  United 
States  the  sum  of  five  thousand  dollars  for  each  offense.  Every 
distinct  violation  shall  be  a  separate  offense,  and  in'  case  of  a 
continuing  violation  each  day  shall  be  deemed  a  separate  offense. 

The  forfeiture  provided  for  in  this  Act  shall  be  payable  into 
the  Treasury  of  the  United  States,  and  shall  be  recoverable  in 
a  civil  suit  in  the  name  of  the  United  States,  brought  in  the  dis- 
trict where  the  carrier  has  its  principal  operating  office,  or  in 
any  district  through  which  the  road  of  the  carrier  runs. 

It  shall  be  the  duty  of  the  various  district  attorneys,  under 
the  direction  of  the  Attorney-General  of  the  United  States,  to 
prosecute  for  the  recovery  of  forfeitures.  The  costs  and  ex- 
penses of  such  prosecution  shall  be  paid  out  of  the  appropriation 
for  the  expenses  of  the  courts  of  the  United  States. 

The  Commission  may  employ  such  attorneys  as  it  finds  nec- 
essary for  proper  legal  aid  and  service  of  the  Commission  or 
its  members  in  the  conduct  of  their  work  or  for  proper  represen- 
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tation  of  the  public  interests  in  investigations  made  by  it  or 
cases  or  proceedings  pending  before  it,  whether  at  the  Com- 
mission's own  instance  or  upon  complaint,  or  to  appear  for  and 
represent  the  Commission  in  any  case  pending  in  the  Commerce 
Court;  and  the  expenses  of  such  employment  shall  be  paid  out 
of  the  appropriation  for  the  Commission. 

If  any  carrier  fails  or  neglects  to  obey  any  order  of  the  Com- 
mission other  than  for  the  payment  of  money,  while  the  same 
is  in  effect,  the  Interstate  Commerce  Commission  or  any  party 
injured  thereby,  or  the  United  States,  by  its  Attorney-General, 
may  apply  to  the  Commerce  Court  for  the  enforcement  of  such 
order.  If,  after  hearing,  that  Court  determines  that  the  order 
was  regularly  made  and  duly  served,  and  that  the  carrier  is  in 
disobedience  of  the  same,  the  Court  shall  enforce  obedience  to 
such  order  by  a  writ  of  injunction  or  other  proper  process,  man- 
datory or  otherwise,  to  restrain  such  carrier,  its  officers,  agents, 
or  representatives,  from  further  disobedience  of  such  order,  or 
to  enjoin  upon  it  or  them  obedience  to  the  same. 

The  copies  of  schedules  and  classifications  and  tariffs  of  rates, 
fares,  and  charges,  and  of  all  contracts,  agreements,  and  ar- 
rangements between  common  carriers  filed  with  the  Commission 
as  herein  provided,  and  the  statistics,  tables,  and  figures  con- 
tained in  the  annual  or  other  reports  of  carriers  made  to  the 
Commission  as  required  under  the  provisions  of  this  Act  shall 
be  preserved  as  public  records  in  the  custody  of  the  secretary  of 
the  Commission,  and  shall  be  received  as  prima  facie  evidence 
of  what  they  purport  to  be  for  the  purpose  of  investigations  by 
the  Commission  and  in  all  judicial  proceedings;  and  copies  of 
and  extracts  from  any  of  said  schedules,  classifications,  tariffs, 
contracts,  agreements,  arrangements,  or  reports,  made  public 
records  as  aforesaid,  certified  by  the  secretary,  under  the  Com- 
mission's seal,  shall  be  received  in  evidence  with  like  effect  as 
the  originals. 

§  16a.  Commission  may  grant  rehearings.1 
SEC.  16a.  (Added  June  29,  1906.) 

That  after  a  decision,  order,  or  requirement  has  been  made  by 
1  This  heading  is  not  in  the  act. 
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the  Commission  in  any  proceeding  any  party  thereto  may  at 
any  time  make  application  for  rehearing  of  the  same,  or  any 
matter  determined  therein,  and  it  shall  be  lawful  for  the  Com- 
mission in  its  discretion  to  grant  such  a  rehearing  if  sufficient 
reason  therefor  be  made  to  appear.  Applications  for  rehearing 
shall  be  governed  by  such  general  rules  as  the  Commission  may 
establish.  No  such  application  shall  excuse  any  carrier  from 
complying  with  or  obeying  any  decision,  order,  or  requirement 
of  the  Commission,  or  operate  in  any  manner  to  stay  or  post- 
pone the  enforcement  thereof,  without  the  special  order  of  the 
Commission.  In  case  a  rehearing  is  granted  the  proceedings 
thereupon  shall  conform  as  nearly  as  may  be  to  the  proceedings 
in  an  original  hearing,  except  as  the  Commission  may  other- 
wise direct;  and  if,  in  its  judgment,  after  such  rehearing  and 
the  consideration  of  all  facts,  including  those  arising  since  the 
former  hearing,  it  shall  appear  that  the  original  decision,  order, 
or  requirement  is  in  any  respect  unjust  or  unwarranted,  the  Com- 
mission may  reverse,  change,  or  modify  the  same  accordingly. 
Any  decision,  order,  or  requirement  made  after  such  rehearing, 
reversing,  changing,  or  modifying  the  original  determination 
shall  be  subject  to  the  same  provisions  as  an  original  order. 

§  17.  Form  of  procedure.1 

SEC.  17.  (As  amended  March  2,  1889.} 

That  the  Commission  may  conduct  its  proceedings  in  such 
manner  as  will  best  conduce  to  the  proper  dispatch  of  business 
and  to  the  ends  of  justice.  A  majority  of  the  Commission  shall 
constitute  a  quorum  for  the  transaction  of  business,  but  no 
Commissioner  shall  participate  in  any  hearing  or  proceeding  in 
which  he  has  any  pecuniary  interest.  Said  Commission  may, 
from  time  to  time,  make  or  amend  such  general  rules  or  orders 
as  may  be  requisite  for  the  order  and  regulation  of  proceedings 
before  it,  including  forms  of  notices  and  the  service  thereof, 
which  shall  conform,  as  nearly  as  may  be,  to  those  in  use  in  the 
courts  of  the  United  States.  Any  party  may  appear  before 
said  Commission  and  be  heard  in  person  or  by  attorney.  Every 
vote  and  official  act  of  the  Commission  shall  be  entered  of  record, 
1  This  heading  is  not  in  the  act. 
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and  its  proceedings  shall  be  public  upon  the  request  of  either 
party  interested.  Said  Commission  shall  have  an  official  seal, 
which  shall  be  judicially  noticed.  Either  of  the  members  of  the 
Commission  may  administer  oaths  and  affirmations  and  sign 
subpoenas. 

§  18.  Organization  of  the  Commission.1 

SEC.  18.  (As  amended  March  2,  1889.)  [See  Section  24,  in- 
creasing salaries  of  Commissioners.] 

That  each  Commissioner  shall  receive  an  annual  salary  of 
seven  thousand  five  hundred  dollars,  payable  in  the  same  man- 
ner as  the  judges  of  the -courts  of  the  United  States.  The  Com- 
mission shall  appoint  a  secretary,  who  shall  receive  an  annual 
salary  of  three  thousand  five  hundred  dollars,  [now  $5,000] 
payable  in  like  manner.  The  Commission  shall  have  authority 
to  employ  and  fix  the  compensation  of  such  other  employees  as 
it  may  find  necessary  to  the  proper  performance  of  its  duties. 
Until  otherwise  provided  by  law,  the  Commission  may  hire 
suitable  offices  for  its  use,  and  shall  have  authority  to  procure 
all  necessary  office  supplies.  Witnesses  summoned  before  the 
Commission  shall  be  paid  the  same  fees  and  mileage  that  are 
paid  witnesses  in  the  courts  of  the  United  States. 

All  of  the  expenses  of  the  Commission,  including  all  neces- 
sary expenses  for  transportation  incurred  by  the  Commissioners, 
or  by  their  employees  under  their  orders,  in  making  any  investi- 
gation, or  upon  official  business  in  any  other  places  than  in  the 
city  of  Washington,  shall  be  allowed  and  paid  on  the  presenta- 
tion of  itemized  vouchers  therefor  approved  by  the  chairman  of 
the  Commission. 

§  19.  Office  of  the  Commission.1 

SEC.  19.  That  the  principal  office  of  the  Commission  shall  be 
in  the  city  of  Washington,  where  its  general  sessions  shall  be 
held;  but  whenever  the  convenience  of  the  public  or  the  parties 
may  be  promoted,  or  delay  or  expense  prevented  thereby,  the 
Commission  may  hold  special  sessions  in  any  part  of  the  United 
States.  It  may,  by  one  or  more  of  the  Commissioners,  prosecute 
1  This  heading  is  not  in  the  act. 
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any  inquiry  necessary  to  its  duties,  in  any  part  of  the  United 
States,  into  any  matter  or  question  of  fact  pertaining  to  the 
business  of  any  common  carrier  subject  to  the  provisions  of 
this  Act. 

§  20.  Annual  reports  to  Commission.  ' 

SEC.  20.  (As  amended  June  29,  1906,  February  25,  1909,  and 
June  18,  1910.) 

That  the  Commission  is  hereby  authorized  to  require  annual 
reports  from  all  common  carriers  subject  to  the  provisions  of 
this  Act,  and  from  the  owners  of  all  railroads  engaged  in  inter- 
state commerce  as  denned  in  this  Act;  to  prescribe  the  manner 
in  which  such  reports  shall  be  made,  and  to  require  from  such 
carriers  specific  answers  to  all  questions  upon  which  the  Com- 
mission may  need  information.  Such  annual  reports  shall  show 
in  detail  the  amount  of  capital  stock  issued,  the  amounts  paid 
therefor,  and  the  manner  of  payment  for  the  same;  the  dividends 
paid,  the  surplus  fund,  if  any,  and  the  number  of  stockholders; 
the  funded  and  floating  debts  and  the  interest  paid  thereon;  the 
cost  and  value  of  the  carrier's  property,  franchises,  and  equip- 
ments; the  number  of  employees  and  the  salaries  paid  each  class; 
the  accidents  to  passengers,  employees,  and  other  persons,  and 
the  causes  thereof;  the  amounts  expended  for  improvements 
each  year,  how  expended,  and  the  character  of  such  improve- 
ments; the  earnings  and  receipts  from  each  branch  of  business 
and  from  all  sources;  the  operating  and  other  expenses;  the 
balances  of  profit  and  loss ;  and  a  complete  exhibit  of  the  financial 
operations  of  the  carrier  each  year,  including  an  annual  balance 
sheet.  Such  reports  shall  also  contain  such  information  in  re- 
lation to  rates  or  regulations  concerning  fares  or  freights,  or 
agreements,  arrangements,  or  contracts  affecting  the  same  as 
the  Commission  may  require;  and  the  Commission  may,  in  its 
discretion,  for  the  purpose  of  enabling  it  the  better  to  carry  out 
the  purposes  of  this  Act,  prescribe  a  period  of  time  within  which 
all  common  carriers  subject  to  the  provisions  of  this  Act  shall 
have,  as  near  as  may  be,  a  uniform  system  of  accounts,  and  the 
manner  in  which  such  accounts  shall  be  kept. 
1  This  heading  is  not  in  the  act. 
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Said  detailed  reports  shall  contain  all  the  required  statistics 
for  the  period  of  twelve  months  ending  on  the  thirtieth  day  of 
June  in  each  year,  or  on  the  thirty-first  day  of  December  in 
each  year  if  the  Commission  by  order  substitute  that  period  for 
the  year  ending  June  thirtieth,  and  shall  be  made  out  under  oath 
and  filed  with  the  Commission  at  its  office  in  Washington  within 
three  months  after  the  close  of  the  year  for  which  the  report  is 
made,  unless  additional  time  be  granted  in  any  case  by  the  Com- 
mission; and  if  any  carrier,  person,  or  corporation  subject  to  the 
provisions  of  this  Act  shall  fail  to  make  and  file  said  annual  re- 
ports within  the  time  above  specified,  or  within  the  time  ex- 
tended by  the  Commission,  for  making  and  filing  the  same,  or 
shall  fail  to  make  specific  answer  to  any  question  authorized  by 
the  provisions  of  this  section  within  thirty  days  from  the  time  it 
is  lawfully  required  so  to  do,  such  party  shall  forfeit  to  the 
United  States  the  sum  of  one  hundred  dollars  for  each  and  every 
day  it  shall  continue  to  be  in  default  with  respect  thereto.  The 
Commission  shall  also  have  authority  by  general  or  special  or- 
ders to  require  said  carriers,  or  any  of  them,  to  file  monthly  re- 
ports of  earnings  and  expenses,  and  to  file  periodical  or  special,  or 
both  periodical  and  special,  reports  concerning  any  matters 
about  which  the  Commission  is  authorized  or  required  by  this 
or  any  other  law  to  inquire  or  to  keep  itself  informed  or  which  it 
is  required  to  enforce;  and  such  periodical  or  special  reports 
shall  be  under  oath  whenever  the  Commission  so  requires;  and 
if  any  such  carrier  shall  fail  to  make  and  file  any  such  periodical 
or  special  report  within  the  time  fixed  by  the  Commission,  it 
shall  be  subject  to  the  forfeitures  last  above  provided. 

Said  forfeitures  shall  be  recovered  in  the  manner  provided 
for  the  recovery  of  forfeitures  under  the  provisions  of  this  Act. 

The  oath  required  by  this  section  may  be  taken  before  any 
person  authorized  to  administer  an  oath  by  the  laws  of  the  State 
in  which  the  same  is  taken. 

The  Commission  may,  in  its  discretion,  prescribe  the  forms 
of  any  and  all  accounts,  records,  and  memoranda  to  be  kept  by 
carriers  subject  to  the  provisions  of  this  Act,  including  the  ac- 
counts, records,  and  memoranda  of  the  movement  of  traffic  as 
well  as  the  receipts  and  expenditures  of  moneys.  The  Commis- 
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sion  shall  at  all  times  have  access  to  all  accounts,  records,  and 
memoranda  kept  by  carriers  subject  to  this  Act,  and  it  shall  be 
unlawful  for  such  carriers  to  keep  any  other  accounts,  records,  or 
memoranda  than  those  prescribed  or  approved  by  the  Com- 
mission, and  it  may  employ  special  agents  or  examiners,  who 
shall  have  authority  under  the  order  of  the  Commission  to  in- 
spect and  examine  any  and  all  accounts,  records,  and  memo- 
randa kept  by  such  carriers.  This  provision  shall  apply  to  re- 
ceivers of  carriers  and  operating  trustees. 

In  case  of  failure  or  refusal  on  the  part  of  any  such  carrier, 
receiver,  or  trustee  to  keep  such  accounts,  records,  and  memo- 
randa on  the  books  and  in  the  manner  prescribed  by  the  Com- 
mission, or  to  submit  such  accounts,  records,  and  memoranda  as 
are  kept  to  the  inspection  of  the  Commission  or  any  of  its  author- 
ized agents  or  examiners,  such  carrier,  receiver,  or  trustee  shall 
forfeit  to  the  United  States  the  sum  of  five  hundred  dollars  for 
each  such  offense  and  for  each  and  every  day  of  the  continuance 
of  such  offense,  such  forfeitures  to  be  recoverable  in  the  same 
manner  as  other  forfeitures  provided  for  in  this  Act. 

Any  person  who  shall  willfully  make  any  false  entry  in  the 
accounts  of  any  book  of  accounts  or  in  any  record  or  memoranda 
kept  by  a  carrier,  or  who  shall  willfully  destroy,  mutilate,  alter, 
or  by  any  other  means  or  device  falsify  the  record  of  any  such 
account,  record,  or  memoranda,  or  who  shall  willfully  neglect 
or  fail  to  make  full,  true,  and  correct  entries  in  such  accounts, 
records,  or  memoranda  of  all  facts  and  transactions  appertain- 
ing to  the  carrier's  business,  or  shall  keep  any  other  accounts, 
records,  or  memoranda  than  those  prescribed  or  approved  by  the 
Commission,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  subject,  upon  conviction  in  any  court  of  the  United 
States  of  competent  jurisdiction,  to  a  fine  of  not  less  than  one 
thousand  dollars  nor  more  than  five  thousand  dollars  or  im- 
prisonment for  a  term  not  less  than  one  year  nor  more  than  three 
years,  or  both  such  fine  and  imprisonment:  Provided,  That 
the  Commission  may  in  its  discretion  issue  orders  specifying 
such  operating,  accounting,  or  financial  papers,  records,  books, 
blanks,  tickets,  stubs,  or  documents  of  carriers  which  may, 
after  a  reasonable  time,  be  destroyed,  and  prescribing  the 
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length  of  time  such  books,  papers,  or  documents  shall  be  pre- 
served. 

Any  examiner  who  divulges  any  fact  or  information  which 
may  come  to  his  knowledge  during  the  course  of  such  examina- 
tion, except  in  so  far  as  he  may  be  directed  by  the  Commission 
or  by  a  court  or  judge  thereof,  shall  be  subject,  upon  conviction 
in  any  court  of  the  United  States  of  competent  jurisdiction,  to 
a  fine  of  not  more  than  five  thousand  dollars  or  imprisonment 
for  a  term  not  exceeding  two  years,  or  both. 

That  the  circuit  and  district  courts  of  the  United  States  shall 
have  jurisdiction,  upon  the  application  of  the  Attorney-General 
of  the  United  States  at  the  request  of  the  Commission,  alleging 
a  failure  to  comply  with  or  a  violation  of  any  of  the  provisions 
of  said  Act  to  regulate  commerce  or  of  any  Act  supplementary 
thereto  or  amendatory  thereof  by  any  common  carrier,  to  issue 
a  writ  or  writs  of  mandamus  commanding  such  common 
carrier  to  comply  with  the  provisions  of  said  Acts,  or  any  of 
them. 

And  to  carry  out  and  give  effect  to  the  provisions  of  said  Acts, 
or  any  of  them,  the  Commission  is  hereby  authorized  to  employ 
special  agents  or  examiners  who  shall  have  power  to  administer 
oaths,  examine  witnesses,  and  receive  evidence. 

That  any  common  carrier,  railroad,  or  transportation  com- 
pany receiving  property  for  transportation  from  a  point  in  one 
State  to  a  point  in  another  State  shall  issue  a  receipt  or  bill  of 
lading  therefor  and  shall  be  liable  to  the  lawful  holder  thereof 
for  any  loss,  damage,  or  injury  to  such  property  caused  by  it 
or  by  any  common  carrier,  railroad,  or  transportation  company 
to  which  such  property  may  be  delivered  or  over  whose  line  or 
lines  such  property  may  pass,  and  no  contract,  receipt,  rule,  or 
regulation  shall  exempt  such  common  carrier,  railroad,  or  trans- 
portation company  from  the  liability  hereby  imposed:  Provided, 
That  nothing  in  this  section  shall  deprive  any  holder  of  such  re- 
ceipt or  bill  of  lading  of  any  remedy  or  right  of  action  which  he 
has  under  existing  law. 

That  the  common  carrier,  railroad,  or  transportation  com- 
pany issuing  such  receipt  or  bill  of  lading  shall  be  entitled  to 
recover  from  the  common  carrier,  railroad,  or  transportation 
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company  on  whose  line  the  loss,  damage,  or  injury  shall  have 
been  sustained  the  amount  of  such  loss,  damage,  or  injury 
as  it  may  be  required  to  pay  to  the  owners  of  such  property, 
as  may  be  evidenced  by  any  receipt,  judgment,  or  transcript 
thereof. 

§  21.  Annual  reports  of  the  Commission.1 

SEC.  21.  (As  amended  March  2,  1889.) 

That  the  Commission  shall,  on  or  before  the  first  day  of  De- 
cember in  each  year,  make  a  report,  which  shall  be  transmitted 
to  Congress,  and  copies  of  which  shall  be  distributed  as  are  the 
other  reports  transmitted  to  Congress.  This  report  shall  con- 
tain such  information  and  data  collected  by  the  Commission,  as 
may  be  considered  of  value  in  the  determination  of  questions 
connected  with  the  regulation  of  commerce,  together  with  such 
recommendations  as  to  additional  legislation  relating  thereto 
as  the  Commission  may  deem  necessary;  and  the  names  and 
compensation  of  the  persons  employed  by  said  Commission. 

§  22.  Persons  and  property  that  may  be  carried  free  or  at  re- 
duced rates.1 

SEC.  22.  (As  amended  March  2,  1889,  and  Februanj  8,  1895.) 
[See  section  1,  4th  par.] 

That  nothing  in  this  Act  shall  prevent  the  carriage,  storage, 
or  handling  of  property  free  or  at  reduced  rates  for  the  United 
States,  State,  or  municipal  governments,  or  for  charitable  pur- 
poses, or  to  or  from  fairs  and  expositions  for  exhibition  thereat, 
or  the  free  carriage  of  destitute  and  homeless  persons  transported 
by  charitable  societies,  and  the  necessary  agents  employed  in 
such  transportation,  or  the  issuance  of  mileage,  excursion,  or 
commutation  passenger  tickets;  nothing  in  this  Act  shall  be  con- 
strued to  prohibit  any  common  carrier  from  giving  reduced  rates 
to  ministers  of  religion,  or  to  municipal  governments  for  the 
transportation  of  indigent  persons,  or  to  inmates  of  the  National 
Homes  or  State  Homes  for  Disabled  Volunteer  Soldiers,  and  of 
Soldiers'  and  Sailors'  Orphan  Homes,  including  those  about  to 
enter  and  those  returning  home  after  discharge,  under  arrange- 
1  This  heading  is  not  in  the  act. 
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ments  with  the  boards  of  managers  of  said  homes;  nothing  in 
this  Act  shall  be  construed  to  prevent  railroads  from  giving  free 
carriage  to  their  own  officers  and  employees,  or  to  prevent  the 
principal  officers  of  any  railroad  company  or  companies  from 
exchanging  passes  or  tickets  with  other  railroad  companies  for 
their  officers  and  employees;  and  nothing  in  this  Act  contained 
shall  in  any  way  abridge  or  alter  the  remedies  now  existing  at 
common  law  or  by  statute,  but  the  provisions  of  this  Act  are 
in  addition  to  such  remedies:  Provided,  That  no  pending  litiga- 
tion shall  in  any  way  be  affected  by  this  Act :  Provided  further, 
That  nothing  in  this  Act  shall  prevent  the  issuance  of  joint  in- 
terchangeable five-thousand-mile  tickets,  with  special  privi- 
leges as  to  the  amount  of  free  baggage  that  may  be  carried  under 
mileage  tickets  of  one  thousand  or  more  miles.  But  before  any 
common  carrier,  subject  to  the  provisions  of  this  Act,  shall  issue 
any  such  joint  interchangeable  mileage  tickets  with  special  priv- 
ileges, as  aforesaid,  it  shall  file  with  the  Interstate  Commerce 
Commission  copies  of  the  joint  tariffs  of  rates,  fares,  or  charges 
on  which  such  joint  interchangeable  mileage  tickets  are  to  be 
based,  together  with  specifications  of  the  amount  of  free  bag- 
gage permitted  to  be  carried  under  such  tickets,  in  the  same 
manner  as  common  carriers  are  required  to  do  with  regard  to 
other  joint  rates  by  section  six  of  this  Act;  and  all  the  provisions 
of  said  section  six  relating  to  joint  rates,  fares,  and  charges  shall 
be  observed  by  said  common  carriers  and  enforced  by  the  In- 
terstate Commerce  Commission  as  fully  with  regard  to  such 
joint  interchangeable  mileage  tickets  as  with  regard  to  other 
joint  rates,  fares,  and  charges  referred  to  in  said  section  six.  It 
shall  be  unlawful  for  any  common  carrier  that  has  issued  or 
authorized  to  be  issued  any  such  joint  interchangeable  mileage 
tickets  to  demand,  collect,  or  receive  from  any  person  or  persons 
a  greater  or  less  compensation  for  transportation  of  persons  or 
baggage  under  such  joint  interchangeable  mileage  tickets  than 
that  required  by  the  rate,  fare,  or  charge  specified  in  the  copies 
of  the  joint  tariff  of  rates,  fares,  or  charges  filed  with  the  Com- 
mission in  force  at  the  time.  The  provisions  of  section  ten  of 
this  Act  shall  apply  to  any  violation  of  the  requirements  of  this 
proviso. 
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§  23.  Jurisdiction  of  United  States  courts.1 

SEC.  23.  (Added  March  2,  1889.} 

That  the  circuit  and  district  courts  of  the  United  States  shall 
have  jurisdiction  upon  the  relation  of  any  person  or  persons, 
firm,  or  corporation,  alleging  such  violation  by  a  common  car- 
rier, of  any  of  the  provisions  of  the  Act  to  which  this  is  a  sup- 
plement and  all  Acts  amendatory  thereof,  as  prevents  the  re- 
lator  from  having  interstate  traffic  moved  by  said  common 
carrier  at  the  same  rates  as  are  charged,  or  upon  terms  or 
conditions  as  favorable  as  those  given  by  said  common  carrier 
for  like  traffic  under  similar  conditions  to  any  other  shipper,  to 
issue  a  writ  or  writs  of  mandamus  against  said  common  carrier, 
commanding  such  common  carrier  to  move  and  transport  the 
traffic,  or  to  furnish  cars  or  other  facilities  for  transportation  for 
the  party  applying  for  the  writ:  Provided,  That  if  any  question 
of  fact  as  to  the  proper  compensation  to  the  common  carrier  for 
the  service  to  be  enforced  by  the  writ  is  raised  by  the  pleadings, 
the  writ  of  peremptory  mandamus  may  issue,  notwithstanding 
such  question  of  fact  is  undetermined,  upon  such  terms  as  to 
security,  payment  of  money  into  the  court,  or  otherwise,  as  the 
court  may  think  proper,  pending  the  determination  of  the  ques- 
tion of  fact :  Provided,  That  the  remedy  hereby  given  by  writ  of 
mandamus  shall  be  cumulative,  and  shall  not  be  held  to  exclude 
or  interfere  with  other  remedies  provided  by  this  Act  or  the  Act 
to  which  it  is  a  supplement. 

§  24.  Constitution  of  the  Commission.1 

SEC.  24.  (Added  June  29,  1906.) 

That  the  Interstate  Commerce  Commission  is  hereby  en- 
larged so  as  to  consist  of  seven  members  with  terms  of  seven 
years,  and  each  shall  receive  ten  thousand  dollars  compensation 
annually.  The  qualifications,  of  the  Commissioners  and  the 
manner  of  the  payment  of  their  salaries  shall  be  as  already  pro- 
vided by  law.  Such  enlargement  of  the  Commission  shall  be  ac- 
complished through  appointment  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  of  two  additional  Inter- 
state Commerce  Commissioners,  one  for  a  term  expiring  De- 
1  This  heading  is  not  in  the  act. 
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cember  thirty-first,  nineteen  hundred  and  eleven,  one  for  a  term 
expiring  December  thirty-first,  nineteen  hundred  and  eleven, 
one  for  a  term  expiring  December  thirty-first,  nineteen  hundred 
and  twelve.  The  terms  of  the  present  Commissioners,  or  of 
any  successor  appointed  to  fill  a  vacancy  caused  by  the  death  or 
resignation  of  any  of  the  present  Commissioners,  shall  expire 
as  heretofore  provided  by  law.  Their  successors  and  the  succes- 
sors of  the  additional  Commissioners  herein  provided  for  shall 
be  appointed  for  the  full  term  of  seven  years,  except  that  any 
person  appointed  to  fill  a  vacancy  shall  be  appointed  only  for 
the  unexpired  term  of  the  Commissioner  whom  he  shall  succeed. 
Not  more  than  four  Commissioners  shall  be  appointed  from 
the  same  political  party. 

(Additional  provisions  in  Act  of  June  29,  1906.)  (SEC.  9.) 
That  all  existing  laws  relating  to  the  attendance  of  witnesses 
and  the  production  of  evidence  and  the  compelling  of  testimony 
under  the  Act  to  regulate  commerce  and  all  Acts  amendatory 
thereof  shall  apply  to  any  and  all  proceedings  and  hearings 
under  this  Act. 

(SEC.  10.)  That  all  laws  and  parts  of  laws  in  conflict  with  the 
provisions  of  this  Act  are  hereby  repealed;  but  the  amendments 
herein  provided  for  shall  not  affect  causes  now  pending  in  courts 
of  the  United  States,  but  such  causes  shall  be  prosecuted  to  a 
conclusion  in  the  manner  heretofore  provided  by  law. 

(SEC.  11.)  That  this  Act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Joint  resolution  of  June  30,  1906,  provides:  "That  the  Act 
entitled  'An  Act  to  amend  an  Act  entitled  "An  Act  to  regulate 
commerce,"  approved  February  4,  1887,  and  all  Acts  amenda- 
tory thereof,  and  to  enlarge  the  powers  of  the  Interstate  Com- 
merce Commission/  shall  take  effect  and  be  in  force  sixty  days 
after  its  approval  by  the  President  of  the  United  States." 


[1310] 


§  1.  Creation  and  jurisdiction  of  Commerce  Court.1 

(Commerce  Court  and  other  additional  provisions  in  the  Act  of 
June  18,  1910.) 

(SEC.  1.)  That  a  court  of  the  United  States  is  hereby  created 
which  shall  be  known  as  the  Commerce  Court  and  shall  have 
the  jurisdiction  now  possessed  by  circuit  courts  of  the  United 
States  and  the  judges  thereof  over  all  cases  of  the  following 
kinds: 

First.  All  cases  for  the  enforcement,  otherwise  than  by  adjudi- 
cation and  collection  of  a  forfeiture  or  penalty  or  by  infliction  of 
criminal  punishment,  of  any  order  of  the  Interstate  Commerce 
Commission  other  than  for  the  payment  of  money. 

Second.  Cases  brought  to  enjoin,  set  aside,  annul,  or  suspend 
in  whole  or  in  part  any  order  of  the  Interstate  Commerce  Com- 
mission. 

Third.  Such  cases  as  by  section  three  of  the  Act  entitled  "An 
Act  to  further  regulate  commerce  with  foreign  nations  and 
among  the  States,"  approved  February  nineteenth,  nineteen 
hundred  and  three,  are  authorized  to  be  maintained  in  a  circuit 
court  of  the  United  States. 

Fourth.  All  such  mandamus  proceedings  as  under  the  provi- 
sions of  section  twenty  or  section  twenty-three  of  the  Act  en- 
titled "An  Act  to  regulate  commerce,"  approved  February 
fourth,  eighteen  hundred  and  eighty-seven,  as  amended,  are 
authorized  to  be  maintained  in  a  circuit  court  of  the  United 
States. 

Nothing  contained  in  this  Act  shall  be  construed  as  enlarging 
the  jurisdiction  now  possessed  by  the  circuit  courts  of  the  United 
1  This  heading  is  not  in  the  act. 
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States  or  the  judges  thereof,  that  is  hereby  transferred  to  and 
vested  in  the  Commerce  Court. 

The  jurisdiction  of  the  Commerce  Court  over  cases  of  the 
foregoing  classes  shall  be  exclusive;  but  this  Act  shall  not  affect 
the  jurisdiction  now  possessed  by  any  circuit  or  district  court 
of  the  United  States  over  cases  or  proceedings  of  a  kind  not 
within  the  above-enumerated  classes. 

The  Commerce  Court  shall  be  a  court  of  record,  and  shall 
have  a  seal  of  such  form  and  style  as  the  court  may  prescribe. 
The  said  Court  shall  be  composed  of  five  judges,  to  be  from  time 
to  time  designated  and  assigned  thereto  by  the  Chief  Justice  of 
the  United  States,  from  among  the  circuit  judges  of  the  United 
States,  for  the  period  of  five  years,  except  that  in  the  first  in- 
stance the  Court  shall  be  composed  of  the  five  additional  cir- 
cuit judges  to  be  appointed  as  hereinafter  provided,  who  shall 
be  designated  by  the  President  to  serve  for  one,  two,  three,  four, 
and  five  years,  respectively,  in  order  that  the  period  of  designa- 
tion of  one  of  the  said  judges  shall  expire  in  each  year  thereafter. 
In  case  of  the  death,  resignation,  or  termination  of  assignment 
of  any  judge  so  designated,  the  Chief  Justice  shall  designate  a 
circuit  judge  to  fill  the  vacancy  so  caused  and  to  serve  during 
the  unexpired  period  for  which  the  original  designation  was 
made.  After  the  year  nineteen  hundred  and  fourteen  no  circuit 
judge  shall  be  redesignated  to  serve  in  the  Commerce  Court  until 
the  expiration  of  at  least  one  year  after  the  expiration  of  the 
period  of  his  last  previous  designation.  The  judge  first  desig- 
nated for  the  five-year  period  shall  be  the  presiding  judge  of 
said  Court,  and  thereafter  the  judge  senior  in  designation  shall 
be  the  presiding  judge. 

Each  of  the  judges  during  the  period  of  his  service  in  the  Com- 
merce Court  shall,  on  account  of  the  regular  sessions  of  the  court 
being  held  in  the  city  of  Washington,  receive  in  addition  to  his 
salary  as  circuit  judge  an  expense  allowance  at  the  rate  of  one 
thousand  five  hundred  dollars  per  annum. 

The  President  shall,  by  and  with  the  advice  and  consent  of 

the  Senate,  appoint  five  additional  circuit  judges  no  two  of  whom 

shall  be  from  the  same  judicial  circuit,  who  shall  hold  office 

during  good  behavior  and  who  shall  be  from  time  to  time  desig- 
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nated  and  assigned  by  the  Chief  Justice  of  the  United  States 
for  service  in  the  circuit  court  for  any  district,  or  the  circuit 
court  of  appeals  for  any  circuit,  or  in  the  Commerce  Court. 

The  associate  judges  shall  have  precedence  and  shall  succeed 
to  the  place  and  powers  of  the  presiding  judge  whenever  he 
may  be  absent  or  incapable  of  acting  in  the  order  of  the  date 
of  their  designations.  Four  of  said  judges  shall  constitute  a 
quorum,  and  at  least  a  majority  of  the  Court  shall  concur  in  all 
decisions. 

The  Court  shall  also  have  a  clerk  and  a  marshal,  with  the  same 
duties  and  powers,  so  far  as  they  may  be  appropriate  and  are 
not  altered  by  rule  of  the  Court,  as  are  now  possessed  by  the 
clerk  and  marshal,  respectively,  of  the  Supreme  Court  of  the 
United  States.  The  offices  of  the  clerk  and  marshal  of  the  Court 
shall  be  in  the  city  of  Washington,  in  the  District  of  Columbia. 
The  judges  of  the  Court  shall  appoint  the  clerk  and  marshal, 
and  may  also  appoint,  if  they  find  it  necessary,  a  deputy  clerk 
and  deputy  marshal;  and  such  clerk,  marshal,  deputy  clerk, 
and  deputy  marshal  shall  hold  office  during  the  pleasure  of  the 
Court.  The  salary  of  the  clerk  shall  be  four  thousand  dollars 
per  annum;  the  salary  of  the  marshal  three  thousand  dollars 
per  annum;  the  salary  of  the  deputy  clerk  two  thousand  five 
hundred  dollars  per  annum;  and  the  salary  of  the  deputy  mar- 
shal two  thousand  five  hundred  dollars  per  annum.  The  said 
clerk  and  marshal  may,  with  the  approval  of  the  Court,  employ 
all  requisite  assistance.  The  costs  and  fees  in  said  Court  shall 
be  established  by  the  Court  in  a  table  thereof,  approved  by  the 
Supreme  Court  of  the  United  States,  within  four  months  after 
the  organization  of  the  Court;  but  such  costs  and  fees  shall  in 
no  case  exceed  those  charged  in  the  Supreme  Court  of  the  United 
States,  and  shall  be  accounted  for  and  paid  into  the  Treasury  of 
the  United  States. 

The  Commerce  Court  shall  always  be  open  for  the  transaction 
of  business.  Its  regular  sessions  shall  be  held  in  the  city  of 
Washington,  in  the  District  of  Columbia;  but  the  powers  of  the 
Court  or  of  any  judge  thereof,  or  of  the  clerk,  marshal,  deputy 
clerk,  or  deputy  marshal  may  be  exercised  anywhere  in  the 
United  States;  and  for  expedition  of  the  work  of  the  Court  and 
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the  avoidance  of  undue  expense  or  inconvenience  to  suitors  the 
Court  shall  hold  sessions  in  different  parts  of  the  United  States 
as  may  be  found  desirable.  The  actual  and  necessary  expenses 
of  the  judges,  clerk,  marshal,  deputy  clerk,  and  deputy  marshal 
of  the  Court  incurred  for  travel  and  attendance  elsewhere  than 
in  the  city  of  Washington  shall  be  paid  upon  the  written  and 
itemized  certificate  of  such  judge,  clerk,  marshal,  deputy  clerk, 
or  deputy  marshal  by  the  marshal  of  the  Court,  and  shall  be 
allowed  to  him  in  the  statement  of  his  accounts  with  the  United 
States. 

The  United  States  marshals  of  the  several  districts  outside  of 
the  city  of  Washington  in  which  the  Commerce  Court  may  hold 
its  sessions  shall  provide,  under  the  direction  and  with  the  ap- 
proval of  the  Attorney-General  of  the  United  States,  such  rooms 
in  the  public  buildings  of  the  United  States  as  may  be  necessary 
for  the  Court's  use;  but  in  case  proper  rooms  cannot  be  provided 
in  such  public  buildings,  said  marshals,  with  the  approval  of 
the  Attorney-General  of  the  United  States,  may  then  lease  from 
time  to  time  other  necessary  rooms  for  the  Court. 

If,  at  any  time,  the  business  of  the  Commerce  Court  does  not 
require  the  services  of  all  the  judges,  the  Chief  Justice  of  the 
United  States  may,  by  writing,  signed  by  him  and  filed  in  the 
Department  of  Justice,  terminate  the  assignment  of  any  of  the 
judges  or  temporarily  assign  him  for  service  in  any  circuit 
court  or  circuit  court  of  appeals.  In  case  of  illness  or  other  dis- 
ability of  any  judge  assigned  to  the  Commerce  Court  the  Chief 
Justice  of  the  United  States  may  assign  any  other  circuit  judge 
of  the  United  States  to  act  in  his  place,  and  may  terminate  such 
assignment  when  the  exigence  therefor  shall  cease;  and  any  cir- 
cuit judge  so  assigned  to  act  in  place  of  such  judge  shall,  during 
his  assignment,  exercise  all  the  powers  and  perform  all  the  func- 
tions of  such  judge. 

In  all  cases  within  its  jurisdiction  the  Commerce  Court,  and 
each  of  the  judges  assigned  thereto,  shall,  respectively,  have 
and  may  exercise  any  and  all  of  the  powers  of  a  circuit  court  of 
the  United  States  and  of  the  judges  of  said  Court,  respectively, 
so  far  as  the  same  may  be  appropriate  to  the  effective  exercise 
of  the  jurisdiction  hereby  conferred.  The  Commerce  Court  may 
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issue  all  writs  and  process  appropriate  to  the  full  exercise  of  its 
jurisdiction  and  powers  and  may  prescribe  the  form  thereof.  It 
may  also,  from  time  to  time,  establish  such  rules  and  regulations 
concerning  pleading,  practice,  or  procedure  in  cases  or  matters 
within  its  jurisdiction  as  to  the  Court  shall  seem  wise  and 
proper.  Its  orders,  writs,  and  process  may  run,  be  served,  and 
be  returnable  anywhere  in  the  United  States;  and  the  marshal 
and  deputy  marshal  of  said  Court  and  also  the  United  States 
marshals  and  deputy  marshals  in  the  several  districts  of  the 
United  States  shall  have  like  powers  and  be  under  like  duties  to 
act  for  and  in  behalf  of  said  Court  as  pertain  to  United  States 
marshals  and  deputy  marshals  generally  when  acting  under  like 
conditions  concerning  suits  or  matters  in  the  circuits  of  the 
United  States. 

The  jurisdiction  of  the  Commerce  Court  shall  be  invoked  by 
filing  in  the  office  of  the  clerk  of  the  Court  a  written  petition 
setting  forth  briefly  and  succinctly  the  facts  constituting  the 
petitioner's  cause  of  action,  and  specifying  the  relief  sought.  A 
copy  of  such  petition  shall  be  forthwith  served  by  the  marshal 
or  a  deputy  marshal  of  the  Commerce  Court  or  by  the  proper 
United  States  marshal  or  deputy  marshal  upon  every  defendant 
therein  named,  and  when  the  United  States  is  a  party  defendant, 
the  service  shall  be  made  by  filing  a  copy  of  said  petition  in  the 
office  of  the  secretary  of  the  Interstate  Commerce  Commission 
and  in  the  Department  of  Justice.  Within  thirty  days  after  the 
petition  is  served,  unless  that  time  is  extended  by  order  of  the 
court  or  a  judge  thereof,  an  answer  to  the  petition  shall  be  filed 
in  the  clerk's  office,  and  a  copy  thereof  mailed  to  the  petitioner's 
attorney,  which  answer  shall  briefly  and  categorically  respond 
to  the  allegations  of  the  petition.  No  replication  need  be  filed 
to  the  answer,  and  objections  to  the  sufficiency  of  the  petition  or 
answer  as  not  setting  forth  a  cause  of  action  or  defense  must  be 
taken  at  the  final  hearing  or  by  motion  to  dismiss  the  petition 
based  on  said  grounds,  which  motion  may  be  made  at  any  time 
before  answer  is  filed.  In  case  no  answer  shall  be  filed  as  pro- 
vided herein  the  petitioner  may  apply  to  the  Court  on  notice 
for  such  relief  as  may  be  proper  upon  the  facts  alleged  in  the 
petition.  The  Court  may,  by  rule,  prescribe  the  method  of  tak- 
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ing  evidence  in  cases  pending  in  said  court;  and  may  prescribe 
that  the  evidence  be  taken  before  a  single  judge  of  the  court, 
with  power  to  rule  upon  the  admission  of  evidence.  Except  as 
may  be  otherwise  provided  in  this  Act,  or  by  rule  of  the  Court, 
the  practice  and  procedure  in  the  Commerce  Court  shall  con- 
form as  nearly  as  may  be  to  that  in  like  cases  in  a  circuit  court 
of  the  United  States. 

The  Commerce  Court  shall  be  opened  for  the  transaction  of 
business  at  a  date  to  be  fixed  by  order  of  the  said  Court,  which 
shall  be  not  later  than  thirty  days  after  the  judges  thereof  shall 
have  been  designated. 

§  2.  Appeals  to  Supreme  Court.1 

(SEC.  2.)  That  a  final  judgment  or  decree  of  the  Commerce 
Court  may  be  reviewed  by  the  Supreme  Court  of  the  United 
States  if  appeal  to  the  Supreme  Court  be  taken  by  an  aggrieved 
party  within  sixty  days  after  the  entry  of  said  final  judgment 
or  decree.  Such  appeal  may  be  taken  in  like  manner  as  appeals 
from  a  circuit  court  of  the  United  States  to  the  Supreme  Court, 
and  the  Commerce  Court  may  direct  the  original  record  to  be 
transmitted  on  appeal  instead  of  a  transcript  thereof.  The 
Supreme  Court  may  affirm,  reverse,  or  modify  the  final  judg- 
ment or  decree  of  the  Commerce  Court  as  the  case  may  re- 
quire. 

Appeal  to  the  Supreme  Court,  however,  shall  in  no  case  super- 
sede or  stay  the  judgment  or  decree  of  the  Commerce  Court  ap- 
pealed from,  unless  the  Supreme  Court  or  a  justice  thereof  shall 
so  direct,  and  appellant  shall  give  bond  in  such  form  and  of  such 
amount  as  the  Supreme  Court,  or  the  justice  of  that  court  allow- 
ing the  stay,  may  require. 

An  appeal  may  also  be  taken  to  the  Supreme  Court  of  the 
United  States  from  an  interlocutory  order  or  decree  of  the  Com- 
merce Court  granting  or  continuing  an  injunction  restraining 
the  enforcement  of  an  order  of  the  Interstate  Commerce  Com- 
mission, provided  such  appeal  be  taken  within  thirty  days  from 
the  entry  of  such  order  or  decree. 

Appeals  to  the  Supreme  Court  under  this  section  shall  have 

1  This  heading  is  not  in  the  act. 
[  1316  ] 


APPENDIX  [  §§  3,  4 

priority  in  hearing  and  determination  over  all  other  causes  ex- 
cept criminal  causes  in  that  court. 

§  3.  Suits  to  enjoin  orders  of  Commission.1 

(SEC.  3.)  That  suits  to  enjoin,  set  aside,  annul,  or  suspend 
any  order  of  the  Interstate  Commerce  Commission  shall  be 
brought  in  the  Commerce  Court  against  the  United  States.  The 
pendency  of  such  suit  shall  not  of  itself  stay  or  suspend  the  oper- 
ation of  the  order  of  the  Interstate  Commerce  Commission;  but 
the  Commerce  Court,  in  its  discretion,  may  restrain  or  suspend, 
in  whole  or  in  part,  the  operation  of  the  Commission's  order 
pending  the  final  hearing  and  determination  of  the  suit.  No 
order  or  injunction  so  restraining  or  suspending  an  order  of  the 
Interstate  Commerce  Commission  shall  be  made  by  the  Com- 
merce Court  otherwise  than  upon  notice  and  after  hearing,  ex- 
cept that  in  cases  where  irreparable  damage  would  otherwise 
ensue  to  the  petitioner,  said  Court,  or  a  judge  thereof,  may,  on 
hearing,  after  not  less  than  three  days'  notice  to  the  Interstate 
Commerce  Commission  and  the  Attorney-General,  allow  a  tem- 
porary stay  or  suspension  in  whole  or  in  part  of  the  operation  of 
the  order  of  the  Interstate  Commerce  Commission  for  not  more 
than  sixty  days  from  the  date  of  the  order  of  such  Court  or 
judge,  pending  application  to  the  Court  for  its  order  or  injunc- 
tion, in  which  case  the  said  order  shall  contain  a  specific  finding, 
based  upon  evidence  submitted  to  the  judge  making  the  order 
and  identified  by  reference  thereto,  that  such  irreparable  dam- 
age would  result  to  the  petitioner  and  specifying  the  nature  of 
the  damage.  The  Court  may,  at  the  time  of  hearing  such  appli- 
cation, upon  a  like  finding,  continue  the  temporary  stay  or  sus- 
pension in  whole  or  in  part  until  its  decision  upon  the  applica- 
tion. 

§  4.  Suits  to  be  brought  by  or  against  United  States.1 

(SEC.  4.)  That  all  cases  and  proceedings  in  the  Commerce 

Court  which  but  for  this  Act  would  be  brought  by  or  against  the 

Interstate  Commerce  Commission  shall  be  brought  by  or  against 

the  United  States,  and  the  United  States  may  intervene  in 

1  This  heading  ia  not  in  the  act. 
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any  case  or  proceeding  in  the  Commerce  Court  whenever, 
though  it  has  not  been  made  a  party,  public  interests  are  in- 
volved. 

§  6.  Control  of  such  suits.1 

(SEC.  5.)  That  the  Attorney-General  shall  have  charge  and 
control  of  the  interests  of  the  Government  in  all  cases  and  pro- 
ceedings in  the  Commerce  Court,  and  in  the  Supreme  Court  of 
the  United  States  upon  appeal  from  the  Commerce  Court;  and 
if  in  his  opinion  the  public  interest  requires  it,  he  may  retain 
and  employ  in  the  name  of  the  United  States,  within  the  appro- 
priations from  time  to  time  made  by  the  Congress  for  such 
purposes,  such  special  attorneys  and  counselors  at  law  as  he 
may  think  necessary  to  assist  in  the  discharge  of  any  of  the 
duties  incumbent  upon  him  and  his  subordinate  attorneys;  and 
the  Attorney-General  shall  stipulate  with  such  special  attor- 
neys and  counsel  the  amount  of  their  compensation,  which  shall 
not  be  in  excess  of  the  sums  appropriated  therefor  by  Congress 
for  such  purposes,  and  shall  have  supervision  of  their  action: 
Provided,  That  the  Interstate  Commerce  Commission  and  any 
party  or  parties  in  interest  to  the  proceeding  before  the  Com- 
mission, in  which  an  order  or  requirement  is  made,  may  appear 
as  parties  thereto  of  their  own  motion  and  as  of  right,  and  be 
represented  by  their  counsel,  in  any  suit  wherein  is  involved  the 
validity  of  such  order  or  requirement  or  any  part  thereof,  and 
the  interest  of  such  party;  and  the  Court  wherein  is  pending  such 
suit  may  make  all  such  rules  and  orders  as  to  such  appearances 
and  representations,  the  number  of  counsel,  and  all  matters  of 
procedure,  and  otherwise,  as  to  subserve  the  ends  of  justice  and 
speed  the  determination  of  such  suits:  Provided  further,  That 
communities,  associations,  corporations,  firms,  and  individuals 
who  are  interested  in  the  controversy  or  question  before  the 
Interstate  Commerce  Commission,  or  in  any  suit  which  may  be 
brought  by  anyone  under  the  terms  of  this  Act,  or  the  Acts 
of  which  it  is  amendatory  or  which  are  amendatory  of  it,  re- 
lating to  action  of  the  Interstate  Commerce  Commission,  may 
intervene  in  said  suit  or  proceedings  at  any  time  after  the  in- 

1  This  heading  is  not  in  the  act. 
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stitution  thereof,  and  the  Attorney-General  shall  not  dispose  of 
or  discontinue  said  suit  or  proceeding  over  the  objection  of  such 
party  or  intervenor  aforesaid,  but  said  intervenor  or  intervenors 
may  prosecute,  defend,  or  continue  said  suit  or  proceeding  un- 
affected by  the  action  or  nonaction  of  the  Attorney-General  of 
the  United  States  therein. 

Complainants  before  the  Interstate  Commerce  Commission 
interested  in  a  case  shall  have  the  right  to  appear  and  be  made 
parties  to  the  case  and  be  represented  before  the  courts  by  coun- 
sel under  such  regulations  as  are  now  permitted  in  similar  cir- 
cumstances under  the  rules  and  practice  of  equity  courts  of  the 
United  States. 

§  6.  Pending  and  other  proceedings.1 

(SEC.  6.)  That  until  the  opening  of  the  Commerce  Court  as 
in  section  one  hereof  provided,  all  cases  and  proceedings  of 
which  from  that  time  the  Commerce  Court  is  hereby  given  ex- 
clusive jurisdiction  may  be  brought  in  the  same  courts  and  con- 
ducted in  like  manner  and  with  like  effect  as  is  now  provided 
by  law;  and  if  any  such  case  or  proceeding  shall  have  gone  to 
final  judgment  or  decree  before  the  opening  of  the  Commerce 
Court,  appeal  may  be  taken  from  such  final  judgment  or  decree 
in  like  manner  and  with  like  effect  as  is  now  provided  by  law. 
Any  such  case  or  proceeding  within  the  jurisdiction  of  the  Com- 
merce Court  which  may  have  been  begun  in  any  other  court  as 
hereby  allowed  before  the  said  date  shall  be  forthwith  transferred 
to  the  Commerce  Court,  if  it  has  not  yet  proceeded  to  final  judg- 
ment or  decree  in  such  other  court  unless  it  has  been  finally  sub- 
mitted for  the  decision  of  such  Court,  in  which  case  the  cause 
shall  proceed  in  such  Court  to  final  judgment  or  decree  and  fur- 
ther proceeding  thereafter,  and  appeal  may  be  taken  direct  to 
the  Supreme  Court,  and  if  remanded  such  cause  may  be  sent 
back  to  the  Court  from  which  the  appeal  was  taken  or  to  the 
Commerce  Court  for  further  proceeding  as  the  Supreme  Court 
shall  direct;  and  all  previous  proceedings  in  such  transferred 
case  shall  stand  and  operate  notwithstanding  the  transfer,  sub- 
ject to  the  same  control  over  them  by  the  Commerce  Court 
1  This  heading  is  not  in  the  act. 
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and  to  the  same  right  of  subsequent  action  in  the  case  or  pro- 
ceeding as  if  the  transferred  case  or  proceeding  had  been  orig- 
inally begun  in  the  Commerce  Court.  The  clerk  of  the  Court 
from  which  any  case  or  proceeding  is  so  transferred  to  the  Com- 
merce Court  shall  transmit  to  and  file  in  the  Commerce  Court 
the  originals  of  all  papers  filed  in  such  case  or  proceeding  and  a 
certified  transcript  of  all  record  entries  in  the  case  or  proceeding 
up  to  the  time  of  transfer. 

It  shall  be  the  duty  of  every  common  carrier  subject  to  the 
provisions  of  this  Act,  within  sixty  days  after  the  taking  effect 
of  this  Act,  to  designate  in  writing  an  agent  in  the  city  of  Wash- 
ington, District  of  Columbia,  upon  whom  service  of  all  notices 
and  processes  may  be  made  for  and  on  behalf  of  said  common 
carrier  in  any  proceeding  or  suit  pending  before  the  Interstate 
Commerce  Commission  or  before  said  Commerce  Court,  and 
to  file  such  designation  in  the  office  of  the  secretary  of  the  In- 
terstate Commerce  Commission,  which  designation  may  from 
time  to  time  be  changed  by  like  writing  similarly  filed;  and 
thereupon  service  of  all  notices  and  processes  may  be  made  upon 
such  common  carrier  by  leaving  a  copy  thereof  with  such  desig- 
nated agent  at  his  office  or  usual  place  of  residence  in  the  city  of 
Washington,  with  like  effect  as  if  made  personally  upon  such 
common  carrier,  and  in  default  of  such  designation  of  such  agent, 
service  of  any  notice  or  other  process  in  any  proceeding  before 
said  Interstate  Commerce  Commission  or  Commerce  Court  may 
be  made  by  posting  such  notice  or  process  in  the  office  of  the 
secretary  of  the  Interstate  Commerce  Commission. 

§  7.  Pending  cases.1 

(SEC.  15.)  That  nothing  in  this  Act  contained  shall  undo  or 
impair  any  proceedings  heretofore  taken  by  or  before  the  Inter- 
state Commerce  Commission  or  any  of  the  Acts  of  said  Commis- 
sion; and  in  any  cases,  proceedings,  or  matters  now  pending  be- 
fore it,  the  Commission  may  exercise  any  of  the  powers  hereby 
conferred  upon  it,  as  would  be  proper  in  cases,  proceedings,  or 
matters  hereafter  initiated;  and  nothing  in  this  Act  contained 
shall  operate  to  release  or  affect  any  obligation,  liability,  pen- 
1  This  heading  is  not  in  the  act. 
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alty,  or  forfeiture  heretofore  existing  against  or  incurred  by 
any  person,  corporation,  or  association. 

§  8.  Special  commission  to  investigate  securities.1 

(SEC.  16.)  That  the  President  is  hereby  authorized  to  ap- 
point a  commission  to  investigate  questions  pertaining  to  the 
issuance  of  stocks  and  bonds  by  railroad  corporations,  subject 
to  the  provisions  of  the  Act  to  regulate  commerce,  and  the  power 
of  Congress  to  regulate  or  affect  the  same,  and  to  fix  the  com- 
pensation of  the  members  of  such  commission.  Said  commission 
shall  be  and  is  hereby  authorized  to  employ  experts  to  aid  in 
the  work  of  inquiry  and  examination,  and  such  clerks,  stenog- 
raphers, and  other  assistants  as  may  be  necessary,  which  em- 
ployees shall  be  paid  such  compensation  as  the  commission  may 
deem  just  and  reasonable,  upon  a  certificate  to  be  issued  by 
the  chairman  of  the  commission.  The  several  departments  and 
bureaus  of  the  Government  shall  detail  from  time  to  time  such 
officials  and  employees  and  furnish  such  information  to  the  com- 
mission as  may  be  directed  by  the  President.  For  the  purposes 
of  its  investigations  the  commission  shall  be  authorized  to  incur 
and  have  paid  upon  the  certificate  of  its  chairman  such  expenses 
as  the  commission  shall  deem  necessary :  Provided,  however,  That 
the  total  expenses  authorized  or  incurred  under  the  provisions 
of  this  section  for  compensation,  employees,  or  otherwise,  shall 
not  exceed  the  sum  of  twenty-five  thousand  dollars. 

§  9.  Interlocutory    injunctions    restraining    enforcement    of 

State  statutes.1 

(SEC.  17.)  That  no  interlocutory  injunction  suspending  or  re- 
straining the  enforcement,  operation,  or  execution  of  any  statute 
of  a  State  by  restraining  the  action  of  any  officer  of  such  State 
in  the  enforcement  or  execution  of  such  statute  shall  be  issued 
or  granted  by  any  justice  of  the  supreme  court,  or  by  any  cir- 
cuit court  of  the  United  States,  or  by  any  judge  thereof,  or  by 
any  district  judge  acting  as  circuit  judge,  upon  the  ground  of 
the  unconstitutionally  of  such  statute,  unless  the  application 
for  the  same  shall  be  presented  to  a  justice  of  the  Supreme  Court 
1  This  heading  is  not  in  the  act. 
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of  the  United  States,  or  to  a  circuit  judge,  or  to  a  district  judge 
acting  as  circuit  judge,  and  shall  be  heard  and  determined  by 
three  judges,  of  whom  at  least  one  shall  be  a  justice  of  the  Su- 
preme Court  of  the  United  States  or  a  circuit  judge,  and  the 
other  two  may  be  either  circuit  or  district  judges,  and  unless  a 
majority  of  said  three  judges  shall  concur  in  granting  such  ap- 
plication. Whenever  such  application  as  aforesaid  is  presented 
to  a  justice  of  the  Supreme  Court  of  the  United  States,  or  to  a 
judge,  he  shall  immediately  call  to  his  assistance  to  hear  and 
determine  the  application  two  other  judges:  Provided,  however, 
That  one  of  such  three  judges  shall  be  a  justice  of  the  Supreme 
Court  of  the  United  States  or  a  circuit  judge.  Said  application 
shall  not  be  heard  or  determined  before  at  least  five  days'  notice 
of  the  hearing  has  been  given  to  the  governor  and  to  the  attorney- 
general  of  the  State,  and  to  such  other  persons  as  may  be  de- 
fendants in  the  suit :  Provided,  That  if  of  opinion  that  irreparable 
loss  or  damage  would  result  to  the  complainant  unless  a  tem- 
porary restraining  order  is  granted,  any  justice  of  the  Supreme 
Court  of  the  United  States,  or  any  circuit  or  district  judge,  may 
grant  such  temporary  restraining  order  at  any  time  before  such 
hearing  and  determination  of  the  application  for  an  interlocutory 
injunction,  but  such  temporary  restraining  order  shall  only  re- 
main in  force  until  the  hearing  and  determination  of  the  appli- 
cation for  an  interlocutory  injunction  upon  notice  as  aforesaid. 
The  hearing  upon  such  application  for  an  interlocutory  injunc- 
tion shall  be  given  precedence  and  shall  be  in  every  way  ex- 
pedited and  be  assigned  for  a  hearing  at  the  earliest  practicable 
day  after  the  expiration  of  the  notice  hereinbefore  provided  for. 
An  appeal  may  be  taken  directly  to  the  Supreme  Court  of  the 
United  States  from  the  order  granting  or  denying,  after  notice 
and  hearing,  an  interlocutory  injunction  in  such  case. 

§  10.  When  act  effective.1 

(SEC.  18.)  That  this  act  shall  take  effect  and  be  in  force  from 

and  after  the  expiration  of  sixty  days  after  its  passage,  except 

as  to  sections  twelve  [sec.  15  of  Act  to  regulate  commerce,  p.  23 

herein]  and  sixteen  [sec.  16  of  Commerce  Court  Act,  p.  47 

1  This  heading  is  not  in  the  act. 
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herein],  which  sections  shall  take  effect  and  be  in  force  imme- 
diately. 

Public,  No.  41,  approved  February  4,  1887,  as  amended  by 
Public,  No.  125,  approved  March  2,  1889,  and  Public,  No.  72, 
approved  February  10,  1891.  Public,  No.  38,  approved  Feb- 
ruary 8,  1895.  Public,  No.  337,  approved  June  29,  1906.  Pub- 
lic Res.,  No.  47,  approved  June  30,  1906.  Public,  No.  95,  ap- 
proved April  13,  1908.  Public,  No.  262,  approved  February  25, 
1909.  Public,  No.  218,  approved  June  18,  1910. 
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THE  ELKINS  ACT 

§  1.  Carrier  corporation  as  well  as  officer  liable  to  conviction.1 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  SEC.  1.  (As 
amended  June  29,  1906.) 

That  anything  done  or  omitted  to  be  done  by  a  corporation 
common  carrier,  subject  to  the  Act  to  regulate  commerce  and 
the  Acts  amendatory  thereof,  which,  if  done  or  omitted  to  be 
done  by  any  director  or  officer  thereof,  or  any  receiver,  trustee, 
lessee,  agent,  or  person  acting  for  or  employed  by  such  corpora- 
tion, would  constitute  a  misdemeanor  under  said  Acts  or  under 
this  Act,  shall  also  be  held  to  be  a  misdemeanor  committed  by 
such  corporation,  and  upon  conviction  thereof  it  shall  be  subject 
to  like  penalties  as  are  prescribed  in  said  Acts  or  by  this  Act 
with  reference  to  such  persons,  except  as  such  penalties  are 
herein  changed.  The  willful  failure  upon  the  part  of  any  car- 
rier subject  to  said  Acts  to  file  and  publish  the  tariffs  or  rates 
and  charges  as  required  by  said  Acts,  or  strictly  to  observe  such 
tariffs  until  changed  according  to  law,  shall  be  a  misdemeanor, 
and  upon  conviction  thereof  the  corporation  offending  shall  be 
subject  to  a  fine  of  not  less  than  one  thousand  dollars  nor  more 
than  twenty  thousand  dollars  for  each  offense;  and  it  shall  be 
unlawful  for  any  person,  persons,  or  corporation  to  offer,  grant, 
or  give,  or  to  solicit,  accept  or  receive  any  rebate,  concession, 
or  discrimination  in  respect  to  the  transportation  of  any  prop- 
erty in  interstate  or  foreign  commerce  by  any  common  carrier 
subject  to  said  Act  to  regulate  commerce  and  the  Acts  amenda- 
tory thereof  whereby  any  such  property  shall  by  any  device 
1  This  heading  is  not  in  the  act. 
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whatever  be  transported  at  a  less  rate  than  that  named  in  the 
tariffs  published  and  filed  by  such  carrier,  as  is  required  by  said 
Act  to  regulate  commerce  and  the  Acts  amendatory  thereof, 
or  whereby  any  other  advantage  is  given  or  discrimination  is 
practiced.  Every  person  or  corporation,  whether  carrier  or 
shipper,  who  shall,  knowingly,  offer,  grant,  or  give,  or  solicit,  ac- 
cept, or  receive  any  such  rebates,  concession,  or  discrimination 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  punished  by  a  fine  of  not  less  than  one  thousand 
dollars  nor  more  than  twenty  thousand  dollars:  Provided,  That 
any  person,  or  any  officer  or  director  of  any  corporation  subject 
to  the  provisions  of  this  Act,  or  the  Act  to  regulate  commerce 
and  the  Acts  amendatory  thereof,  or  any  receiver,  trustee,  lessee, 
agent,  or  person  acting  for  or  employed  by  any  such  corporation, 
who  shall  be  convicted  as  aforesaid,  shall,  in  addition  to  the 
fine  herein  provided  for,  be  liable  to  imprisonment  in  the  peni- 
tentiary for  a  term  of  not  exceeding  two  years,  or  both  such  fine 
and  imprisonment,  in  the  discretion  of  the  court.  Every  viola- 
tion of  this  section  shall  be  prosecuted  in  any  court  of  the 
United  States  having  jurisdiction  of  crimes  within  the  district 
in  which  such  violation  was  committed,  or  through  which  the 
transportation  may  have  been  conducted;  and  whenever  the 
offense  is  begun  in  one  jurisdiction  and  completed  in  another  it 
may  be  dealt  with,  inquired  of,  tried,  determined,  and  punished 
in  either  jurisdiction  in  the  same  manner  as  if  the  offense  had 
been  actually  and  wholly  committed  therein. 

In  construing  and  enforcing  the  provisions  of  this  section,  the 
act,  omission,  or  failure  of  any  officer,  agent,  or  other  person 
acting  for  or  employed  by  any  common  carrier,  or  shipper,  act- 
ing within  the  scope  of  his  employment,  shall  in  every  case  be 
also  deemed  to  be  the  act,  omission,  or  failure  of  such  carrier  or 
shipper  as  well  as  that  of  the  person.  Whenever  any  carrier 
files  with  the  Interstate  Commerce  Commission  or  publishes  a 
particular  rate  under  the  provisions  of  the  Act  to  regulate  com- 
merce or  Acts  amendatory  thereof,  or  participates  in  any  rate 
so  filed  or  published,  that  rate  as  against  such  carrier,  its  officers 
or  agents,  in  any  prosecution  begun  under  this  Act  shall  be 
conclusively  deemed  to  be  the  legal  rate,  and  any  departure  from 

[ 1325  ] 


§  2  ]  PUBLIC  SERVICE  CORPORATIONS 

such  rate,  or  any  offer  to  depart  therefrom,  shall  be  deemed  to 
be  an  offense  under  this  section  of  this  Act. 

Any  person,  corporation,  or  company  who  shall  deliver  prop- 
erty for  interstate  transportation  to  any  common  carrier,  sub- 
ject to  the  provisions  of  this  Act,  or  for  whom,  as  consignor  or 
consignee,  any  such  carrier  shall  transport  property  from  one 
State,  Territory,  or  the  District  of  Columbia  to  any  other  State, 
Territory,  or  the  District  of  Columbia,  or  foreign  country,  who 
shall  knowingly  by  employee,  agent,  officer,  or  otherwise,  di- 
rectly or  indirectly,  by  or  through  any  means  or  device  whatso- 
ever, receive  or  accept  from  such  common  carrier  any  sum  of 
money  or  any  other  valuable  consideration  as  a  rebate  or  offset 
against  the  regular  charges  for  transportation  of  such  property, 
as  fixed  by  the  schedules  of  rates  provided  for  in  this  Act,  shall 
in  addition  to  any  penalty  provided  by  this  Act  forfeit  to  the 
United  States  a  sum  of  money  three  times  the  amount  of  money 
so  received  or  accepted  and  three  times  the  value  of  any  other 
consideration  so  received  or  accepted,  to  be  ascertained  by  the 
trial  court;  and  the  Attorney-General  of  the  United  States  is 
authorized  and  directed,  whenever  he  has  reasonable  grounds 
to  believe  that  any  such  person,  corporation,  or  company  has 
knowingly  received  or  accepted  from  any  such  common  carrier 
any  sum  of  money  or  other  valuable  consideration  as  a  rebate 
or  offset  as  aforesaid,  to  institute  in  any  court  of  the  United 
States  of  competent  jurisdiction  a  civil  action  to  collect  the  said 
sum  or  sums  so  forfeited  as  aforesaid;  and  in  the  trial  of  said 
action  all  such  rebates  or  other  considerations  so  received  or 
accepted  for  a  period  of  six  years  prior  to  the  commencement 
of  the  action  may  be  included  therein,  and  the  amount  recovered 
shall  be  three  times  the  total  amount  of  money,  or  three  times 
the  total  value  of  such  consideration,  so  received  or  accepted, 
or  both,  as  the  case  may  be. 

§  2.  Persons  interested  may  be  made  parties.1 

SEC.  2.  That  in  any  proceeding  for  the  enforcement  of  the 
provisions  of  the  statutes  relating  to  interstate  commerce, 
whether  such  proceedings  be  instituted  before  the  Interstate 

1  This  heading  is  not  in  the  act. 
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Commerce  Commission  or  be  begun  originally  in  any  circuit 
court  of  the  United  States,  it  shall  be  lawful  to  include  as  par- 
ties, in  addition  to  the  carrier,  all  persons  interested  in  or  af- 
fected by  the  rate,  regulation,  or  practice  under  consideration, 
and  inquiries,  investigations,  orders,  and  decrees  may  be  made 
with  reference  to  and  against  such  additional  parties  in  the 
same  manner,  to  the  same  extent,  and  subject  to  the  same  pro- 
visions as  are  or  shall  be  authorized  by  law  with  respect  to  car- 
riers. 

§  3.  Proceedings  to  enjoin  or  restrain  departures  from  pub- 
lished rates  or  any  discrimination.1 

SEC.  3.  That  whenever  the  Interstate  Commerce  Commis- 
sion shall  have  reasonable  ground  for  belief  that  any  common 
carrier  is  engaged  in  the  carriage  of  passengers  or  freight  traffic 
between  given  points  at  less  than  the  published  rates  on  file, 
or  is  committing  any  discriminations  forbidden  by  law,  a  peti- 
tion may  be  presented  alleging  such  facts  to  the  circuit  court  of 
the  United  States  sitting  in  equity  having  jurisdiction;  and 
when  the  act  complained  of  is  alleged  to  have  been  committed 
or  as  being  committed  in  part  in  more  than  one  judicial  district 
or  State,  it  may  be  dealt  with,  inquired  of,  tried,  and  determined 
in  either  such  judicial  district  or  State,  whereupon  it  shall  be 
the  duty  of  the  court  summarily  to  inquire  into  the  circum- 
stances, upon  such  notice  and  in  such  manner  as  the  court  shall 
direct  and  without  the  formal  pleadings  and  proceedings  appli- 
cable to  ordinary  suits  in  equity,  and  to  make  such  other  per- 
sons or  corporations  parties  thereto  as  the  court  may  deem  nec- 
essary, and  upon  being  satisfied  of  the  truth  of  the  allegations 
of  said  petition  said  court  shall  enforce  an  observance  of  the 
published  tariffs  or  direct  and  require  a  discontinuance  of  such 
discrimination  by  proper  orders,  writs,  and  process,  which  said 
orders,  writs,  and  process  may  be  enforceable  as  well  against  the 
parties  interested  in  the  traffic  as  against  the  carrier,  subject 
to  the  right  of  appeal  as  now  provided  by  law.  It  shall  be  the 
duty  of  the  several  district  attorneys  of  the  United  States,  when- 
ever the  Attorney-General  shall  direct,  either  of  his  own  motion 
1  This  heading  is  not  hi  the  act. 
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or  upon  the  request  of  the  Interstate  Commerce  Commission, 
to  institute  and  prosecute  such  proceedings,  and  the  proceed- 
ings provided  for  by  this  Act  shall  not  preclude  the  bringing 
of  suit  for  the  recovery  of  damages  by  any  party  injured,  or 
any  other  action  provided  by  said  Act  approved  February 
fourth,  eighteen  hundred  and  eighty-seven,  entitled  "An  Act  to 
regulate  commerce"  and  the  Acts  amendatory  thereof.  And  in 
proceedings  under  this  Act  and  the  Acts  to  regulate  commerce 
the  said  courts  shall  have  the  power  to  compel  the  attendance  of 
witnesses,  both  upon  the  part  of  the  carrier  and  the  shipper, 
who  shall  be  required  to  answer  on  all  subjects  relating  directly 
or  indirectly  to  the  matter  in  controversy,  and  to  compel  the 
production  of  all  books  and  papers,  both  of  the  carrier  and  the 
shipper,  which  relate  directly  or  indirectly  to  such  transaction; 
the  claim  that  such  testimony  or  evidence  may  tend  to  crim- 
inate the  person  giving  such  evidence  shall  not  excuse  such  per- 
son from  testifying  or  such  corporation  producing  its  books  and 
papers,  but  no  person  shall  be  prosecuted  or  subjected  to  any 
penalty  or  forfeiture  for  or  on  account  of  any  transaction,  mat- 
ter, or  thing  concerning  which  he  may  testify  or  produce  evi- 
dence, documentary  or  otherwise,  in  such  proceeding:  Provided, 
That  the  provisions  of  an  Act  entitled  "An  Act  to  expedite  the 
hearing  and  determination  of  suits  in  equity  pending  or  here- 
after brought  under  the  Act  of  July  second,  eighteen  hundred 
and  ninety,  entitled  'An  Act  to  protect  trade  and  commerec 
against  unlawful  restraints  and  monopolies/  'An  Act  to  regulate 
commerce,'  approved  February  fourth,  eighteen  hundred  and 
eighty-seven,  or  any  other  acts  having  a  like  purpose  that  may 
be  hereafter  enacted,  approved  February  eleventh,  nineteen 
hundred  and  three,"  shall  apply  to  any  case  prosecuted  under 
the  direction  of  the  Attorney-General  in  the  name  of  the  In- 
terstate Commerce  Commission. 

§  4.  Conflicting  laws  repealed.1 

SEC.  4.  That  all  Acts  and  parts  of  Acts  in  conflict  with  the 
provisions  of  this  Act  are  hereby  repealed,  but  such  repeal  shall 
not  affect  causes  now  pending,  nor  rights  which  have  already  ac- 
1  This  heading  is  not  in  the  act. 
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crued,  but  such  causes  shall  be  prosecuted  to  a  conclusion  and 
such  rights  enforced  in  a  manner  heretofore  provided  by  law 
and  as  modified  by  the  provisions  of  this  Act. 

SEC.  5.  That  this  Act  shall  take  effect  from  its  passage. 

Public,  No.  103,  approved  February  19,  1903. 
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THE  EXPEDITING  ACT 

§  1.  Expedition  of  cases.1 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  SEC.  1.  (As 
amended  June  25,  1910.) 

That  in  any  suit  in  equity  pending  or  hereafter  brought  in 
any  circuit  court  of  the  United  States  under  the  Act  entitled 
"  An  Act  to  protect  trade  and  commerce  against  unlawful  re- 
straints and  monopolies,"  approved  July  second,  eighteen  hun- 
dred and  ninety,  "An  Act  to  regulate  commerce,"  approved 
February  fourth,  eighteen  hundred  and  eighty-seven,  or  any 
other  Acts  having  a  like  purpose  that  hereafter  may  be  enacted, 
wherein  the  United  States  is  complainant,  the  Attorney  Gen- 
eral may  file  with  the  clerk  of  such  court  a  certificate  that,  in 
his  opinion,  the  case  is  of  general  public  importance,  a  copy  of 
which  shall  be  immediately  furnished  by  such  clerk  to  each  of 
the  circuit  judges  of  the  circuit  in  which  the  case  is  pending. 
Thereupon  such  case  shall  be  given  precedence  over  others  and 
in  every  way  expedited,  and  be  assigned  for  hearing  at  the 
earliest  practicable  day,  before  not  less  than  three  of  the  cir- 
cuit judges  of  said  court,  if  there  be  three  or  more;  and  if  there 
be  not  more  than  two  circuit  judges,  then  before  them  and  such 
district  judge  as  they  may  select  or,  in  case  the  full  court  shall 
not  at  any  time  be  made  up  by  reason  of  the  necessary  absence 
or  disqualification  of  one  or  more  of  the  said  circuit  judges,  the 
justice  of  the  Supreme  Court  assigned  to  that  circuit  or  the 
other  circuit  judge  or  judges  may  designate  a  district  judge  or 
judges  within  the  circuit  who  shall  be  competent  to  sit  in  said 
court  at  the  hearing  of  said  suit.  In  the  event  the  judges  sit- 
1  This  heading  is  not  in  the  act. 

[  1330  ] 


APPENDIX  [  §  2 

ting  in  such  case  shall  be  equally  divided  in  opinion  as  to  the 
decision  or  disposition  of  said  cause,  or  in  the  event  that  a 
majority  of  said  judges  shall  be  unable  to  agree  upon  the  judg- 
ment, order,  or  decree  finally  disposing  of  said  case  in  said  court 
which  should  be  entered  in  said  cause,  then  they  shall  imme- 
diately certify  that  fact  to  the  Chief  Justice  of  the  United 
States,  who  shall  at  once  designate  and  appoint  some  circuit 
judge  to  sit  with  said  judges  and  to  assist  in  determining  said 
cause.  Such  order  of  the  Chief  Justice  shall  be  immediately 
transmitted  to  the  clerk  of  the  circuit  court  in  which  said  cause 
is  pending,  and  shall  be  entered  upon  the  minutes  of  said  court. 
Thereupon  said  cause  shall  at  once  be  set  down  for  reargument 
and  the  parties  thereto  notified  in  writing  by  the  clerk  of  said 
court  of  the  action  of  the  court  and  the  date  fixed  for  the  re- 
argument  thereof.  The  provisions  of  this  section  shall  apply  to 
all  causes  and  proceedings  in  all  courts  now  pending,  or  which 
may  hereafter  be  brought. 

§  2.  Appeal  to  Supreme  Court.1 

SEC.  2.  That  in  every  suit  in  equity  pending  or  hereafter 
brought  in  any  circuit  court  of  the  United  States  under  any  of 
said  Acts,  wherein  the  United  States  is  complainant,  including 
cases  submitted  but  not  yet  decided,  an  appeal  from  the  final 
decree  of  the  circuit  court  will  lie  only  to  the  Supreme  Court 
and  must  be  taken  within  sixty  days  from  the  entry  thereof: 
Provided,  That  in  any  case  where  an  appeal  may  have  been  taken 
from  the  final  decree  of  a  circuit  court  to  the  circuit  court  of 
appeals  before  this  Act  takes  effect,  the  case  shall  proceed  to  a 
final  decree  therein,  and  an  appeal  may  be  taken  from  such 
decree  to  the  Supreme  Court  in  the  manner  now  provided  by 
law. 

Public,  No.  82,  approved  February  11,  1903;  Public,  No.  310, 
approved  June  25,  1910. 

1  This  heading  is  not  in  the  act. 
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FORMS  FOR  PROCEEDINGS  BEFORE  COMMISSIONS 

§  1.  Complaint  of  unreasonable  charges. 

INTERSTATE  COMMERCE  COMMISSION 

McCLAiN,  WADE  &  Co. 

against 
OREGON  RAILWAY  & 

NAVIGATION  Co. 

The  petition  of  the  above-named  complainants  respectfully 
shows: 

I.  Your  petitioners  complain  of  the  Oregon  Railway  &  Navigation 
Company  and  respectfully  represent:  That  on  the  13th  day  of  June, 
D.  A.  1887,  your  petitioners  shipped  from  the  City  of  Colfax,  in  the 
Territory  of  Washington,  to  the  City  of  Portland,  in  the  State  of  Ore- 
gon, two  car  loads  of  wheat,  to  wit:  122  sacks  of  wheat  of  the  weight  of 
20,000  pounds  on  one  car,  and  230  sacks  of  wheat  of  the  weight  of 
30,000  pounds  on  the  other  cat.    That  the  said  two  car  loads  of  wheat 
were  loaded  on  said  cars  at  your  petitioners'  sole  expense,  and  were 
delivered  to  said  Oregon  Railway  &  Navigation  Company  for  trans- 
portation to  Portland,  Oregon,  as  aforesaid,  on  said  30th  day  of  June, 
A.  D.  1887.    That  the  distance  from  the  said  City  of  Colfax,  in  Wash- 
ington Territory,  to  Portland,  Oregon,  does  not  exceed  320  miles. 
That  the  said  Oregon  Railway  &  Navigation  Company,  against  the 
protests  of  your  petitioners,  have  charged  your  petitioners  for  trans- 
porting the  said  two  cars  loads  of  wheat  the  said  320  miles,  the  full  sum 
of  $175,  or  at  the  rate  of  $7  for  each  ton  of  2,000  pounds. 

II.  Your  petitioners  further  aver  that  it  is  stated  in  the  annual  re- 
port of  the  said  Oregon  Railway  &  Navigation  Company  for  1886,  that 
the  total  cost  of  all  property  of  every  description  owned  by  said  com- 
pany, including  ocean  steamers,  river  and  sound  boats,  barges  and 
wharves,  is  $32,924,433.72;  while  its  net  income  from  railroad  earnings 
alone  was,  as  appears  by  the  same  report,  $2,256,589.78,  or  6  8/10  per 
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cent  on  the  whole  nominal  investment  of  that  company,  without  count- 
ing its  earnings  from  other  sources.  That  during  the  same  year  that 
company  transported  over  its  railroad  lines  123,413,669  tons  of  freight 
and  merchandise,  and  that  the  average  price  it  received  for  transport- 
ing merchandise  from  Portland,  Oregon,  to  Colfax,  Washington  Terri- 
tory, was  in  excess  of  $30  per  ton. 

III.  Your  petitioners  further  allege  that  the  rates  recommended  by 
the  railroad  commissioners  of  the  State  of  Oregon,  for  the  transporta- 
tion of  wheat  from  points  in  the  State  of  Oregon,  equidistant  from  said 
Portland,  Oregon,  with  the  city  of  Colfax,  in  Washington  Territory, 
and  reached  by  the  line  of  the  Oregon  Railway  &  Navigation  Com- 
pany, is  $4  per  ton,  or  $3  per  ton  less  than  the  said  company  has  charged 
your  petitioners. 

IV.  Your  petitioners  further  allege  that  the  said  Oregon  Railway  & 
Navigation  Company  has  agreed  to  make  a  rate  from  points  in  Co- 
lumbia county,  Washington  Territory,  as  far  from  Portland,  Oregon, 
as  is  the  city  of  Colfax,  for  the  transportation  of  wheat  and  other 
grains  over  the  line  of  said  railroad  to  said  Portland,  Oregon,  of  $5  per 
ton,  while  still  continuing  the  rate  from  said  Colfax  at  $7  per  ton,  thus 
charging  your  petitioners,  and  all  other  handlers  of  grain  in  Colfax, 
$2  per  ton  more  for  transporting  their  wheat  the  same  distance  than  is 
charged  the  wheat  raisers  and  buyers  shipping  from  said  points  in 
Columbia  county. 

V.  And  your  petitioners  further  allege  that  the  sum  of  $7  per  ton  for 
the  transportation  of  wheat  as  aforesaid  from  Colfax,  Washington 
Territory,  to  Portland,  Oregon,  is  unjust  and  unreasonable;  and  that  a 
just  and  reasonable  charge  for  such  transportation  is  $3.50  per  ton, 
which  is  approximately  the  rate  fixed  for  a  haul  of  the  same  distance 
by  the  Illinois  State  law. 

VI.  Wherefore,  your  petitioners  pray  that  you  may  direct  the  said 
Oregon  Railway  &  Navigation  Company  to  reimburse  to  your  peti- 
tioners the  sum  of  $87.50,  the  sum  paid  by  your  petitioners  to  the  said 
Oregon  Railway  &  Navigation  Company  for  the  transportation  of  said 
two  car  loads  of  wheat  to  Portland,  Oregon,  in  excess  of  a  just  and  rea- 
sonable freight  charge.    And  your  petitioners  further  pray  that  the 
said  Oregon  Railway  &  Navigation  Company  may  be  required  to 
establish  a  rate  for  the  transportation  of  grain  from  Colfax,  Washing- 
ton Territory,  to  Portland,  Oregon,  not  in  excess  of  $3.50  per  ton. 

McCLAiNE,  WADE  &  Co., 
By  Alfred  Coolidge, 
Member  of  Firm. 
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§  2.  Complaint  of  wrong  classification. 

INTERSTATE  COMMERCE  COMMISSION 

NATIONAL  MACHINERY  & 

WRECKING  Co. 

against 
PITTSBURG,  CINCINNATI,  CHICAGO 

&  ST.  Louis  RY.  Co.  ET  AL. 

The  petition  of  the  above-named   complainant  respectfully 
shows: 

I.  That  the  complainant  is  a  partnership  composed  of  Jacob  W. 
and  Milton  S.  Kohn,  in  the  State  of  Ohio,  having  its  principal  office 
and  place  of  business  in  the  city  of  Cleveland  in  said  State  and  is  a 
dealer  in  boilers,  generators,  motors  and  other  machines,  shipping  the 
same,  new  and  secondhand,  between  points  lying  in  different  States 
of  the  United  States,  particularly  in  those  States  lying  in  Official 
Classification  territory,  which  is  generally  described  as  that  territory 
lying  north  of  the  Potomac  and  Ohio  and  east  of  the   Mississippi 
rivers. 

II.  The  above-named  defendants  are  common  carriers  engaged  in 
the  transportation  of  property  by  continuous  carriage  or  shipment  by 
railroad  between  points  in  different  States  of  the  United  States  and 
largely  in  said  Official  Classification  territory,  and  as  such  common 
carriers  are  subject  to  the  provisions  of  the  Act  to  Regulate  Com- 
merce approved  February  4,  1887,  and  acts  amendatory  thereof  or 
supplementary  thereto. 

III.  That  complainant,  in  the  course  of  its  business,  ships  over  de- 
fendants' lines  of  railroad  old  and  secondhand  dynamos  from  points  in 
other  States  to  Cleveland,  where  they  are  converted  into  junk.    That 
in  Official  Classification  No.  26,  dated  January  2,  1905,  adopted  by 
defendants  and  now  enforced  upon  their  lines,  dynamos,  new  and 
secondhand,  boxed  or  on  skids,  crated,  are  classified  at  first  class  and 
take  first-class  rates  over  defendants'  lines.    That  by  such  classifica- 
tion and  rating  defendants  compel  complainant  to  pay  on  its  shipments 
of  old  and  secondhand  dynamos,  which  are  practically  worthless,  the 
first-class  rate,  which  is  the  same  as  is  charged  on  new  and  valuable 
dynamos.     That  said  rating  of  secondhand  dynamos  in  the  same  class 
as  new  dynamos  is  unreasonable,  unduly  discriminatory,  and  should  be 
changed.    That  the  classification  of  secondhand  or  defective  dynamos 
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should  be  the  same  as  that  applied  to  junk  in  Official  Classification, 
to  wit,  sixth  class,  which  affords  sufficient  compensation  for  the  trans- 
portation service  performed,  because  such  second-hand  dynamos  have 
no  more  value  than  the  metal  contained  in  them. 

IV.  That  the  wrongful  classification  and  rating  above  set  forth  re- 
sults in  unreasonable  and  unjust  transportation  charges  on  complain- 
ant's shipments  of   secondhand   dynamos  in  Official    Classification 
territory,  in  violation  of  section  one  of  said  Act  to  Regulate  Commerce, 
and  subjects  complainant  and  other  shippers  of  secondhand  dynamos, 
and  their  traffic,  within  the  Official  Classification  territory,  to  unjust 
discrimination  and  undue  and  unreasonable  prejudice  and  disadvan- 
tage, in  violation  of  sections  two  and  three  of  said  Act  to  Regulate 
Commerce. 

V.  That  on  or  about  the  5th  day  of  October,  1905,  complainant  had 
shipped  to  it  from  Marietta,  Georgia,  one  secondhand  dynamo,  weigh- 
ing 6,300  pounds,  and  costing  complainant  $85.00,  which  was  delivered 
by  connections  to  the  defendant,  the  Pittsburg,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company,  at  Cincinnati,  Ohio,  and  transported 
thence  by  said  defendant  to  Columbus,  Ohio,  thence  via  the  Cleveland, 
Akron  &  Columbus  Railway  Company  to  Hudson,  Ohio,  and  thence 
via  the  Pennsylvania  Company  to  complainant  at  Cleveland,  Ohio. 
That  said  shipment  was  billed  out  as  "one  box  of  scrap  iron"  and 
complainant  expected  it  to  take  the  scrap-iron  rate  of  65  cents  per 
100  pounds;  but  before  delivery  the  rate  was  advanced  to  the  rate  on 
new  dynamos  of  $1.33  per  100  pounds.    That  complainant  was  com- 
pelled to  pay  the  unjust  and  unreasonable  rate  of  $1.33  per  100  pounds 
for  the  transportation  of  such  shipment,  aggregating  the  sum  of  $83.79, 
instead  of  the  just  and  reasonable  rate  of  65  cents  per  100  pounds, 
aggregating  the  sum  of  $40.95.    That  by  reason  of  said  unjust  classifi- 
cation complainant  was  compelled  to  pay  an  excess  charge  of  $42.84, 
for  which  reparation  is  claimed. 

Wherefore,  complainant  prays  that  defendants  may  be  required  to 
answer  the  charges  herein;  that  after  due  hearing  and  investigation  an 
order  be  made  requiring  the  defendants,  the  Pittsburg,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company,  the  Cleveland,  Akron  &  Co- 
lumbus Railway  Company,  and  the  Pennsylvania  Company,  to  pay  to 
complainant  the  sum  of  $42.84,  or  such  other  sum  as,  upon  the  proof 
to  be  adduced,  the  Commission  may  find  complainant  entitled  to;  and 
requiring  all  the  defendants  herein  mentioned  to  wholly  cease  and 
desist  from  the  aforesaid  violation  of  said  Act  to  Regulate  Commerce; 
and  that  such  other  and  further  order  or  orders  may  be  entered  as  the 
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Commission  may  deem  necessary  in  the  premises  and  complainant's 
cause  may  appear  to  require. 
Dated  at  Cleveland,  Ohio. 

NATIONAL  MACHINERY  &  WRECKING  COMPANY, 

By 

Secretary. 

§  3.  Answer  on  the  merits. 

INTERSTATE  COMMERCE  COMMISSION 

[Caption  as  above.] 

The  Pennsylvania  Railroad  Company,  for  answer  to  the  said  petition, 
or  so  much  thereof  as  it  is  advised  it  is  necessary  for  it  to  make  answer 
unto,  saith: 

First.  That  it  admits  that  a  through  route  between  the  various  com- 
panies respondent  exists,  substantially  as  alleged  hi  said  petition,  and 
that  the  rate  of  charges  for  lumber  from  the  points  indicated  in  said 
petition,  that  is  to  say,  from  Macon  and  Atlanta  in  the  State  of  Georgia, 
and  from  Johnson  City,  in  the  State  of  Tennessee,  to  Boston,  are,  as  per 
their  tariffs  filed,  the  same  as  set  out  in  the  said  petition. 

Second.  That  whether  the  petitioners  have  a  large  amount  of  money 
invested  in  business  in  Johnson  City,  which  they  cannot  withdraw 
without  severe  loss,  is  a  fact  as  to  which  this  respondent  cannot  be 
advised,  and  asks  that  the  petitioners  be  held  to  proof  thereof.  This 
respondent,  however,  denies  that  the  rate  which  the  tariff  describes 
for  lumber  on  said  through  line  from  Johnson  City  to  Boston  is  unjust 
or  unreasonable,  or  that  it  greatly  unjures  or  unjustly  restricts  the  busi- 
ness of  the  petitioners. 

Third.  That  the  rates  from  Macon  of  36  cents  and  from  Atlanta  of 
34  cents  per  100  pounds  upon  lumber,  as  well  as  the  rate  of  36  cents 
per  100  pounds  from  Johnson  City,  were  fixed  by  the  East  Tennessee, 
Virginia  &  Georgia  Railway  Company,  the  initial  company;  and  that 
the  reasons  justifying  the  said  rates  of  36  cents  and  34  cents  per  100 
pounds  respectively  from  Macon  and  Atlanta,  respectively  1328  miles 
and  1240  miles  from  Boston,  as  compared  with  the  rate  of  36  cents  per 
100  pounds  for  the  shorter  distance  from  Johnson  City,  in  the  State  of 
Tennessee,  to  Boston,  are  as  follows: 

(a)  That  the  rates  in  the  State  of  Georgia  are  fixed  and  controlled  by 
the  Railroad  Commissioners  of  that  State,  that  Commission  fixing  the 
charges  for  transportation  to  coast  cities  from  mills  in  the  State  of 
Georgia. 
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(6)  The  fact  of  water  competition  from  Brunswick,  Georgia,  on  the 
Atlantic  Ocean,  to  Boston  and  other  North  Atlantic  points;  that  adding 
the  rate  from  the  mills  to  Brunswick,  as  fixed  by  the  Railroad  Commis- 
sioners of  Georgia,  to  the  rate  given  by  the  coast  line  water  carriers  to 
Boston,  the  aggregate  is  less  than  the  amount  charged,  as  aforesaid, 
upon  the  tariffs  of  the  respondents  on  their  through  railroad  carriage 
from  Macon  and  Atlanta  to  Boston. 

(c)  A  large  amount  of  freight  is  received  at  Altanta  and  Macon  from 
eastern  cities,  including  Boston,  vessels  containing  which  would  have  to 
return  empty  in  large  part,  but  for  the  fact  that  they  can  be  returned 
loaded  with  lumber. 

(d)  The  reason  why  the  Atlanta  charge  is  the  same  as  that  from 
Macon  arises  from  the  fact  that  the  lumber  shipped  from  Atlanta  is 
manufactured  at  mills  a  considerable  distance  from  that  city,  and 
transported  there  over  local  roads  before  being  marketed. 

(e)  That  the  lumber  shipped  from  Johnson  City  is  for  the  most  part 
poplar  lumber,  while  that  which  goes  from  Georgia  territory  is  ex- 
clusively Georgia  pine;  and  that  the  rate  per  100  pounds  per  mile  for 
hauling  poplar,  by  reason  of  its  greater  bulk,  should  reasonably  be 
greater  than  that  for  hauling  pine. 

As  to  all  of  which  matters  reference  is  made  for  fuller  details,  to  the 
answer  of  the  East  Tennessee,  Virginia  &  Georgia  Railway  Company. 
Wherefore  this  respondent  prays  that  the  said  petition  be  dismissed. 
THE  PENNSYLVANIA  RAILROAD  COMPANY, 

By 

General  Freight  Agent. 

§  4.  Answer  denying  the  jurisdiction. 

INTERSTATE  COMMERCE  COMMISSION 

[Caption  as  above.] 

The  New  York  &  New  England  Railroad  Company,  one  of  the 
respondents  in  the  above-entitled  cause,  separately  answering  such 
portions  of  the  complainants'  petition  as  it  is  advised  it  is  important 
and  necessary  to  make  answer  unto,  says: 

That  it  is  not  true,  as  averred  in  the  first  paragraph  of  the  said  com- 
plaint, that  the  respondent  with  the  other  companies  named  therein 
form  one  connecting  through  line  under  joint  traffic  arrangements; 
that  the  respondent  has  no  contract  or  contracts  or  traffic  arrange- 
ments with  the  East  Tennessee,  Virginia  &  Georgia  Railway  Com- 
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pany  nor  the  Norfolk  &  Western  Railway  Company,  nor  with  the 
Shenandoah  Valley  Railroad  Company;  that  it  has  no  contract  or  con- 
tracts or  traffic  arrangements  with  the  respondents  named  herein 
whose  railroads  are  located  south  of  the  Cumberland  Valley  Railroad 
Company;  the  lumber  received  by  the  respondent  from  points  south  of 
the  Cumberland  Valley  Railroad  is  rebilled  by  said  Cumberland  Valley 
Railroad  Company  and  again  rebilled  by  the  New  York,  New  Haven 
&  Hartford  Railroad  Company  at  Harlem  River. 

It  admits  that  it  has  carried  lumber  at  the  rate  of  36  cents  per  100 
pounds  in  full  car-load  lots,  which  it  is  informed  has  come  from  Johnson 
City,  in  the  State  of  Tennessee,  to  Boston  as  aforesaid;  but  the  re- 
spondent denies  that  it  has  carried  any  lumber  from  Atlanta,  Georgia, 
or  any  other  point  south  of  Hagerstown  at  a  rate  of  34  cents  per  100 
pounds  from  such  initial  point  to  Boston;  and  it  denies  that  it  has 
charged  or  received  any  greater  compensation  in  the  aggregate  for  the 
transportation  of  like  kind  of  property  under  substantially  similar 
circumstances  and  conditions  for  a  shorter  than  for  a  longer  distance 
over  the  same  line,  in  the  same  direction,  the  shorter  being  included 
within  the  longer  distance. 

It  admits  that  it  has  carried  lumber  over  this  road  which  it  is  in- 
formed has  come  from  Macon,  in  the  State  of  Georgia,  to  Boston,  at  a 
rate  of  36  cents  per  100  pounds,  and  says  that  this  rate  was  made 
by  the  initial  road  without  consultation  with  this  respondent. 

And  the  respondent,  further  answering,  says  the  rate  of  36  cents 
per  100  pounds  for  transportation  of  lumber  from  Johnson  City  to 
Boston,  a  distance  of  915  miles,  which  rate  of  36  cents  is  less  than  eight 
mills  per  ton  per  mile,  and  which  is  divided  among  seven  railroad  com- 
panies, for  which  service  this  respondent  is  required  to  furnish  ex- 
pensive terminal  facilities  is  not  in  itself  an  unreasonably  high  rate, 
and  that  said  rate  should  not  be  reduced. 

This  respondent  denies  each  and  all  of  the  allegations  of  the  peti- 
tioners' complaint  not  hereinbefore  admitted  or  denied. 

NEW  YORK  &  NEW  ENGLAND  R.  R.  COMPANY, 

By 

Vice-President. 


1338] 


APPENDIX  F 

FORMS   FOR   PROCEEDINGS   INVOLVING   COM- 
MISSIONS 

§  1.  Bill  to  enforce  order  of  the  Commission. 

BILL  OF  COMPLAINT 
INTERSTATE   COMMERCE   COMMIS- 


SION 


against 


ILLINOIS       CENTRAL       RAILROAD 


IN  THE  CIRCUIT  COURT  OF 

THE  UNITED  STATES. 
IN  EQUITY. 
COMPANY  ET  AL. 
To  the  Circuit  Court  of  the  United  States  sitting  in  equity, 
etc.  [hereafter  these  bills  will  be  brought  in  the  Commerce  Court 
sitting], 

Your  petitioner  the  Interstate  Commerce  Commission,  which 
was  created  and  established  and  now  exists  under  and  by  virtue 
of  an  act  of  the  Congress  of  the  United  States,  entitled  an  Act 
to  Regulate  Commerce,  approved  February  4,  1887,  as  amended, 
etc.  (here  follow  dates  of  amendatory  acts),  humbly  complain- 
ing showeth: 

I.  That  the  Illinois  Central  Railroad  Company  is,  etc.  (here  follow 
the  names  of  the  various  railroad  corporations  made  defendants  with 
the  usual  descriptions). 

II.  That  the  defendants  above  named  were  on  the  24th  day  of  July, 
1903,  and  ever  since  have  been  and  still  are  common  carriers  engaged 
in  the  transportation  of  persons  and  property  by  railroad  under  joint 
through  rates  and  as  members  of  continuous  through  lines  between 
points  in  different  States  of  the  United  States,  and  particularly  in  the 
transportation  of  lumber  from  lumber-shipping  points  on  their  re- 
spective lines,  [etc.]  to  "Ohio  River  points"  [etc.],  and  to  points  north 
of  the  Ohio  River  and  on  and  east  of  the  Mississippi  River,  and  as 
such  common  carriers  and  in  respect  to  such  transportation  were  and 
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are  subject  to  the  provisions  of  the  said  act  to  regulate  commerce  and 
the  amendments  thereto. 

III.  That  on  the  said  24th  day  of  July,  1903,  the  Central  Yellow 
Pine  Association,  composed  of  persons,  firms  and  corporations  en- 
gaged in  the  business  of  handling  yellow  pine  lumber  in  the  States 
of  [etc.]  filed,  under  section  13  of  said  Act  to  Regulate  Commerce,  a 
petition  or  complaint  alleging  violations  on  the  part  of  the  defendants 
of  certain  provisions  of  said  act,  as  at  large  and  more  fully  appears  in 
and  by  the  said  complaint  or  petition  on  file  in  the  office  of  the  com- 
plainant herein,  a  copy  whereof  is  hereunto  annexed  and  made  a  part 
of  this  bill  of  complaint  as  Exhibit  A;  and  that  a  copy  of  said  Ex- 
hibit A,  attested  by  the  secretary  of  the  complainant  under  the  seal  of 
the  complainant  was  duly  forwarded  by  the  complainant  to  each  of 
said  defendants,  as  required  by  section  13  of  said  act. 

IV.  That  on  August  15,  1903,  the  defendants  filed  answers  to  said 
complaint,  Exhibit  A  hereto,  as  at  large  and  more  fully  appears  in  and 
by  said  answers  on  file  in  the  office  of  the  complainant  herein,  copies 
of  which  are  hereto  annexed  and  made  parts  of  this  petition  as  Ex- 
hibits from  B  to  F,  both  inclusive. 

V.  That  thereafterwards  the  said  cause  being  at  issue  upon  the 
pleadings  aforesaid,  duly  came  on  for  investigation  and  hearing  before 
the  complainant  herein,  the  said  Interstate  Commerce  Commission 
at  [etc.]  on  [etc.]  at  which  times  and  places  the  parties  complainant  and 
defendant  appeared  by  their  attorneys,  or  had  due  notice  to  appear, 
and  testimony  was  taken  on  behalf  of  said  parties. 

VI.  That  on  February  7,  1905,  the  complainant  herein  duly  de- 
termined the  matter  hi  controversy  between  the  said  parties  before  it 
and  made  a  report  in  writing  in  respect  thereof  setting  forth  its  find- 
ings of  fact  and  its  conclusions  based  on  said  findings,  namely,  that  an 
advance  made  April  15,  1903,  by  all  the  defendants  from,  etc.  [the 
shipping  points  named]  to,  etc.  [the  Ohio  River  points  named],  of  2 
cents  in  the  rate  on  lumber  hi  car  loads  was  not  warranted  and  that  the 
resultant  increased  rates  were  unreasonable  and  unjust,  in  violation  of 
the  Act  to  Regulate  Commerce,  as  at  large  and  more  fully  appears  in 
and  by  the  said  report  of  the  complainant,  a  copy  whereof  is  hereunto 
annexed  and  made  part  of  this  petition  or  bill  of  complaint  as  Ex- 
hibit G. 

VII.  That  forthwith  upon  the  determination  of  said  cause  as  afore- 
said on,  to  wit:  said  7th  day  of  February,  1905,  the  complainant  duly 
formulated  an  order  and  notice  in  the  premises  based  upon  its  findings 
and  conclusions,  requiring  the  defendants  to  cease  and  desist  on  or 
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before  April  1,  1905,  from  further  maintaining  or  enforcing  the  said 
unlawful  advance  of  2  cents  per  100  pounds,  or  the  said  unlawful  rates 
resulting  therefrom  as  aforesaid,  which  said  order  now  remains  in  full 
force  and  effect,  and  a  copy  whereof  is  hereunto  annexed  and  made  part 
of  this  bill  of  complaint  as  Exhibit  H,  etc. 

VIII.  That  the  complainant  agreeably  to  the  provisions  of  the  law 
in  this  regard  duly  caused  a  properly  authenticated  copy  of  its  said 
report,  Exhibit  G  hereunto,  together  with  its  said  order  Exhibit  H 
hereunto,  to  be  delivered  to  said  defendants  herein,  and  complainant 
shows  that  the  said  defendants,  unmindful  of  their  duty  in  that  regard, 
have,  through  their  officers,  servants  and  attorneys,  wholly  disregarded 
and  set  at  naught  said  order  of  the  complainant,  Exhibit  H  hereto,  and 
have  willfully  and  knowingly  violated  and  disobeyed  the  same,  and 
still  do  neglect  and  refuse  to  comply  with  the  same  or  any  part  thereof. 

IX.  And  the  complainant  charges  that  the  said  advance  of  2  cents 
in  the  said  lumber  rates  was  and  is  unwarranted  and  has  resulted  in 
rates  excessive,  unreasonable  and  unjust  in  violation  of  the  act  to 
regulate  commerce. 

X.  Wherefore  the  complainant  prays: 

1.  That  a  subpoena  or  other  suitable  process  may  issue  according  to 
the  course  of  equity  [etc.]. 

2.  That  an  order  be  made  by  this  honorable  court  directing  the 
method  of  service  of  notice  [etc.]. 

3.  That  proper  orders  may  be  passed  pending  the  cause  as  will  se- 
cure a  speedy  hearing  [etc.]. 

4.  That  proper  orders  to  facilitate  inquiries  be  made  [etc.]. 

5.  That  upon  the  final  hearing  hereof  a  decree  may  be  entered 
granting  to  complainant  a  writ  of  injunction  or  other  proper  process, 
mandatory  or  otherwise,  to  restrain  the  said  defendants,  and  each  of 
them,  and  their  respective  officers,  servants  and  agents,  from  further 
continuing  in  their  violation  of  and  disobedience  to  the  said  order  of 
the  Commission. 

6.  That  a  decree  may  be  entered  fixing  a  sum  not  exceeding  $500 
per  day,  for  every  day  of  disobedience  to  the  injunction  [etc.]. 

7.  That  a  decree  may  be  entered  requiring  the  said  defendants  to 
pay  the  costs  of  this  proceeding  and  reasonable  counsel  fees. 

8.  For  such  other  and  further  relief  in  the  premises  as  to  the  court 
may  seem  meet  and  justice  and  the  equities  of  the  case  may  require. 

THE  INTERSTATE  COMMERCE  COMMISSION, 

by  Edw.  A.  Moseley, 

The  Secretary  thereof,  thereto  duly  authorized. 
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§  2.  Abstract  of  answer  to  the  above  complaint. 
[Caption  as  above.    Beginning  as  is  usual  in  answer  in  equity.] 

I.  Admit  organization  of  the  Commission,  and  existence  of  the  de- 
fendant. 

II.  Admit  that  they  are  common  carriers  engaged  in  interstate 
transportation  as  described. 

III.  Admit  proceedings  duly  begun  by  the  Central  Yellow  Pine 
Association ;  and  service  thereof  upon  the  defendants. 

IV.  Admit  the  filing  of  the  answers  as  alleged. 

V.  Admit  the  hearings  as  described. 

VI.  Admit  that  the  Commission  determined  the  matter  in  contro- 
versy; but  deny  that  the  complainant  "duly"  determined  it. 

VII.  Admit  the  formulation  of  the  determination,  but  deny  that  the 
rates  were  properly  found  to  be  "unlawful." 

VIII.  Admit  the  service  of  the  authenticated  copy  of  the  determina- 
tion upon  the  defendants;  and  that  the  defendants  conceiving  said 
order  to  be  unlawful  have  disregarded  the  same. 

IX.  Deny  that  the  advance  in  the  rate  was  unwarranted,  deny  that 
the  resulting  rate  is  excessive. 

Respondents  having  fully  answered  pray  to  be  hence  dismissed  with 
their  reasonable  cost. 

§  3.  Bill  to  enjoin  order  of  the  Commission. 
BILL  OF  COMPLAINT 


THE  CHICAGO  &  ALTON  RAILROAD  COM- 
PANY, COMPLAINANT, 
against 


IN  EQUITY. 


THE   INTERSTATE   COMMERCE   COMMIS- 
SION, DEFENDANT. 

To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United 

States  within  and  for  the  Northern  District  of  Illinois: 
The    Chicago  &  Alton    Railroad    Company,  a   corporation 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Illinois,  brings  this  its  bill  against  the  Interstate  Com- 
merce  Commission,   established   and  existing  under  and  by 
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virtue  of  an  act  of  the  Congress  of  the  United  States,  and  there- 
upon your  orator  complains  and  says: 

That  the  Chicago  &  Alton  Railroad  Company  is  a  corporation  duly 
organized  under  the  laws  of  the  State  of  Illinois;  that  the  defendant, 
the  Interstate  Commerce  Commission,  had  been  created  and  exists, 
and  during  all  the  time  herein  mentioned,  has  existed,  under  and  by 
virtue  of  an  act  of  the  Congress  of  the  United  States,  entitled,  "An 
Act  to  Regulate  Commerce,"  approved  February  4,  1887,  and  the 
acts  amendatory  thereof. 

Your  orator  further  avers  that  it  has  its  principal  operating  office 
in  the  city  of  Chicago,  Northern  District  of  Illinois,  Eastern  Divi- 
sion. 

Your  orator  further  avers  that  the  Chicago  &  Alton  Railroad  Com- 
pany, is  a  common  carrier,  engaged  in  the  transportation  of  property 
by  railroad  from  and  to  points  in  various  States  and  Territories  of  these 
United  States  to  and  from  points  within  the  States  of  Illinois  and 
Missouri;  that  your  orator  is  engaged  and  has  been  so  engaged  since 
the  29th  day  of  April,  1908,  in  the  transportation  of  commercial  coal 
from  the  points  within  the  States  of  Illinois  and  Missouri  to  points  to 
the  same  States  and  beyond;  that  numerous  coal  mines  are  located  on 
and  along  your  orator's  line,  within  the  States  of  Illinois  and  Missouri, 
and  principally  within  the  State  of  Illinois;  that  these  mines  ship  large 
quantities  of  commercial  coal  by  your  orator's  line  to  consignees  at 
different  points  upon  the  lines  of  other  common  carriers;  that  your 
orator  for  the  accommodation  of  this  commercial  coal  traffic,  owns  and 
operates  3,037  gondola  coal  cars;  that  when  requested  by  the  con- 
signor or  consignee,  it  furnishes  in  addition  box  cars  for  the  transporta- 
tion of  coal;  that  its  said  3,037  gondola  cars  and  such  box  car  equip- 
ment as  may  be  desired  by  the  shippers  are  sufficient  at  all  ordinary 
times  to  transport  all  commercial  coal  tendered  to  your  orator  for  ship- 
ment from  the  mines  to  consignees  at  various  points  upon  your  orator's 
line  and  beyond. 

Your  orator  further  avers  (here  it  is  stated  that  the  railroad  has 
360  special  fuel  cars  of  its  own  which  it  utilizes  exclusively  to  get  its 
necessary  fuel  from  the  mines  on  its  line). 

Your  orator  further  avers  (here  it  is  stated  that  the  coal  thus  taken 
in  fuel  cars  is  not  put  into  the  course  of  commerce  at  all). 

Your  orator  further  avers  (that  at  certain  periods  of  the  year,  to  wit, 
in  the  early  winter  months,  there  is  a  shortage  of  equipment  for  haul- 
ing commercial  shipments  of  coal  from  mines  along  your  orator's  rail- 
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road;  that  at  times  of  such  car  shortage  your  orator  furnishes  various 
mines  along  its  line  with  commercial  equipment  pro  rata  in  accordance 
with  a  certain  circular  bearing  date  October  17,  1906,  effective  No- 
vember 1,  1906,  and  now  hi  full  force  upon  your  orator's  line,  said 
circular  being  in  words  and  figures  as  follows — here  the  rules  govern- 
ing the  distribution  of  cars  to  coal  mines  contained  in  said  circular  are 
set  forth  in  full,  providing  among  other  things  that  fuel  cars  will  not 
be  computed  in  assigning  the  quota  of  system  cars). 

Your  orator  further  avers  (that  on,  to  wit,  the  27th  day  of  April, 
1908,  the  Interstate  Commerce  Commission  entered  an  order  requir- 
ing your  orator  to  cease  and  exist  on  or  before  the  first  day  of  July,  1908, 
and  during  a  period  of  at  least  two  years  thereafter  from  maintaining 
and  enforcing  the  present  practice  of  coal  car  distribution  along  its 
line  of  railroad,  said  order  being  hi  words  and  figures  as  follows: — 
to  wit, — here  follows  the  order  of  the  Interstate  Commerce  Commis- 
sion directing  that  fuel  cars  shall  be  taken  into  consideration  in  making 
the  allotment). 

Your  orator  further  avers  (that  a  copy  of  said  order  was  duly 
served  upon  a  principal  officer  of  your  orator  at  his  usual  place  of 
business). 

Your  orator  further  avers  (that  the  said  order  of  the  said  defendant 
the  Interstate  Commerce  Commission  was  made  upon  a  complaint 
filed  with  said  body  by  the  Illinois  Collieries  Company;  that  subsequent 
to  the  filing  of  said  complaint,  an  answer  was  filed  by  your  orator  and 
testimony  adduced  by  the  said  parties). 

Your  orator  further  avers  (that,  in  requiring  your  orator  to  take 
into  consideration  its  own  fuel  cars  in  determining  the  distribution  of 
coal  cars  among  the  various  mines  along  its  line  and  to  count  as  a  part 
of  the  proportion  of  the  mine,  such  cars  as  are  consigned  for  your 
orator's  own  fuel,  is  unreasonable,  unjust,  oppressive  and  unlawful  in 
that,  etc.). 

Your  orator  further  avers  (here  it  is  claimed  that  the  practice  of 
car  distribution  is  not  subject  to  regulation  by  the  Interstate  Com- 
merce Commission). 

Your  orator  further  avers  (here  it  is  claimed  that  the  practice  sought 
to  be  established  by  the  Interstate  Commerce  Commission  is  not 
within  its  jurisdiction). 

Your  orator  further  avers  (here  it  is  claimed  that  there  is  no  unrea- 
sonable discrimination  by  the  non-counting  of  the  orator's  fuel  cars). 

Your  orator  further  avers  (here  it  is  claimed  that  the  fuel  cars  are 
not  part  of  its  commercial  equipment). 
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Your  orator  further  avers  (here  it  is  claimed  that  the  order  of  the 
Interstate  Commerce  Commission  is  an  unreasonable  discrimination 
against  mine  supplying  it  with  coal). 

Your  orator  further  avers  (that  the  order  limits  the  amount  of  coal 
to  be  mined,  a  matter  outside  the  jurisdiction  of  the  Commission). 

Your  orator  further  avers  (here  it  is  pointed  out  that  the  orator's 
own  fuel  supply  does  not  enter  into  commerce). 

Your  orator  further  avers  (that  if  the  said  order  of  the  said  defend- 
ant, the  Interstate  Commerce  Commission,  is  allowed  to  become 
effective  a  multiplicity  of  suits  against  it  will  be  caused). 

Your  orator  further  avers  (that  the  acts  of  the  Interstate  Commerce 
Commission  in  which  it  intends  to  persist  are  contrary  to  equity  and 
tend  to  the  manifest  injury  of  the  orator.) 

Your  orator  therefore  prays  that  upon  the  filing  of  this  bill  a  tempo- 
rary or  interlocutory  order  may  be  entered  herein  suspending  the  said 
order  of  the  said  Interstate  Commerce  Commission,  and  restraining  the 
said  Commission  from  taking  any  steps  or  instituting  any  proceedings 
to  enforce  said  order,  and  that  upon  a  final  hearing  of  this  cause  a  decree 
may  be  entered  herein  enjoining,  setting  aside,  annulling  or  suspend- 
ing, the  said  order  of  the  said  Interstate  Commerce  Commission,  and 
perpetually  enjoining  the  enforcement  of  said  order,  and  perpetually 
enjoining  to  the  said  defendants  and  its  members  their  agents,  servants, 
and  representatives  from  the  enforcing  of  the  said  order,  and  from  tak- 
ing any  steps  or  taking  any  proceedings  towards  the  enforcement  of 
the  said  order.  Your  orator  further  prays  that  such  other  and  further 
relief  may  be  granted  in  the  premises  as  justice  and  equity  may  be- 
quire. 

Your  orator  prays  that  your  honors  may  grant  under  your  orator 
the  writ  of  subpoena  of  the  United  States  of  America  directed  to  the 
said  Interstate  Commerce  Commission!,  commanding  it  on  a  certain 
day  and  under  a  certain  penalty  herein  to  be  specified,  personally  to 
be  and  appear  before  your  honors  in  this  honorable  court,  and  then 
and  there  full,  true  and  complete  answer  to  make  to  all  and  singular 
the  premises,  but  not  under  oath,  the  answer  under  oath,  hereby  being 
expressly  waived,  and  to  stand  to  and  abide  by  such  order  of  decree 
herein  as  to  your  honors  shall  seem  meet,  and  agreeable  to  equity  and 
good  conscience. 

And  your  orator  will  ever  pray,  etc. 

THE  CHICAGO  &  ALTON  RAILROAD  COMPANY, 

By 

Its  Solicitors. 
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State  of  Illinois, 

County  of  Cook. 

George  H.  Ross,  being  duly  sworn  says  that  he  is  vice-president  of 
the  Chicago  &  Alton  Railroad  Company,  complainant  in  the  above- 
entitled  cause;  that  he  knows  the  facts  stated  above  and  foregoing  bill 
of  complaint  and  that  the  said  facts  are  true. 

Subscribed  and  sworn. 

§  4.  Abstract  of  answer  to  this  bill. 
[Begins  as  is  usual  with  an  answer  in  equity.] 

I.  Sets  forth  the  establishment  of  the  Commission  under  the  Inter- 
state Commerce  Act. 

II.  Sets  forth  its  powers  under  section  12  of  the  act. 

III.  Sets  forth  its  powers  under  section  13  of  the  act. 

IV.  Sets  forth  its  powers  under  section  15  of  the  act. 

V.  Admits  the  defendant's  fulfillment  of  its  duties  as  an  interstate 
carrier  except  in  time  of  car  shortage. 

VI.  Relates  to  private  cars. 

VII.  Admits  the  necessity  of  private  fuel  cars. 

VIII.  Admits  defendant's  car  rules. 

IX.  Admits  defendant's  readiness  generally. 

X.  Admits  defendant's  proper  management. 

XI.  Sets  forth  the  proceedings  before  the  Commission. 

XII.  States  that  they  were  in  due  form. 

XIII.  Denies  that  its  order  was  discriminatory. 

XIV.  Shows  how  the  railroad  distribution  operated  as  a  discrimina- 
tion. 

XV.  Shows  how  the  assignment  of  fuel  cars  worked  undue  prefer- 
ence. 

XVI.  Claims  that  as  an  expert  body  thus  empowered  its  conclusions 
should  be  held  prima  facie  correct,  and  should  not  be  set  aside  by  the 
courts  except  in  a  clear  case  of  error. 

XVII.  Shows  that  the  burden  is  upon  the  complainant  to  show  why 
its  order  should  not  be  enforced,  especially  as  the  railroad  is  producing 
no  further  evidence. 

XVIII.  Concludes  as  is  usual  in  an  answer  in  equity. 
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ABANDONMENT  OF  PUBLIC  SERVICE 

See 'WITHDRAWAL  FROM  PUBLIC  SERVICE 

ABETTING  ILLEGALITY 

See  ILLEGALITY  AS  AN  EXCUSE 

ABUTTING  OWNERS 

See  PUBLIC  OBLIGATION 

ACCEPTANCE  OF  APPLICANTS 

applicants  must  be  desirous  of  service,  346. 

premature  application,  722. 

applicant  need  not  have  the  capacity  to  contract,  339. 

application  to  test  rights,  347. 

requisites  of  the  application,  411. 

application  for  service,  338. 

application  for  electricity,  411. 

application  for  gas,  411. 

application  for  water,  411. 

use  of  telegraph  blanks,  412. 

applicant  must  make  deposit,  434. 

applicant  compelled  to  subscribe  to  rules,  411. 

connecting  distance  of  the  lines,  281. 

premises  must  be  properly  prepared,  418. 

ACCEPTANCE  OF  GOODS 
1.  Preliminary  Arrangements 
requisitions  made  for  service,  722. 
when  shipper  requires  a  car,  408. 
reasonable  time  in  which  to  furnish  the  car,  722. 
agreement  must  be  shown,  723. 
beginning  of  the  relationship,  721. 
when  bailment  is  made,  720. 
waiver  of  tender  of  freight,  723. 
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ACCEPTANCE  OF  GOODS— continued 
goods  withheld  from  transportation,  726. 
until  the  whole  shipment  delivered,  727. 
something  more  to  be  done  by  the  shipper,  727. 
held  until  further  orders,  727. 
goods  at  carrier's  disposal,  727. 
right  to  transport  immediately,  727. 
receipt  of  goods  for  transportation,  727. 
freight  not  prepaid,  727. 
bill  of  lading  not  issued,  727. 

failure  to  furnish  adequate  shipping  directions,  729. 
baggage  received  before  the  traveler  arrives,  728. 
goods  not  to  go  until  the  shipper  appears,  729. 

2.  Acceptance  in  Regular  Course. 
regulations  relating  to  acceptance,  868. 
acceptance  as  common  carrier,  724. 
when  carriage  is  begun,  720. 

actual  acceptance  is  necessary,  729. 
no  delivery  if  control  retained,  390. 
tender  of  freight  waived,  399. 
goods  on  a  side  track,  729,  733. 
cattle  held  near  station  at  request,  394. 
deposit  of  goods  beside  track,  724. 
wood  upon  a  siding,  399. 
goods  deposited  near  track,  399. 
placing  goods  in  proper  position,  400. 
notice  not  enough  in  itself,  730. 
deposit  followed  by  notice,  730. 
when  acceptance  takes  place,  731. 
gram  falling  past  cut-off,  731. 
goods  attached  to  tackling,  731. 
where  acceptance  takes  place,  732. 
lighters  sent  to  wharf,  732. 
consent  to  delivery  implied,  733. 
nature  of  the  custom,  733. 
case  of  the  union  station,  733. 
car  on  a  siding,  733. 
customary  acceptance  of  goods,  734. 
assumption  of  actual  possession,  734. 
freight  placed  upon  platform,  734. 

3.  Whether  Acceptance  is  Authorized 
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ACCEPTANCE  OF  GOODS— continued 
for  whom  a  servant  acts,  741. 
dealings  with  unauthorized  persons,  740. 
independent  service  by  servant,  742. 
doubtful  whether  the  servant  or  master  is  real  bailee,  743. 
customer  aware  that  the  service  is  outside,  744. 
where  servant  accepts  the  parcel,  732. 
carriage  of  goods  secured  by  fraud,  737. 
money  concealed  in  hay,  737. 
diamond  given  a  mean  appearance,  757. 
no  obligation  to  inquire  value,  737. 
design  to  tender  goods  in  false  dress,  737. 
conductor  allowing  the  substitution,  738. 
4.  Special  Arrangements  in  Particular  Cases 
special  freight  trains,  755. 
railroad  acting  as  a  private  carrier,  776. 
circus  cars  on  special  schedule,  755. 
train  established  upon  special  guaranty,  756. 
special  train  for  express  company,  758. 
owner  accompanying  his  goods,  767. 
carrier  in  general  control,  768. 
goods  taken  across  a  ferry,  771. 
owner  going  with  his  freight,  772. 
switching  cars,  773. 
towing  vessels,  774. 
responsibility  for  through  cars,  775. 

ACCEPTANCE  OF  GUESTS 
reception  as  a  guest,  725. 
must  present  himself  as  guest,  725. 
duty  owed  only  to  travelers,  363. 
who  is  a  traveler,  364. 
how  long  one  remains  a  traveler,  365. 
when  one  ceases  to  be  a  traveler,  366. 
whether  taken  as  traveler,  751. 
persons  coming  for  guests,  370. 
boarders  at  an  inn,  751. 
when  special  arrangement  made,  751. 
agreement  as  to  price,  751. 
definite  length  of  sojourn,  751. 
not  bona  fide  traveler,  752. 
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ACCEPTANCE  OF  GUESTS— continued 
resident  of  same  town,  752. 
special  acceptance  as  guest,  752. 
received  on  the  footing  of  guest,  752. 
special  arrangements  with  innkeepers,  770. 
place  provided  for  goods,  770. 
must  consent  to  receive  guest,  725. 
servant  authorized  to  receive  guests,  725. 
guests  invited  by  servants,  743. 

ACCEPTANCE  OF  PASSENGERS 

1.  When  Acceptance  is  Made 

passengers  presenting  themselves  properly,  401. 

passenger  must  state  his  intention,  407. 

passenger  must  notify  carrier,  735. 

intending  passenger  giving  signal,  410. 

relation  of  carrier  and  passenger,  735. 

passenger  on  board  vehicle,  735. 

steamboat  at  a  wharf,  735. 

establishment  of  stations,  403. 

acceptance  of  passengers  at  stations,  735. 

passenger  waiting  at  station,  402. 

at  station  reasonable  time  in  advance,  735. 

in  waiting  room  of  a  station,  735. 

boarding  a  moving  vehicle,  736. 

putting  one's  foot  upon  the  step,  736. 

reaching  the  platform  of  the  car  safely,  736. 

2.  Acceptance  not  Really  Made 
getting  on  a  moving  train,  736. 
outside  of  implied  invitation,  736. 
stealing  a  ride,  738. 

service  obtained  by  connivance,  744. 

innocent  party  learning  his  mistake,  738. 

person  is  not  a  passenger  until  received,  738. 

apparent  authority  of  conductor,  745. 

custom  to  be  passenger,  738. 

servant  induced  by  misrepresentation,  745. 

yard  master  taking  engine,  745. 

party  of  children  were  invited  by  a  servant,  745. 

induces  the  conductor  out  of  charity,  746. 

3.  Special  Basis  for  Service 
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ACCEPTANCE  OF  PASSENGERS— continued 
special  passenger  trains,  754. 
excursion  trains,  757. 
person  invited  by  lessee,  757. 
passengers  traveling  in  an  unusual  place,  759. 
on  platform  of  a  baggage  car,  759. 
whether  there  is  acceptance  in  such  cases,  760. 
vehicle  not  intended  for  passengers,  761. 
carriage  on  construction  trains,  762. 
passenger  carriage  on  freight  trains,  763. 
such  transportation  often  upon  a  private  basis,  764. 
authority  of  the  conductor,  764. 
understanding  of  the  passenger,  764. 
luggage  carried  by  passengers,  769. 
4.  Peculiar  Classes  of  Patrons 
mail  clerks,  777. 

owners  accompanying  their  shipments,  780. 
employe's  of  car  companies,  779. 
employe's  of  contracting  shippers,  781. 
employe's  while  on  duty,  783. 
employe's  receiving  independent  service,  784. 
express  messengers,  778. 
full  liability  in  gratuitous  service,  785. 
limitation  to  private  basis,  786. 
persons  upon  carrier's  premises,  367. 
persons  desiring  shelter,  368. 
persons  assisting  passengers,  369. 
persons  coming  for  own  purposes,  370. 
liability  to  such  persons,  372. 

ACCIDENTAL  FIRE 

See  ACT  OF  GOD 


ACEQUIA 

See  IRRIGATION 

ACT  OF  GOD 

what  constitutes  act  of  God,  984. 
cloud-bursts,  984. 
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ACT  OF  GOD— continued 

convulsions  of  nature,  655,  984. 

earthquakes,  984. 

electrical  disturbances.  657,  984. 

eruptions,  984. 

extraordinary  weather  conditions,  656. 

failure  of  the  wind,  985. 

floods,  656. 

high  winds,  558. 

overruling  causes,  949. 

snowstorm,  909. 

stormy  weather,  656. 

sudden  squalls,  985. 

tempestuous  weather,  909. 

tidal  waves,  984. 

tornadoes,  984. 

violent  storms,  984. 

unavoidable  accidents,  949. 

unprecedented  drought,  651. 

whirlwinds,  984. 

act  of  God  excuses  refusal  of  goods,  656. 

act  of  God  excuses  carrier  for  loss  of  goods,  984. 

act  of  God  excuses  telegraph  company,  657. 

act  of  God  excuses  telephone  company,  985. 

act  of  God  excuses  delay,  909. 

act  of  God  excuses  deviation,  909. 

act  of  God  merely  contributory,  985. 

ship  steered  upon  obstruction,  985. 

negligence  in  not  avoiding  act  of  God,  916. 

act  of  God  coincident  with  delay,  917. 

cases  holding  carrier  liable,  918. 

act  of  God  occurring  during  deviation,  921. 

See  also  EXCUSES,  LIABILITY,  DELAY,  DEVIATION 

ACTIONS  AGAINST  PUBLIC  CONCERNS 
early  liability  for  negligent  tort,  6. 
early  assumpsit  against  those  in  public  service,  38. 
action  stated  against  a  public  servant,  332. 
actionable  wrong  by  refusal,  333. 
action  of  tort  for  refusal,  332. 
action  on  the  case  for  refusal,  333. 
f 1352  1 


INDEX 

[References  are  to  sections] 

ACTIONS  AGAINST  PUBLIC  CONCERNS— continued 
action  of  tort  for  failure  in  service  undertaken,  334. 
action  either  in  action  or  tort,  334. 
action  on  the  case  for  consequential  damages,  335. 
action  stated  against  a  common  carrier,  345. 
what  makes  a  prima  facie  case,  346. 
reparation  by  refunding  overpayments,  1289. 
damages  for  past  unfair  exactions,  1294. 

ADMINISTRATIVE  POWERS 

prohibitions  in  administrative  regulations,  593. 
administrative  function  in  regulating  public  services,  1403. 

ADVERTISEMENT 

showing  public  profession,  204. 

ADVERTISEMENTS 

whether  a  proper  expense,  862. 

ADVERTISING  PRIVILEGES 

whether  granting  is  ultra  vires,  503. 

ADVERTISING  STANDS 

not  a  public  service,  71. 

AGED  PERSONS 
as  passengers,  635. 

AGENCY 

who  is  the  real  proprietor,  739. 
agent  having  apparent  authority,  723. 
servant  usually  thus  employed,  741. 
servant  acting  against  orders,  208. 
dealings  with  unauthorized  persons,  742. 
for  whom  the  servant  acts,  742. 
independent  service  by  servant,  743. 
private  arrangement  with  employ^,  744. 
guests  invited  by  servants,  745. 
civil  engineer,  208. 
station  agent,  723. 
superintendent,  208,  723. 
train  crew,  723. 
train  master,  723. 
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AILING  PERSONS 

as  passengers,  635. 

See  EXCUSES 

AISLE 

valises  blocking,  943. 

ALARM  SERVICE 

status  doubtful,  109. 

ALLOWANCES  TO  PATRONS 

See  DISCRIMINATION 

AMORTIZATION 

See  DEPRECIATION 

AMUSEMENT  PARKS 

not  public  in  character,  117. 

ANNEXED  TERRITORY 

See  TERRITORIAL  LIMITS 

ANIMALS 

profession  to  take  animals,  256. 

carrying  live  stock  not  always  common  carriage,  256. 

liability  in  transportation  of  animals,  967. 

wild  animals,  259. 

docile  animals,  880. 

propensities  of  animals  as  an  excuse,  989. 

See  LIABILITY,  PROFESSION 

ANNOUNCING  STATIONS 
not  required,  932. 

ANNUAL  CHARGES 

See  OPERATING  EXPENSES 

ANNUAL  REPORT,  1208. 

See  EVIDENCE 

APARTMENT  HOTEL 
not  an  inn,  263. 

APPLICATION  FOR  SERVICE 

See  ACCEPTANCE  OF  APPLICANTS 
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AQUEDUCT 

eminent  domain  for,  59. 

ARREARAGES 

payment  for  previous  carriage  not  required,  450. 
payment  of  arrearages  not  generally  required,  451. 
cases  holding  payment  of  arrearages  prerequisite,  452. 
applicant  in  default  at  other  premises,  453. 
payment  of  collateral  claims  cannot  be  demanded,  454. 
arrears  of  predecessors,  455. 
disputed  arrearages,  456. 

See  PREPAYMENT  AS  A  CONDITION 

ARREST 

persons  under,  as  passengers,  640. 

ASSAULT 

upon  a  passenger,  598. 

See  PROTECTION 

ASSESSMENTS 

cannot  be  levied  upon  public  by  service  companies,  67. 

ASSIGNING  FACILITIES 

See  FACILITIES 

ASSIGNMENT  OF  FRANCHISE 

See  FRANCHISE 

ASSOCIATED  PRESS 

status  of  the  associated  press,  138. 

associated  press  has  a  monopoly,  138. 

press  association  is  public  in  character,  138. 

discrimination  for  taking  news  from  a  rival  news  bureau,  684. 

ASSUMPSIT 

See  ACTIONS 

ASSUMPTION  OF  PUBLIC  SERVICE. 

See  PROFESSION  TO  SERVE  PUBLIC 

ATTENDANTS 

incapable  persons  must  provide  attendants,  635. 
responsibility  for  proper  attendance,  638. 
attendants  of  dangerous  persons,  640. 
go  with  their  charges,  640. 
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AUTOMOBILE  LINE 
whether  public,  175. 

B 

BACK  FREIGHTS 

may  be  made  lower,  1321. 

See  RATES 
BAD  MANNERS 

do  not  excuse  ejection,  557. 

See  EXCUSES 
BAGGAGE 

deposit  of  baggage,  730. 

receipt  of  baggage  at  inn,  728. 

left  at  baggage  room  door  without  getting  a  check,  730. 

no  duty  to  receive  without  ticket,  390. 

compensation  included  in  fare,  875. 

owner  fails  to  accompany  his  baggage,  728. 

stage  driver  responsible  for  the  loss  of  portmanteau,  769. 

English  law  as  to  luggage,  769. 

what  constitutes  personal  baggage,  769. 

personal  effects  of  the  passenger,  875. 

what  is  proper  baggage,  875. 

length  of  the  journey,  875. 

condition  in  life  of  the  passenger,  875. 

reasonable  amount  of  money,  875. 

articles  of  necessity  and  convenience,  875. 

articles  for  personal  use  and  comfort,  875. 

articles  for  instruction  and  amusement,  875. 

does  not  extend  to  merchandise,  875. 

unusual  things  as  baggage,  876. 

merchandise  accepted  for  carriage,  876. 

knowing  the  nature  of  the  goods,  876. 

BAGGAGE  TRANSFER 

baggage  transfer  as  common  carriage,  171. 
exclusive  contract  with  baggage-transfer  line,  489. 
equal  access  to  transfermen,  489. 
offices  for  baggage  transfer,  501. 

BAGGING  IN  TRANSIT 

through  rate  preserved  during,  1320. 
See  RATES 
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BAILMENT 

general  law  of  bailment  governs  acceptance  of  goods,  720. 
whether  the  relationship  has  been  established,  720. 
See  ACCEPTANCE  OF  GOODS;  LIABILITY 

BAITING  ANIMALS 

not  considered  a  public  service,  51. 

BAKER 

considered  public  servant  in  the  middle  ages,  10. 
the  bakehouse  in  the  manorial  system,  3. 
legislative  regulation  of  price,  17. 
bakers  no  longer  public,  19. 

BANISHMENT 

no  excuse  for  refusing  passenger,  560. 
See  EXCUSES 

BANKERS 

once  given  free  passes,  1301. 

See  DISCRIMINATION 

BANKRUPTCY  LAWS 

not  applicable  to  public  service  companies,  353. 

BARBER 

in  public  calling  in  the  middle  ages,  6. 
exclusive  contract  with  barbers,  498. 

BARGES 

as  common  carriers,  270. 

See  COMMON  CARRIERS 

BASINS 

eminent  domain  for,  57. 
status  doubtful,  103. 

BAWDY-HOUSE 

taking  telephone  out  of,  606. 

See  ILLEGALITY 

BAYONETS 

not  allowed  in  cars,  626. 

See  PROTECTION 
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BEER 

price  of  once  fixed,  9,  18. 

BELLIGERENCY 

See  ENEMIES 

BELT  LINES 

as  public  services,  130. 
as  common  carriers,  177. 

BENEFICIARY 
rights  of,  1364. 

See  PARTIES 

BETTERMENTS 

when  considered  as  maintenance,  1160. 

See  OPERATING  EXPENSES 

BILL  OF  LADING 

issue  of  as  showing  acceptance,  727. 
when  no  bill  of  lading  has  been  issued,  734. 
issue  of  bill  without  goods,  747. 
stipulations  in  bills  of  lading,  1000. 

See  CARRIER  OF  GOODS;  LIMITATION  OF  LIABILITY 

BLACKLIST 

shipper  "blacklisted"  for  using  rival  carrier,  1287. 
See  DISCRIMINATION 

BLACK  PERSONS 

See  EXCUSES 

BLACKSMITH 

once  in  common  calling,  8. 

no  exclusive  franchise  to-day,  153. 

BLANKS 

messages  must  be  tendered  on,  412. 

See  TELEGRAPH  COMPANIES 

BLASPHEMY 

as  an  excuse,  633. 

See  EXCUSES 

BLIND  PERSONS 

must  be  taken,  when,  572. 

See  EXCUSES 
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BLOCKADED  PORT 
as  an  excuse,  591. 

See  ILLEGALITY 

BLOOMERS 

woman  in  cannot  be  refused,  558. 

BOARDING  HOUSE 
not  an  inn,  240. 

See  INN 
BOMBS 

not  liable  for  injury  done  by,  943. 

See  LIABILITY;  PROTECTION 

BONDED  WAREHOUSES 

See  WAREHOUSES 

BONDS 

bonds  issued  to  aid  railroad,  218. 
bondholders  postponed  to  creditors,  352. 
bonds  and  stock,  1084. 

bonded  indebtedness  beyond  actual  value,  1094. 
See  CAPITALIZATION 

BOOMS 

are  public  utilities,  74. 

BOOT  BLACKING 
concession  for,  498. 

BOX  MILL 

aiding  a  mill  not  public  purpose,  64. 

BOX  SHOOKS 

classification  of,  compared  with  other  lumber,  1237. 
See  CLASSIFICATION 

BOYCOTT 

boycott  of  connecting  line  no  excuse,  670. 

BRANCH  LINE 

eminent  domain  for  construction,  224. 

See  EMINENT  DOMAIN 

BREAD 

early  regulation  of  the  price,  10,  17. 
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BREAK  DOWN  SERVICE 
no  right  to  have  gas  for,  346. 

BRIDGES 

public  character  of  bridges,  23. 

bridges  replace  the  ferries,  23. 

restrictions  in  early  charters,  30. 

exclusive  franchise  for  bridges,  53. 

bridge  companies  not  common  carriers,  177. 

public  and  private  bridges,  241. 

what  loads  for  bridges,  270. 

running  rights  over  bridge,  699. 

ordinary  business  use  of  the  structure,  795. 

classification  in  bridge  tolls,  1130. 

rates  of  bridge  companies,  1218. 

BUCKET  SHOP 

no  telegraph  reports  for  such  illegal  business,  607. 

BULBS 

electric  companies  cannot  dictate  as  to,  823. 

BULKY  ARTICLES 

transportation  of,  817. 

See  FACILITIES 

BURGLAR 

innkeeper  may  exclude,  628. 

BUSINESS  INTEREST  AS  JUSTIFICATION 

business  policies  inconsistent  with  public  employment,  680. 

1.  Unfair  Competition  in  Public  Service 
exclusive  custom  cannot  be  demanded,  681. 
partial  service  already  rendered  by  rival,  682. 
telephone  companies  cannot  forbid  rival  installation,  683. 
exclusive  regulations  by  the  associated  press,  684. 

2.  Protection  of  Its  Own  Interests 
shipments  made  by  a  rival,  695. 
obligation  to  carry  packed  parcels,  696. 
competitor  must  be  taken  as  a  passenger,  697. 
railroad  not  compelled  to  give  running  rights,  698. 
connections  with  another  telephone  system,  700. 
utilization  of  the  waterworks  of  another,  701. 
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BUSINESS  INTEREST  AS  JUSTIFICATION— confirmed 
gas  works  not  bound  to  supply  rivals,  702. 
telephone  company  favoring  its  messenger  service,  704. 
municipality  promoting  its  water  service,  705. 
electric  company  favoring  its  wiring  department,  706. 
railroad  cutting  its  own  rates  for  itself,  707. 
grain  elevators  storing  their  own  grain,  708. 

BUSINESS  PROFIT 

See  RETURN 


CABLE 

See  SUBMARINE  CABLE 

CABLE  CONVEYOR 

SEE  CONVEYOR 

CABLE  ROAD 

See  STREET  RAILWAY 

CABLE  TRAMWAY 

See  TRAMWAY 

See  HACKS 

See  MESSENGER  SERVICE 

CANAL  BOATS 

canal  boats  are  common  carriers,  166. 
canal  boatmen  as  public  servants,  172. 
canal  boats  in  public  service,  272. 
canal  boat  hired  at  a  daily  rate,  753. 

CANALS 

canals  as  public  services,  25. 
the  early  canal  system,  24. 
natural  monopoly  of  canals,  121. 
canal  as  a  public  highway,  122. 
public  and  private  canals,  241. 
cost  of  canal  system,  122. 
restrictions  in  early  charters,  30. 
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CANALS— continued 

regular  tolls  upon  a  classified  basis,  25. 

canal  proprietors  must  give  service,  315. 

obligation  while  still  kept  open,  315. 

giving  monopoly  to  one  towage  company,  495. 

allowing  a  lateral  to  fall  into  disrepair,  578. 

canals  open  on  Sunday,  599. 

order  of  passage  of  boats  at  locks,  865. 

CAPITALIZATION 

various  theories  as  to  proper  capitalization,  1080. 

1.  Original  Cost  the  Common-Law  Basis 
investment  entitled  to  return,  1081. 
cost  of  the  waterworks,  1081. 

argument  for  the  rule  of  total  investment,  1082. 

what  is  the  actual  cost,  1083. 

actual  payment  to  contractor,  1083. 

cost  enhanced  by  fraudulent  contract,  1084. 

exhorbitant  profits  of  promoters,  1084. 

plant  built  unnecessarily  large,  1085. 

disproportion  between  value  and  nominal  capitalization,  1084. 

stock  issued  to  contractors,  1084. 

plant  adapted  for  a  larger  population,  1086. 

construction  now  thought  unwise,  1087. 

provision  against  the  future  growth,  1086. 

reorganization  of  a  water  system,  1087. 

portion  of  plant  not  now  utilized,  1088. 

carrying  of  unimproved  lands,  1088. 

equipment  held  for  break  downs,  1088. 

equipment  long  since  superseded,  1089. 

street  railway  equipment  supplanted,  1089. 

capital  sunk  in  past  operations,  1090. 

cost  of  gas  making,  1090. 

2.  Respect  for  Outstanding  Securities 

nominal  capitalization  outstanding  inconclusive,  1091. 
stock  issues  afford  no  measure,  1084. 
stock  issued  for  no  real  consideration,  1091. 
problem  of  watered  stock,  1092. 
abandonment  of  par  values  suggested,  1093. 
bonded  indebtedness  beyond  actual  value,  1094. 
stock  issues  based  upon  surplus  earnings,  1095. 
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CAPITALIZATION— continued 

securities  issued  upon  reorganization,  1096. 

outstanding  issues  tell  little,  1096. 

cutting  down  of  securities,  1096. 

state  control  of  the  issue  of  securities,  1097. 

physical  valuation  of  the  present  properties,  1097. 

sorts  of  stock  regulation,  1097. 

existing  capitalization  hardly  excessive,  1098. 

enormous  increase  in  values,  1098. 

expenditures  in  improving  trackage,  1098. 

3.  Present  Value  as  the  Constitutional  Basis 
protection  of  present  values,  1099. 
constitutionality  of  taking  property,  1099. 
market  value  of  its  securities,  1099. 
probable  earning  capacity  of  property,  1099. 
original  cost  of  construction,  1099. 
amount  expended  in  improvements,  1099. 
original  cost  affecting  present  value,  1100. 
amount  of  money  actually  expended,  1 100. 

present  value  may  be  shown  to  be  less  than  actual  cost,  1 100. 

structural  value  not  conclusive,  1100. 

value  as  a  going  concern,  1101. 

works  sold  as  a  going  concern,  1101. 

whether  return  allowed  on  such  value,  1102. 

good  will  not  appropriate,  1102. 

franchise  value  upon  purchase,  1103. 

franchise  values  not  considered  in  rate  regulation,  1104. 

values  returned  for  taxation  not  conclusive,  1105. 

tax  valuation  does  not  estop  the  state,  1106. 

4.  Cost  of  Reproduction  as  a  Basis 

cost  of  reproducing  the  road  in  its  present  condition,  1107. 
.  fair  profit  upon  that  valuation,  1108. 
the  Minnesota  rule,  1107. 
the  Texas  Railway  Commission,  1108. 
federal  courts  opposed,  1108. 
the  California  decisions,  1109. 
abandonment  of  the  investment  test  impolitic,  1111. 
two  principles  still  persist,  1112. 

CARDS 

See  ADVERTISEMENTS 
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CARLOADS 

acceptance  of  car  shipments,  722. 

lower  rates  are  permissible,  1348. 

shipments  made  in  bulk,  1349. 

comparison  of  bulk  and  package  rates,  1350. 

shipments  in  train  loads,  1357. 

regular  shipments  in  large  units,  1352. 

See  CLASSIFICATION 

CARRIERS  OF  GOODS 

requisites  of  common  carriage,  160. 
definitions  of  common  carriage,  160. 

1.  Carriage  as  a  Public  Employment- 
common  carriage  as  a  public  employment,  196. 
public  and  private  carriers,  239. 

carrier  of  goods  always  in  a  public  employment,  13. 

history  of  common  carriage,  19. 

railroad  as  carrier,  26. 

carriage  of  cattle,  160. 

common  carriers  by  water,  172. 

carrying  as  a  regular  business,  173. 

carriers  of  goods  only,  184. 

carriage  on  a  public  basis,  196. 

carrier  of  freight  not  carrier  of  passengers,  223. 

contract  to  convey  beyond  its  line,  209. 

private  carrier,  238. 

common  carrier  may  withdraw,  295. 

2.  Public  Duty  of  the  Carrier 

shipper  can  insist  on  having  goods  taken,  338. 
declaration  against  a  common  carrier,  345. 
facilities  for  receiving  goods,  390. 
proper  position  to  demand  service,  391. 
whether  must  receive  goods  in  advance,  391. 
how  long  in  advance  goods  must  be  received,  392. 
goods  for  immediate  transportation,  393. 
acceptance  long  in  advance,  393. 
goods  tendered  too  late,  394. 
goods  loaded  at  a  place  designated,  399. 
goods  being  loaded  upon  car  at  siding,  399. 
possession  actually  taken  of  goods  between  stations,  399. 
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CARRIERS  OF  GOODS— continued 
tender  of  goods  to  the  carrier,  399. 
tender  of  live  stock  to  the  carrier,  399. 
carrier  of  goods  from  siding,  399. 
tender  at  an  unusual  place,  399. 
designated  by  carrier,  399. 

placing  goods  in  proper  position  not  enough,  400. 
station  from  which  train  starts,  400. 
freight  usually  should  be  tendered  at  station,  403. 
carrier  of  bulky  freight  from  siding,  404. 
special  acceptance  along  the  tracks,  404. 
cannot  insist  upon  private  switch,  404. 
deposit  must  be  accompanied  by  notice,  407. 

3.  Conditions  of  Performing  Service 
reasonable  time  to  furnish  the  car,  408. 
notification  may  be  made  in  advance,  408. 
carrier  not  required  to  receive  in  advance,  408. 
carrier  as  warehouseman  in  advance,  409. 
goods  must  be  tendered  properly  packed,  413. 
carrier  accepting  loaded  goods,  414. 

carrier  himself  loads  goods,  414. 

the  carrier's  business  to  load  his  vehicles,  414. 

shipper  assuming  responsibility  for  loading,  414. 

if  improper  loading  was  apparent,  414. 

special  freight  may  require  special  tender,  415. 

reasonable  regulations  for  tendering  goods,  419. 

shoveling  coal  into  cars,  420. 

carrier  may  require  prepayment,  431. 

charges  due  when  the  goods  are  tendered,  431. 

prepayment  of  freight  for  goods  addressed  to  certain  parties,  435. 

express  waiver  of  prepayment,  442. 

acceptance  of  goods  without  making  demands,  442. 

consignee  repudiating  all  intention  of  ever  paying,  448. 

back  charges  for  other  freight  remaining  unpaid,  450. 

4.  Extent  of  the  Obligation 

whether  common  carriers  of  expresses,  479,  481. 

exclusive  private  car  lines,  481. 

refrigerator  car  lines,  481. 

exclusive  rights  at  terminal  wharves,  487. 

exclusion  of  baggage  transfermen,  489. 

offices  for  certain  baggagemen,  501. 
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CARRIERS  OF  GOODS— continued 
certain  draymen  denied  access,  490. 
railroad  may  designate  certain  stock  yards,  491. 
no  discrimination  in  favor  of  one  grain  elevator,  492. 
monopoly  of  advertising  privileges,  503. 
duty  in  dealing  with  connecting  railroads,  510. 
what  constitutes  connecting  services,  514. 
common  carrier  for  the  whole  distance,  511. 
duty  to  transport  goods  is  limited  to  the  route,  511. 
goods  marked  for  a  point  beyond  route,  512. 
carrier  liable  only  for  carriage  over  his  own  route,  513. 
duty  of  the  initial  carrier,  515. 
duty  of  each  successive  carrier,  517. 
carrier  acting  contrary  to  instructions,  521. 
forming  new  through  connections,  525. 
physical  connection  with  another  railroad,  525. 
whether  obligation  to  take  the  freight  in  original  cars,  527. 
railroad  obliged  to  accept  the  cars  of  another,  529. 
statutes  requiring  through  service,  531. 
utilization  of  foreign  cars,  531. 
need  not  agree  upon  joint  through  tariff,  535. 
statutes  may  compel  making  joint  rate,  536. 
5.  Justification  for  Refusing  Service 
malicious  discrimination  usually  inexcusable,  552. 
cannot  lawfully  reject  certain  commodities,  554. 
freight  from  a  boycotted  line,  570. 
business  offered  particularly  expensive,  575. 
business  disadvantageous  to  handle,  574. 
carrier  of  goods  held  subject  to  attachment,  594. 
if  illegal  for  a  railroad  to  let  its  cars  stand,  597. 
may  refuse  to  carry  on  Sunday,  599. 
when  may  refuse  intoxicating  liquor,  600. 
refusing  to  accept  fish  or  game  illegally,  601. 
firearms  into  a  mob  district,  610. 
may  refuse  explosives,  621. 
unavoidable  accident  as  justification,  650. 
rush  of  business,  650. 
act  of  God,  650. 
public  enemy,  650. 
natural  forces,  656. 
storms  of  unusual  violence,  656. 
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CARRIERS  OF  GOODS— continued 
progression  of  seasonal  changes,  658. 
expected  variations  in  precipitation,  658. 
accommodations  offered  exhausted,  660. 
greater  demand  than  foreseen,  662. 
normal  fluctuation  in  the  offering,  664. 
press  of  business  which  might  have  been  anticipated,  664. 
cars  available  divided  among  the  persons  applying,  665. 
perishable  goods  before  nonperishable,  665. 
live  stock  preferred  to  dead  freight,  665. 
enemies  as  an  excuse,  666. 
rioters  interrupting  the  service,  667. 
strike  for  higher  wages,  668. 
violent  strike,  669. 
sympathetic  strike,  670. 
customer  who  patronizes  a  rival,  681. 
contract  giving  one  shipper  preference,  688. 
agree  not  to  take  other  newspapers,  689. 
refusal  to  accept  coal  from  a  certain  station,  691. 
pooling  contract  held  illegal,  694. 
packed  parcels,  696. 
mixed  car  loads,  696. 
6.  Acceptance  of  Goods 
shipper  must  tender  his  goods,  721. 
arrangement  made  in  advance,  722. 
order  by  a  shipper  for  cars,  723. 
actual  acceptance  must  be  shown,  724. 
carrier  as  bailee  of  the  goods,  726. 

carrier's  responsibility  does  not  begin  by  assuming  possession,  726. 
goods  at  carrier's  disposal,  727. 
goods  not  yet  placed  in  the  vehicle,  726. 
carrier  himself  delaying  transportation,  727. 
carrier  for  immediate  dispatch,  727. 
goods  withheld  from  transportation,  729. 
carrier  as  soon  as  the  stated  time  arrives,  726,  729. 
express  agreement  to  accept  freight,  734. 
mere  notice  does  not  impose  liability,  730. 
grain  delivered  through  a  pipe,  731. 
coal  passing  from  a  chute,  731. 
goods  delivered  by  a  tackling,  731. 
freight  deposited  beside  the  track,  732. 
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CARRIERS  OF  GOODS— continued 

carrier  by  deposit  in  accordance  with  custom,  733. 
giving  of  notice  part  of  the  custom,  733. 
carriage  of  goods  secured  by  fraud,  737. 
proprietor  is  not  necessarily  owner,  739. 
operating  road  is  the  carrier,  739. 
dealings  with  an  unauthorized  person,  741. 
servant  of  the  proprietor,  742. 
dealings  upon  a  private  basis,  744. 
bill  of  lading  issued  by  servant  without  goods,  747. 
7.  Management  of  the  Business 
public  trains  advertised  generally,  756. 
regular  train  established  upon  guaranty,  756. 
haulage  for  the  trains  for  another  road,  775. 
running  special  freight  trains,  755. 
railroad  taking  over  a  car  from  a  connection,  775. 
railroad  not  obliged  to  equip  itself  to  send  beyond  its  route,  792. 
utilizing  the  equipment  of  another  concern,  794. 
special  equipment  found  necessary,  796. 
tank  cars,  796. 
box  cars,  796. 
ventilator  cars,  796. 
stock  cars,  796. 
refrigerator  cars,  796. 

shortage  by  an  extraordinary  accumulation  of  freight,  799. 
press  of  business  which  might  have  been  provided  against,  800. 
never  sufficient  equipment  to  move  the  cotton  crop,  801. 
reasonable  time  after  it  should  have  anticipated,  802. 
interchange  of  cars  is  the  regular  course  of  affairs,  804. 
shipment  through  in  the  original  cars,  804. 
stations  established  by  special  statute,  805. 
stations  enough  to  meet  public  necessities,  809. 
special  sidings  for  the  reception  of  special  freight,  813. 
practicability  of  a  side  track,  816. 

not  discrimination  to  permit  one  shipper  to  have  a  switch,  815. 
statutes  compeling  railroad  to  construct  sidings,  820. 
special  agreement  for  supplying  of  facilities,  833. 
governmental  business  may  be  given  precedence  over  private,  838. 
perishable  freight  should  be  sent  ahead  of  other  freight,  840. 
through  business  and  local  business,  841. 
accepted  business  must  be  attended  to  ahead,  842. 
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apportionment  of  the  facilities  available,  855. 

what  is  a  fair  apportionment,  856. 

private  cars  counted,  857. 

freight  shall  be  tendered  to  it  before  a  certain  hour,  868. 

regulations  requiring  that  freight  be  at  a  particular  place,  868. 

8.  Diligence  in  Performance 

due  diligence  to  perform  the  service  undertaken,  901. 
due  diligence  depends  upon  the  circumstances  of  the  case,  903. 
most  usual,  safe,  direct  and  expeditious  route,  905. 
material  departure  in  the  conduct  of  transportation,  906. 
what  constitutes  deviation,  906. 
consequences  of  a  deviation,  908. 
act  of  God  as  an  excuse,  909. 
delay  caused  by  natural  forces,  909. 
delay  caused  by  legal  process,  910. 
interposition  of  governmental  authority,  910. 
acts  of  public  enemies  excuse  delay,  911. 
mob  violence  excuses  delay,  911. 
violent  action  of  the  strikers,  912. 
lack  of  proper  means  of  transportation,  914. 
press  of  business  wholly  unexpected,  914. 
liability  for  delay  in  performing,  915. 
loss  is  obviously  the  result  of  the  delay,  916. 
negligent  delay  of  as  the  proximate  cause,  917. 
if  loss  would  not  have  happened  but  for  the  negligent  delay,  918. 
connection  between  the  delay  and  the  destruction  merely  for- 
tuitous, 916. 

when  catastrophe  could  have  been  prevented,  920. 
fact  of  deviation  is  essentially  a  wrong,  921. 
carrier  making  an  express  contract  to  carry,  922. 

9.  Liability  for  Default 

extent  of  duty  to  protect  goods,  930. 
extraordinary  liability  of  care  in  emergencies,  950. 
unusual  circumstances  may  call  for  the  stopping,  951. 
duty  to  communicate  with  the  owner  of  goods,  952. 
limitation  of  carrier's  liability,  1000. 
cannot  restrict  liability  by  mere  notice,  1001. 
cannot  force  patrons  to  make  special  contracts,  1002. 
acceptance  of  an  instrument,  1003. 
consideration  necessary,  1005. 
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against  public  policy  to  stipulate  against  negligence,  1011. 
construction  against  such  exemption,  1009. 
statutes    forbidding    common    carriers  to  reduce    their    liabil- 
ity, 1008. 

stipulations  limiting  the  damages  recoverable,  1019. 
notice  of  loss  stipulated  for,  1023. 
10.  End  of  Common  Carriage 

various  theories  as  to  when  carrier's  liability  terminates,  1030. 
effect  of  interruption  in  transit,  1031. 
transfer  to  connecting  service,  1033. 
end  of  carrier's  liability  as  such,  1035. 

carrier  held  warehouseman  after  end  of  transportation,  1036. 
cases  holding  shipper  has  reasonable  time  for  removal,  1037. 
cases  holding  carrier  must  give  consignee  due  notification,  1038. 
railroad  delivery  of  bulky  freight,  1043. 
delivery  to  true  owner,  1047. 
delivery  to  wrong  person,  1048. 
delivery  to  designated  person,  1049. 

See  COMMON  CARRIAGE 

CARRIERS  OF  PASSENGERS 

1.  Carriage  as  a  Public  Employment 
public  and  private  carriers,  239. 
carriers  of  passengers,  160. 
carriage  of  slaves,  160. 

what  makes  carriage  common,  196. 
carriers  of  passengers,  and  of  goods,  255. 
passenger  carriage  given  up,  295. 

2.  Public  Duty  of  the  Carrier 

must  be  desirous  to  reach  a  destination,  362. 
carrier  although  another  be  bound  to  pay,  341. 
transportation  limited  of  travelers,  362. 
who  desires  shelter  merely,  368. 
persons  coming  to  help  passengers,  369. 
loafers  not  entitled  to  protection,  372. 
exclusive  sleeping  car  contract,  482. 
monopoly  for  privileged  hackmen,  485,  489. 
carrier  transporting  concessionaires,  498. 
business  coming  from  one  connection  favored,  524. 
public  station  at  junction,  527. 
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CARRIERS  OF  PASSENGERS— continued 

3.  Conditions  Precedent 

passenger  coming  after  train  begins  to  move,  395. 

passenger  entering  the  car  prematurely,  395. 

duty  to  hold  train  for  passenger,  395. 

insistence  upon  time-tables,  397. 

office  hours  at  ticket  offices,  398. 

intending  passenger  who  has  bought  ticket,  401. 

place  which  the  railroad  has  designated,  401. 

steamboat  moored  to  a  wharf,  402. 

waiting  room  of  the  railroad  station,  402. 

passengers  must  present  themselves  at  stations,  403. 

signal  to  passenger  carrier,  410. 

flag  stations,  410. 

no  right  to  ride  on  a  train  without  payment,  430. 

carrier  may  require  prepayment,  431. 

if  conductor  at  first  collects  too  little,  432. 

fare  for  the  whole  distance  due  at  outset,  433. 

reasonable  time  to  produce  payment,  440. 

tender  in  currency  of  the  community,  441. 

two  fares  for  single  journey,  446. 

forfeiture  of  right  to  original  journey,  447. 

season  ticket  right  forfeited,  449. 

4.  Excuses  for  Refusal 

distasteful  persons  cannot  be  refused,  555. 

obnoxious  persons  cannot  be  refused,  556. 

slight  intoxication  not  enough,  558. 

must  take  prostitute,  559. 

must  take  negroes,  565. 

must  take  scabs,  570. 

blind  persons,  637. 

ailing  persons,  635. 

aged  persons,  635. 

sick  persons,  643. 

crippled  persons,  635. 

infirm  persons,  629. 

infants  of  tender  years,  636. 

slave  traveling  with  master,  636. 

may  keep  off  thieves,  598. 

person  habitually  intoxicated,  612. 

persons  attempting  to  beat  their  way,  623. 
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CARRIERS  OF  PASSENGERS— continued 
loathsome  persons,  631. 
diseased  persons,  631. 
obscene  persons,  633. 
indecent  persons,  633. 
profane  persons,  633. 
infirm  persons,  635. 
insane  persons,  639. 
dangerous  persons,  640. 
arrested  persons,  640. 

5.  Justification  for  Refusal 

justification  for  suspension  of  service,  666. 

probable  misconduct,  644. 

past  misconduct,  642. 

valises  which  will  block  the  aisles,  626. 

guns  with  bayonets,  626. 

service  is  interrupted  by  enemy  forces,  666. 

train  held  by  order  of  the  executive,  593. 

rush  of  business  as  excuse  for  refusing  to  receive,  663. 

more  cars  should  be  put  upon  passenger  trains,  664. 

preference  must  be  given  to  passengers,  665. 

strike  for  higher  wages,  668. 

strike  as  an  excuse,  669. 

person  having  received  part  of  the  service  from  a  rival,  682. 

person  who  scalps  tickets,  697. 

rival  carrier  in  uniform,  558. 

quarantine  as  an  excuse,  602. 

6.  Acceptance  of  Passenger 

passenger  seated  inside  of  the  car,  736. 

proper  place  for  the  carriage  of  passengers,  736. 

the  moment  when  vehicle  begins  to  slacken  its  speed,  736. 

passenger  intending  to  defraud,  738. 

prepared  to  pay  fare  if  demanded,  738. 

consent  of  the  conductor  obtained  by  fraud,  738. 

stealing  a  ride,  738. 

riding  free  by  invitation  of  a  servant,  745. 

connivance  of  the  conductor,  746. 

invitation  of  the  servant,  745. 

7.  Management  of  the  Business 
special  train,  754. 
excursion  train,  757. 
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CARRIERS  OF  PASSENGERS— continued 
chartered  train,  758. 
train  loaned  to  an  employe",  758. 
part  of  the  train  not  intended  for  passengers,  759. 
passengers  going  without  permission  into  improper  place,  760. 
vehicle  not  provided  for  passengers,  761. 
passengers  upon  construction  train,  762. 
passengers  carried  upon  freight  trains,  763. 
owner  of  goods  accompanying  freight,  767. 
luggage  intrusted  to  porters,  769. 

railroad  does  not  assume  possession  of  personal  luggage,  769. 
status  of  mail  agent,  777. 
status  of  express  messenger,  778. 
status  of  drovers,  780. 
employe's  of  milk  contractors,  781. 
liability  for  newsboys,  782. 
liability  for  train  boys,  782. 
servant  of  the  company,  783. 
employe's  traveling  as  passengers,  784. 
passenger  riding  on  a  free  pass,  786. 

8.  Provision  of  Facilities 

freight  railroad  need  not  provide  equipment  for  passengers,  792. 

reasonably  sufficient  equipment  necessaty,  793. 

best  equipment  that  prudence  would  suggest,  795. 

where  present  demand  was  fairly  unforeseen,  798. 

number  of  passengers  applying  unprecedentedly  large,  801. 

compelling  establishment  of  stations,  808. 

stations  may  be  closed,  810. 

provision  of  station  buildings,  812. 

passenger  stations  may  be  in  one  district,  813. 

passenger  business  has  priority  over  freight  business,  839. 

carrier  may  assign  seats  to  his  passengers,  843. 

regulation  setting  apart  a  car  for  ladies,  844. 

if  a  passenger  seated,  the  conductor  should  not  disturb,  845. 

separate  accommodation  for  colored  persons,  848. 

no  inequalities  by  this  assignment,  849. 

9.  Regulation  of  the  Service 

adherence  to  a  reasonable  schedule,  870. 

reasonable  hours  may  be  established  for  waiting  rooms,  873. 

regulations  as  to  the  personal  conduct,  879. 

intoxicated  persons  ejected,  879. 
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CARRIERS  OF  PASSENGERS— continued 
disorderly  people  ejected,  879. 
sleeping  upon  the  benches  of  a  waiting  room,  879. 
regulations  against  bringing  weapons,  880. 
regulations  against  bringing  animals,  880. 
regulation  as  to  the  position  of  pstesengers,  881. 
riding  upon  the  platforms  forbidden,  882. 
passengers  shall  purchase  a  ticket,  878. 
permit  required  upon  freight  trains,  885. 
ticket  may  be  made  indispensable,  885. 
if  ticket  is  lost,  886. 

extra  charge  made  those  without  tickets,  887. 
no  opportunity  to  obtain  a  ticket,  888. 
taking  a  train  from  a  station  where  no  tickets  sold,  885. 
if  ticket  agent  gives  a  bad  ticket,  889. 
conductor's  own  mistake,  890. 

first  of  two  conductors  wrongfully  punches  the  ticket,  890. 
10.  Liability  for  Default 

delays  consequent  upon  awaiting  the  regular  course,  904. 
safety  and  promptness  are  not  on  the  same  plane,  904. 
when  employes  quit  work,  912. 
unusual  delay  makes  out  a  prima  facie  case,  915. 
risks  which  should  be  apparent,  932. 

injuries  arising  from  the  carrier's  method  of  doing  business,  932. 
care  of  persons  under  disability,  933. 
disposition  of  dangerous  persons,  934. 
liable  for  assault  upon  the  passenger  by  its  employd,  938. 
malicious  act  by  the  agent,  938. 
acts  outside  of  the  employment,  939. 
general  duty  to  protect  the  patron,  939. 
special  duty  to  protect  passengers  from  third  parties,  941. 
assault  by  one  passenger  upon  another,  942. 
negligent  acts  of  other  passengers,  943. 
care  in  protecting  passengers  from  injury  by  intruders,  944. 
due  care  to  prevent  injury  by  overcrowding,  945. 
who  are  in  a  position  to  claim  this  special  protection,  946. 
cannot  limit  its  liability  to  passengers,  1016. 
may  limit  liability  in  free  pass,  1018. 
setting  down  passengers,  1044. 

See  COMMON  CARRIAGE 
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See  FACILITIES 

CARTAGE  COMPANY 

whether  a  connection,  514. 

See  CONNECTING  SERVICES 

CARTER 

as  common  carrier,  162. 
as  public  servant,  170. 
capacity  of  the  cart,  270. 
profession  limited,  272. 

CASE  OF  MONOPOLIES 
discussed,  51. 

CASKS 

lower  rate  than  in  cases,  1344. 

See  RATES 

CELERY 

same  rate  as  egg  plant,  1237. 

CEMETERIES 

have  a  public  character,  69. 

CHANNELS 

channel  as  public  utility,  123. 
tolls  of  another  ship  unpaid,  454. 

CHARITABLE  PURPOSE 

whether  justification  for  lower  rate,  1303. 
See  DISCRIMINATION 

CHARTER 

if  charter  is  permissive,  31. 

when  charter  is  explicit,  126. 

effect  of  charter  stipulation,  211. 

effect  of  permissive  charter,  212. 

charter  obligation  to  maintain  service,  300. 

permissive  charter  obligatory  while  enjoyed,  302. 

permissive  charter  does  not  impose  obligation  to  construct,  304. 

permissive  charter  preventing  abandonment,  305. 

permissive  charter  may  be  partially  abandoned,  306. 

service  demanded  by  charter,  310. 
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mandatory  provisions  for  train  service,  310. 

contravention  of  charter  limitations,  595. 

contract  character  of  charter  privileges,  1421. 

charter  provision  will  not  be  construed  as  contract,  1422. 

CHARTERER 

of  ship  not  common  carrier,  235. 

CHICKENS 

must  be  crated,  413. 

CHILDBIRTH 

stopping  train  for  woman  traveling,  951. 

CHILDREN 

children  traveling  with  parents,  341. 
special  care  for  children,  933. 

CIGARS 

exclusive  privilege  for  sale,  498. 

CIRCULAR    RAILWAY 
not  public  service,  117. 

CIRCUS 

not  a  public  employment,  117. 

circus  being  loaded  on  cars,  390. 

hauling  circus  trains  not  common  carriage,  259. 

liability  to  employe's  on  circus  trains,  779. 

CITROUS  FRUIT  CASE 
discussed,  534. 

CLASSIFICATION 

proportionate  differences  between  the  rates,  1235. 
prevalence  of  classification,  1231. 
history  back  of  classification,  1232. 
usual  division  into  classes,  1233. 
the  standard  classification  contains  classes,  1233. 
intraclass  ratings,  1233. 
double  first  class  rates,  1233. 
commodity  rates,  1234. 

distribution  of  the  burden  by  classification,  1234. 
different  articles  require  such  different  care,  1234. 
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reasonableness  of  classification  requisite,  1235. 

reasonableness  of  depends  upon  the  classification,  1235. 

influences  determining  proper  classification,  1236. 

bulk,  character,  cost,  risk,  1236. 

tonnage,  use,  value,  weight,  1236. 

like  classification  for  similar  goods,  1237. 

different  classification  for  dissimilar  goods,  1238. 

business  expensive  to  handle,  1239. 

bulky,  out  of  usual  proportion  to  its  weight,  1239. 

if  goods  packed  in  convenient  packages,  1239. 

service  performed  at  lower  cost,  1240. 

CLEANING  IN  TRANSIT 

allowed  on  through  rate,  1320. 

COACHES 

coaches  as  public  carriers,  37. 

inn  from  which  coach  starts,  400. 

person  entered  a  stagecoach  with  a  revolver,  738. 

charging  the  carrier  by  coach  by  handing  to  the  driver,  741. 

COAL 

coal  received  at  tipple,  414. 

steam  coal  less  than  domestic  grades,  1238. 

COAL  YARD 

not  public  utility,  64. 

C.  0.  D. 

c.  o.  d.  involves  common  carriage,  255. 
c.  o.  d.  liability,  971. 

COFFEEHOUSE 
not  an  inn,  263. 

COKE 

sale  of  is  private,  502. 

COLD  STORAGE 

status  of  now  doubtfu  ,143. 

COLLATERAL  BUSINESS  UNDULY  FAVORED 

abuse  of  its  power  by  a  public  service  company,  706. 
monopolization  a  certain  result,  707. 
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COLLATERAL  BUSINESS  UNDULY  FAVORED— continued 
telephone  company  favoring  its  messenger  service,  704. 
municipality  promoting  its  water  service,  705. 
electric  company  favoring  its  wiring  department,  706. 
railroad  cutting  its  own  rates  for  itself,  707. 
grain  elevators  storing  their  own  grain,  708. 
radical  law  is  necessary,  710. 
ought  not  to  prefer  itself  to  its  competitors,  710. 
constitutionality  of  statutory  prohibition,  709. 
inconsistent  with  its  full  performance  of  its  public  duties,  709. 

COLONIES 

colonial  statutes  regulating  prices,  18. 

COLORED  PERSONS 

See  EXCUSES 

COMMENCEMENT 

See  ACCEPTANCE 

COMMISSIONS 

functions  of  administrative  commission,  1409. 

such  bodies  are  administrative,  1408. 

commission  having  power  to  order  delivery  service,  260. 

commission  given  power  to  establish  through  rates,  537. 

power  of  commission  to  order  stations,  806. 

commission  given  power  to  order  installation  of  switches,  819. 

commission  revising  time-tables,  872. 

action  presumptively  reasonable,  1405. 

commission  given  the  power  to  pass  upon  securities,  1097. 

shipper's  remedy  is  a  complaint  to  the  commission,  1294. 

COMMODITIES  CLAUSE 

See  COLLATERAL  BUSINESS 

COMMODITY  RATES 
justification  of,  1391. 

COMMON  CALLING 

See  PUBLIC  EMPLOYMENT 

COMMON  CARRIAGE 

1.  Requisites  of  Common  Carnage 
requisites  of  common  carriage,  160. 
definitions  of  common  carriers,  160. 
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COMMON  CARRIAGE— continued 
carriers  of  goods,  160. 
carriers  of  passengers,  160. 
2.  Employments  Considered  Common  Carriage 
automobile,  175. 
baggage  transfer,  171. 
barges,  270. 
belt  lines,  130,  177. 
cable  road,  190. 
canal  boats,  166. 
car  ferries,  127. 
connecting  railways,  177. 
dispatch  companies,  180. 
draymen,  168. 
elevated  railways,  190. 
express  companies,  178. 
fast  freight  lines,  181. 
ferryman,  14,  182. 
flatboats,  167. 
furniture  movers,  170. 
hackmen,  186. 
horse  railway,  190. 
hoyman,  164,  229. 
industrial  railways,  177. 
interurban  railways,  192. 
junction  railways,  130. 
mountain  railroad,  312. 
omnibus  lines,  185. 
pack  carriers,  13,  161. 
passenger  railways,  188. 
pneumatic  tubes,  179. 
porters,  163. 
railways,  58. 
river  craft,  167. 
shipmasters,  165. 
ships,  183. 
sloop,  235. 
stagecoaches,  184. 
steamboats,  172. 
steam  tram,  190. 
street  railways,  189. 
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COMMON  CARRIAGE— continued 
taxicabs,  187. 
towing  lines,  173. 
truckmen,  169. 
underground  railways,  191. 
union  railways,  129,  177. 
wagon  train,  174. 
wagoners,  162. 

3.  Employments  Distinguishable  from  Carriage 
bridges,  177. 

circular  railway,  117. 
ferrymen,  972. 
forwarders,  178. 
furniture  movers,  170. 
irrigation,  973. 
liverymen,  107. 
log  drivers,  972. 
merry-go-round,  195. 
moving  platform,  194. 
passenger  elevators,  193. 
pleasure  railway,  117. 
rollers,  74. 
roller  coasters,  195. 
sight-seeing  excursions,  195. 
scenic  railways,  195. 
skiff,  237. 
sleeping  car,  975. 
slide,  74. 

switching  lines,  130. 
telegraph,  973. 
tugboat,  173. 
warehousemen,  972. 
wharfinger,  972. 
wherry,  237. 

4.  Common  Carriage  as  a  Public  Employment 
common  carriage  as  a  public  employment,  196. 
public  profession  of  common  carriers,  239. 
service  must  be  generally  offered,  968. 
carriage  upon  public  basis,  969. 
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COMPETITION  BETWEEN  PUBLIC  CONCERNS 

1.  Unfair  Competition 

exclusive  custom  cannot  be  demanded,  681. 
whether  the  shipper  at  times  employs  another  carrier,  681. 
partial  service  already  rendered  by  rival,  682. 
passengers  who  had  come  from  A  to  B  by  a  rival  line,  682. 
accepting  goods  from  one  connection  without  requiring  prepay- 
ment, 682. 

telephone  companies  cannot  forbid  rival  installation,  683. 
exclusive  regulations  by  the  associated  press,  684. 

2.  Competitor's  Demands  from  Its  Rival 
shipments  made  by  a  rival,  695. 
competitor  must  be  taken  as  a  passenger,  697. 
no  obligation  to  carry  packed  parcels,  696. 
railroad  not  compelled  to  give  running  rights,  698. 

not  compelled  to  give  its  facilities  to  the  uses  of  a  rival,  699. 

no  obligation  to  give  trackage,  699. 

rival  is  not  included  in  the  term  general  public,  699. 

3.  Rebates  to  Get  Competitive  Business 
competitive  conditions  no  justification,  1312. 
competitive  rates  for  through  business,  1315. 

lower  rate  for  the  transportation  of  goods  from  B  to  C  which  came 

came  from  A,  1315. 
lower  rate  for  transportation  from  A  to  B  of  goods  destined  to  be 

forwarded  from  B  to  C,  1315. 

4.  Relative  Rates  Determined  by  Competition 
competition  as  a  justification  for  disproportion,  1376. 
argument  for  competitive  rates,  1378. 
competitive  rates  must  not  be  ruinous,  1379. 

a  competitive  point  may  lose  its  preference  by  consolidation,  1376. 

COMPRESSING  IN  TRANSIT 

retention  of  through  rate  during,  1320. 

CONDITIONS  PRECEDENT  TO  SERVICE 
nature  of  the  conditions  precedent,  390. 
may  not  impose  onerous  conditions,  523. 
1.  Services  Must  Be  Asked  at  Proper  Time 
whether  carrier  must  receive  goods  in  advance,  391. 
delivery  before  a  certain  hour,  869. 
facilities  for  receiving  goods,  391. 
how  long  in  advance  goods  must  be  received,  392. 
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CONDITIONS  PRECEDENT  TO  SERVICE— continued 
reasonable  time  in  advance,  392. 
acceptance  long  in  advance,  393. 
transportation  not  yet  begun,  393. 
carrier  holds  goods  as  a  warehouseman,  393. 
goods  tendered  too  late,  394. 
cattle  not  yet  arrived,  394. 
passengers  must  come  at  the  proper  time,  395. 
ferryman  after  nightfall,  396. 
no  duty  to  belated  passenger,  395. 
certain  services  may  be  demanded  at  any  time,  396. 
effect  of  time-tables,  397. 
enforcement  of  office  hours,  398. 

2.  Service  Must  Be  Demanded  at  Proper  Place 
tender  of  goods  to  the  carrier,  399. 
actual  consent  to  accept  goods,  399. 
goods  deposited  near  track,  399. 

tender  at  proper  place,  399. 

placing  goods  in  position  not  enough,  400. 

cutter  placed  upon  a  platform,  400. 

delivery  to  a  railroad  warehouse,  400. 

wharf  from  which  sailing,  400. 

passengers  must  be  upon  the  premises,  401. 

intending  passenger  arriving  at  railroad  premises,  401. 

passenger  proceeding  across  track,  401. 

when  are  passengers  accepted,  402. 

passengers  presenting  themselves  at  station,  402. 

passenger  at  station  a  reasonable  time  before,  402. 

passenger  already  in  vehicle,  402. 

establishment  of  regular  stations,  403. 

business  offered  at  station,  403. 

service  at  private  sidings,  404. 

freight  offered  in  cars  only,  258. 

right  to  switch  connection,  404. 

service  within  proper  territory,  405. 

waiver  of  this  condition,  405. 

service  to  abutting  owners,  406. 

duty  of  the  supply  company,  406. 

duty  to  supply  householders,  406. 

3.  Application  Must  Be  in  Proper  Form 
applicant  must  give  notice,  407. 
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CONDITIONS  PRECEDENT  TO  SERVICE— continued 
parcels  not  properly  addressed,  407. 
passenger  must  state  intentions,  407. 
requisitions  made  in  advance,  408. 
proper  requisitions  for  cars,  408. 
requesting  certain  number  of  cars,  408. 
signal  to  passenger  carrier,  410. 
signal  at  a  flag  station,  410. 
formal  application  for  supply,  411. 
inherent  right  of  applicant,  411. 
use  of  telegraph  blanks,  412. 
waiver  of  the  requirement,  412. 
4.  Services  Must  Be  Demanded  in  Proper  Manner 
goods  must  be  tendered  properly  packed,  413. 
freight  loaded  by  shipper,  414. 
responsible  if  defect  apparent,  414. 
freight  improperly  loaded  by  the  shipper,  414. 
special  freight  may  require  special  tender,  415. 
loading  at  a  tipple,  415. 
service  upon  a  fungible  basis,  416. 
conditions  imposed  upon  installation,  417. 
certificate  from  reputable  plumber,  417. 
premises  must  be  properly  prepared,  418. 
assurance  as  to  fixtures,  418. 
conditions  imposed  must  be  reasonable,  419. 
provision  of  service  pipe,  418. 
improper  conditions  cannot  be  imposed,  420. 
contract  cannot  be  required,  338. 
regulations  relating  to  conditions,  868. 
reasonable  conditions  of  performing  service,  869. 
See  also  PKEPAYMENT  AS  A  CONDITION 

CONDUIT  COMPANIES 

conduit  company  as  public  service,  78. 
what  companies  can  demand  use,  383. 

CONFISCATION  RESULTING  FROM  LEGISLATION 
legislation  void  if  obviously  confiscatory,  342. 
when  obedience  would  mean  practical  confiscation,  814. 
depriving  complainant  of  income  confiscates  property,  1125. 
doctrine  of  the  Granger  Cases,  1427. 
limitation  is  not  the  equivalent  of  confiscation,  1428. 
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CONFISCATION    RESULTING    FROM    LEGISLATION— con- 
tinued 

early  modification  of  the  doctrine,  1428. 
adequate  return  must  be  left,  1123,  1429. 
fair  return  upon  the  value,  1123. 
reduction  leaving  reasonable  return,  1124. 
reasonableness  of  return  now  judicial  question,  1125. 
fair  return  generally  conceded,  1126. 
reasonable  rates  not  necessarily  profitable,  1127. 
when  rates  are  confiscatory,  1430. 
when  fair  net  earnings  left,  1431. 
reduction  ruinous  only  to  certain  companies,  1128. 
possibility  of  increase  of  business  at  the  lowered  rates,  1129. 

CONFLICT  OF  LAWS 

law  of  the  place  of  shipment,  1010. 

law  of  the  place  of  performance,  1010. 

law  of  the  forum,  1010. 

reverting  to  the  law  of  the  place  of  contracting,  1010. 

CONNECTING  CARRIERS 

public  duty  as  to  connecting  services,  510. 

1.  Basis  on  Which  Through  Service  Is  Undertaken 
through  service  may  be  undertaken,  511. 
through  service  may  not  be  demanded,  209. 
evidence  of  through  service,  511. 
successive  service  merely,  511. 
transportation  over  its  own  route,  272. 
through  routing  and  rating,  512. 

mere  acceptance  of  goods  marked  beyond,  511. 
English  presumption  of  through  carriage,  512. 
American  presumption  of  successive  service,  513. 
what  constitutes  connecting  service,  514. 
dependent  services  not  connecting,  514. 
services  of  different  character,  514. 

2.  Mutual  Obligations  in  Successive  Service 
obligation  of  initial  service  to  take  to  connection,  515. 
refusal  for  own  ends,  515. 

attempts  to  avoid  obligation,  516. 
words  designating  the  telegraph  connection,  516. 
special  law  applicable  thereto,  518. 
connecting  carrier  refusing  to  receive,  656. 
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CONNECTING  CARRIERS— continued 

obligation  of  second  service  to  accept,  519. 

preceding  carrier  is  agent  in  asking  transportation,  519. 

connecting  carrier  may  refuse  condemned  car,  414. 

connecting  carrier  must  receive  goods  Sunday,  599. 

leaving  forwarding  to  discretion,  520. 

connecting  carrier  out  of  business,  907. 

duty  to  transmit  his  instructions,  521. 

discrimination  permissible  in  granting  favors,  522. 

may  require  payment  from  one  connection,  435,  522. 

may  advance  to  one  and  not  to  another,  435. 

discrimination  forbidden  where  public  duty  involved,  523. 

3.  Facilities  for  the  Interchange  of  Business 
construction  of  physical  connections  not  obligatory,  524 
need  not  extend  their  existing  facilities,  524. 
connections  with  a  switching  company,  524. 

obligation  to  have  transfer  facilities  at  junction  points,  525. 

no  obligation  to  accept  business  at  a  private  station,  525. 

whether  freight  must  be  taken  in  original  cars,  526. 

limitations  upon  the  obligation,  527. 

no  duty  to  accept  defective  cars,  527. 

such  transportation  now  usually  held  obligatory,  527. 

necessities  of  commerce  demand  it,  528. 

no  obligation  to  pay  mileage,  527. 

no  charge  for  hauling  the  cars,  529. 

no  obligation  to  provide  facilities  for  further  service,  529. 

connecting  carrier  must  accept  through  cars,  531. 

point  beyond  its  own  line,  529. 

statutory  requirement  of  through  facilities,  530. 

extent  of  such  statutes,  531. 

4.  Joint  Through  Routing  and  Rating 

may  confine  himself  to  particular  route,  531. 
through  arrangements  not  obligatory,  532. 
initial  company  may  select  connecting  line,  533. 
limitations  upon  joint  rates,  534. 
rights  to  through  rates,  535. 
statutory  provision  for  through  routes,  536. 
public  benefit  to  have  joint  traffic  arrangements,  536. 
no  roving  commission,  537. 
application  of  these  statutes,  538. 

statutory  regulation  of  connecting  services  in  general ,  539. 
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CONNECTING  CARRIERS— confined 
time-tables  of  intersecting  roads,  562. 

5.  Respective  Liabilities  of  Connecting  Carriers 
special  duty  to  make  delivery  to  connection,  517. 
first  carrier  liable  until  deposit  of  the  goods,  517. 
freight  placed  upon  its  connecting  track,  656. 
liability  of  the  second  carrier  begins  at  deposit,  733. 
duty  to  notify  the  consignor  of  refusal,  518. 

goods  transferred  in  union  station,  733. 
observance  of  patron's  directions,  520. 
disobedience  of  instructions,  521. 

6.  Limitation  of  Liability 

arrangements  with  connecting  services,  1017. 

limitation  of  liability  to  its  own  line,  1008. 

original  carrier  undertaking  whole  carriage,  1017. 

goods  in  custody  of  connecting  carrier,  1017. 

benefit  of  contract  between  shipper  and  first  carrier,  1017. 

CONNECTING  RAILWAYS 

connecting  railway  as  public  service,  130. 
connecting  railway  as  common  carrier,  179. 

CONSOLIDATION  OF  PUBLIC  SERVICES 

consolidation  of  the  existing  roads  into  longer  lines,  739. 

the  controlling  interest  in  the  stock,  1174. 

constituent  roads  still  preserve  their  original  charters,  1178. 

rent  of  leased  portions,  1179. 

bonafide  lease  of  the  road,  1179. 

consolidation  of  several  companies  by  holding  company,  1096. 

issue  of  securites  upon  consolidation,  1096. 

consolidation  effected  by  buying  the  former  properties,  1096. 

constituent  companies  operated  under  separate  charters,  1178. 

complications  in  regulating  systems,  1174. 

system  generally  taken  as  a  whole,  1175. 

unprofitable  portions  of  the  line  not  considered,  1176. 

expenditures  for  different  parts  apportioned,  1177. 

reducing  facilities  upon  consolidation,  319. 

right  to  close  a  station  when  another  is  provided,  810. 

CONSTITUTIONAL  LAW 

1.  Character  of  the  Power  to  Regulate 
control  of  public  employment,  1400. 
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CONSTITUTIONAL  LAW— continued 
visitorial  power  of  the  state,  1401. 
power  exercised  by  the  courts,  1401. 
judicial  power  to  consider  reasonableness,  1401. 
legislative  power  to  initiate  action,  1401. 
power  to  regulate  not  a  judicial  power,  1402. 
power  to  regulate  not  strictly  legislative,  1403. 
power  to  regulate  is  practically  administrative,  1404. 
administrative  power  of  commission,  1403. 
powers  of  government  sometimes  unjustifiably  blended,  1404. 
regulating  body  presumably  acts  reasonably,  1405. 
prima  facie  evidence  of  reasonableness,  1405. 
duty  of  the  courts  to  decide  reasonableness,  1406. 
legislation  imposing  outrageous  penalties,  1406. 
function  of  the  courts  in  passing  upon  rates,  1406. 

2.  Method  of  Exercising  the  Power  to  Regulate 
fixing  rules  by  legislation,  1407. 
division  of  governmental  powers,  1407. 
delegation  of  regulating  power,  1408. 

regulating  power  may  be  delegated  to  a  subordinate  body,  1408. 

functions  of  administrative  commissions,  1409. 

delegation  of  legislative  authority,  1409. 

subordinate  body  is  administrative,  1409. 

action  by  municipal  government,  1410. 

functions  of  other  local  governments,  1410. 

no  regulating  power  inherent  in  a  municipal  corporation,  1410. 

power  must  be  given,  1410. 

court  declaring  regulation  void,  1411. 

action  by  subordinate  body  may  be  attacked  in  the  courts,  1411. 

taking  property  without  due  process  of  law,  1411. 

depriving  of  equal  protection  of  the  laws,  1411. 

whether  suit  is  against  state  official,  1412. 

suit  to  restrain  a  state  official  against  state,  1412. 

3.  Division  Between  Federal  and  State  Jurisdiction 
what  constitutes  interstate  commerce,  1413. 
when  independent  agencies  employed,  1413. 
terminii  in  same  state,  1413. 

empty  cars,  1413. 

lottery  tickets,  1413. 

continuous  carriage  under  common  control,  1414. 

sale  of  through  tickets,  1414. 
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CONSTITUTIONAL  LAW— continued 
through  billing  and  rating,  1414. 
continuity  of  interstate  shipment,  1415. 
arrangement  for  continuous  carriage,  1414. 
goods  reconsigned  after  arrival,  1415. 
temporary  stoppage  within  the  state,  1415. 
carriage  wholly  within  the  state,  1416. 
position  of  switching  company,  1416. 
entirely  independent  succeeding  carrier,  1416. 
no  through  bill  of  lading,  1416. 
cab  service,  1416. 
local  cartage,  1416. 

state  legislation  burdening  interstate  commerce,  1417. 
penalty  for  refusal  to  serve,  1417. 
failure  to  deliver  in  another  state,  1417. 
stopping  of  interstate  trains,  1417. 
discrimination  in  intrastate  rates,  1417. 
state  forbidding  separation  of  races,  1417. 
cars  for  interstate  shipments,  1418. 
scope  for  state  police  power,  1418. 
prohibition  of  Sunday  trains,  1418. 
heating  cars,  1418. 

quarantine  laws  without  discrimination,  1418. 
hides  not  duly  inspected,  1418. 
licensing  of  locomotive  engineers,  1418. 
effect  of  action  by  Congress,  1419. 
carriage  of  intoxicating  liquors,  1419. 
the  Employers'  Liability  Act,  1419. 
state  long  and  short  haul  legislation,  1419. 
congressional  regulation  of  interstate  commerce,  1420. 
three  courses  for  regulation,  1420. 

(1)  either  to  fix  rates  itself,  1420. 

(2)  give  a  commission  power  to  fix,  1420. 

(3)  leave  with  the  companies  to  fix  rates  subject  to  review,  1420. 
4.  Impairing  Obligation  of  Contract 

contract  character  of  charter,  1421. 
legislature  cannot  subsequently  avoid,  1421. 
express  contractual  provision  necessary,  1422. 
reservation  of  the  power  to  regulate,  1422. 
conferring  powers  does  not  create  contract,  1423. 
legislature  may  keep  power,  1423. 
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CONSTITUTIONAL  LAW— continued 

contracts  made  by  municipal  ordinance,  1424. 

power  to  contract  conferred  on  a  city,  1424. 

loss  of  the  privilege,  1425. 

loss  by  a  consolidation,  1426. 

assignment  of  the  privilege,  1426. 

privilege  usually  not  assignable,  1426. 

gas  company  losing  by  sale,  1426. 

street  railway  company  losing  by  lease,  1426. 

5.  Confiscation  of  Property 

the  Granger  Cases  most  extreme,  1427. 

establishment  of  the  power  to  restrict  charges,  1121. 

no  confiscation  if  no  loss,  1427. 

rates  fixed  must  not  produce  a  deficit,  1122. 

early  modification  of  this  doctrine,  1428. 

adequate  return  must  be  left,  1123. 

power  to  regulate  not  power  to  destroy,  1428. 

fair  return  finally  protected,  1429. 

reduction  leaving  reasonable  return,  1124. 

confiscation  of  the  property  invested,  1430. 

unprofitable  rates  are  confiscatory,  1430. 

rate  fixed  by  the  legislature  itself,  1430. 

rate  fixed  by  municipal  corporation,  1430. 

reasonableness  of  return  now  judicial  question,  1125. 

fair  net  earnings  left,  1431. 

fair  return  generally  conceded,  1126. 

reasonable  rates  not  necessarily  profitable,  1432. 

reduction  ruinous  only  to  certain  companies,  1128. 

possibility  of  increase  of  business  at  the  lowered  rates,  1129. 

elements  to  be  taken  into  account,  1062. 

reduction  of  particular  rates  leaving  sufficient  total  earnings,  1063. 

enlightened  policy  in  rate  regulation,  1069. 

reasonableness  of  the  schedule  as  a  whole,  1061. 

6.  Due  Process  of  Law 

imposition  of  absolute  liability,  1433. 

obligation  imposed  without  excuses,  1433. 

statute  making  it  an  unqualified  duty  to  furnish  cars,  1433. 

requiring  service  outside  employment,  1434. 

police  power  unusually  extensive,  1435. 

cars  for  foreign  shipments,  1434. 

regulation  must  not  be  discriminatory,  1436. 
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CONSTITUTIONAL  LAW— continued 
limitations  upon  industrial  liberty,  1437. 
differentiation  of  the  public  services,  1438. 
railroad  compelled  to  build  siding,  1434. 
regulations  for  running  trains,  1435. 

constitutionality  of  legislation  providing  for  through  rates,  539. 
constitutionality  of  seizing  running  rights,  698. 
constitutionality  of  requiring  through  cars,  532. 
legislation  forbidding  disproportionality  in  rates,  1209. 
maintenance  of  cattle  guards,  1435. 
special  regulation  of  the  public  service  companies,  1435. 
police  power  over  railroads,  1435. 
number  of  brakemen  upon  a  train,  1435. 
inspection  of  the  rails,  1435. 
interests  of  the  public  to  be  considered,  1067. 
interests  of  the  companies  to  be  considered,  1066. 
See  FEDERAL  AND  STATE  JURISDICTION 

CONSTRUCTION  TRAINS 
passengers  on,  207. 

CONTAGIOUS  DISEASE 

as  excuse  for  refusal,  631. 
restraint  of  contagious  disease,  934. 

CONTRACTS  OPPOSED  TO  PUBLIC  SERVICE 

contract  cannot  be  imposed,  337. 
exclusive  contracts  cannot  be  imposed,  685. 
status  of  exclusive  contracts,  685. 
covenant  by  quarry  owners,  685. 
refusal  to  take  another's  customers,  686. 
agreement  between  gas  companies,  686. 
contract  not  to  deal  with  other  applicants,  687. 
power  company  contracting  with  one  customer  exclusively,  687. 
natural  gas  company  giving  old  customer  preference,  688. 
special  telegraph  contract  for  priority,  688. 
contract  to  exclude  others  from  simultaneous  service,  689. 
special  contract  to  transport  newspapers,  689. 
exclusive  contracts  with  an  intermediate  service,  690. 
agreement  not  to  engage  in  direct  service,  690. 
effect  of  restrictive  covenants  in  conveyances,  691. 
contracts  for  location  of  stations,  810. 
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CONTRACTS  OPPOSED  TO  PUBLIC  SERVICE— continued 
land  for  station  conveyed  on  condition,  691. 
contract  limitations  upon  telephone  licensees,  692. 
division  of  territory,  693. 
pooling  agreements,  694. 

CONVEYOR 

eminent  domain  for,  98. 
as  terminal  facilities,  98. 

CORPORATION 

See  CHARTER 

CORPSES 

transportation  of,  597. 

COST  OF  OPERATION 

See  OPERATING  EXPENSES 

COTTON  PRESS 

status  doubtful,  99. 


See  PROSTITUTE 

COURTS 

See  ACTIONS 

CRIME 

innkeeper  criminally  liable,  355. 

prosecution  of  a  ferryman,  292. 

criminal  to  receive  or  give  less  than  the  published  rates,  1294. 

whether  guilty  mind  must  be  shown  in  such  cases,  1296. 

misdemeanor  for  mills  to  refuse  service,  66. 

CRIPPLES 

cripples  as  passengers,  635. 
care  of,  933. 

CROSS-TIES 

unjustifiable  rates  on,  1365. 

CRUSHER 

loading  cars  from,  394. 

CUBIC  FOOT 

charging  for  gas  by,  1241. 
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CUMBROUS  PARCELS 

regulation  against,  880. 

CURRENCY 

tender  in  proper,  255. 


DAMAGES 

damages  consequent  upon  injury,  335. 
damages  when  limitation  of  liability,  1020. 
See  CARRIER'S  LIABILITY 

DECLARATIONS 

stating  that  the  defendant  refused  to  act,  345. 
against  a  telegraph  company,  346. 
against  a  common  carrier,  345. 
against  one  engaged  in  public  service,  345. 
See  ACTIONS 

DECORUM 

breach  of,  644. 

See  EXCUSES 

DECREASING  COSTS 
law  of,  1220. 

See  ECONOMIC  CONSIDERATIONS 

DELAY 

1.  What  Constitutes  Delay 
duty  to  act  promptly,  901. 
a  reasonable  time  will  be  implied,  901. 
market  for  perishable  goods,  901. 
default  so  obvious  as  to  speak  for  itself,  901. 
reasonable  time  allowed  for  performance,  902. 
what  is  reasonable  time,  902. 
special  circumstances  calling  for  haste,  903. 
sudden  emergency  calls  for  unusual  haste,  903. 
freight  without  unreasonable  delay,  903. 
adherence  to  schedule  time,  904. 
bound  to  maintain  a  reasonably  suitable  schedule,  904. 
additional  service  if  the  delay  is  considerable,  904. 
unexpected  stoppages  cannot  always  be  excused,  904. 
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DELAY — continued 

2.  Excuses  for  Delay 
natural  forces,  909. 

ordinary  actions  of  the  elements,  909. 

freezing  of  a  canal,  909. 

unusual  flood,  909. 

low  water,  909. 

governmental  authority,  910. 

orders  proceeding  from  military  authorities,  910. 

legal  process,  910. 

violent  intervention,  911. 

public  enemies,  911. 

mob  violence,  911. 

interruption  by  strike,  912. 

strike  not  always  excuse,  912. 

sympathetic  strike,  912. 

interference  of  patron,  913. 

shipper  stops  in  transit,  913. 

delay  by  shipper's  loading,  913. 

delay  due  to  the  shipper's  address,  913. 

press  of  business,  914. 

freight  moved  in  order,  914. 

extraordinary  circumstances,  914. 

3.  Liability  Consequent  upon  Delay 
delay  must  be  negligent,  915. 
excuse  for  unavoidable  delay,  914. 
loss  directly  caused  by  delay,  916. 

delay  might  have  been  avoided  by  proper  precautions,  909. 

neglect  of  the  carrier  speaking  for  itself,  915. 

train  delayed  by  drunken  employe",  915. 

if  the  carrier  should  have  foreseen,  916. 

leaving  his  wagon  in  mid-river,  916. 

loss  by  ordinary  natural  sequence,  916. 

carrier  transporting  slowly  in  winter,  916. 

loss  merely  concurrent  with  delay,  917. 

loss  a  remote  consequence,  916. 

extreme  liability  according  to  other  authorities,  918. 

negligence  contributing  to  the  catastrophe,  919. 

unseaworthy  vessel,  919. 

negligence  in  not  avoiding  the  catastrophe,  920. 

further  progress  barred  by  a  washout,  949. 
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DELAY — continued 

duty  to  stop  performance,  951. 

DELETERIOUS  PARCELS 

regulation  against,  880. 

DELIRIUM  TREMENS 
excuse  for  refusal,  645. 

DELIVERY  BY  THE  COMPANY 

appropriate  mode  of  delivery,  817. 

by  a  crane,  731. 

of  live  stock,  818. 

of  telegraph  poles,  260. 

limits  of  express  companies,  277. 

delivery  limits  held  reasonable,  278. 

delivery  of  a  telegram,  437. 

limits  of  telegraph  companies,  277. 

to  whom  delivery  may  be  made,  1048. 

delivery  to  wrong  person,  1049. 

delivery  to  designated  person,  1050. 

effect  of  partial  delivery,  1267. 

DEMURRAGE 
charge  of,  866. 
discrimination  in,  1359. 

DEMURRER 

See  DECLARATIONS 

DENTISTS 

not  public  in  character,  213. 

DEPOSIT 

may  require  as  security  for  bills  not  yet  incurred,  877. 
required  when  charges  are  undetermined,  434. 
See  PREPAYMENT 

DEPRECIATION 

depreciation  now  generally  allowed,  1166. 
complete  and  incomplete  depreciation,  1170. 
original  investment  should  remain  as  it  was  at  the  beginning,  1170. 
renewal  to  offset  depreciation,  1162. 
fund  to  repair  depreciation,  1169. 
character  of  the  particular  plant,  1166. 
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DEPRECIATION— continued 

fair  per  cent  should  be  allowed,  1166. 
full  allowance  still  begrudged,  1167. 
authorities  refusing  to  allow  depreciation,  1168. 
capitalization  of  past  depreciation,  1170. 
amortization  of  franchise  rights,  1173. 

DESTITUTION 

as  excuse  for  remitting  charges,  1305. 

See  DISCRIMINATION 

DEVIATION 

1.  What  Constitutes  Deviation 

usual  course  of  performing  service,  905. 

intermeddling  is  not  conversion,  905. 

performance  in  unauthorized  manner,  906. 

change  in  the  route  designated,  905. 

unusual  means  of  conveyance,  905. 

water  instead  of  by  rail,  906. 

bulk  broken  instead  of  through  transportation,  906. 

position  different  from  the  directions  given,  906. 

goods  shipped  before  the  time  agreed,  906. 

by  rail  instead  of  by  water,  906. 

steamship  instead  of  sailing  vessel,  906. 

deviation  to  transship,  906. 

outside  route  rather  than  an  inside  route,  906. 

by  sea  instead  of  canal,  906. 

transportation  over  wrong  route,  907. 

specified  destination  by  an  indirect  route,  907. 

2.  Excuses  for  Deviation 

if  line  designated  is  dangerous,  907. 

utilizing  another  connection,  907. 

fair  choice  of  routes,  907. 

interruption  by  natural  forces,  909. 

change  ordered  by  governmental  authority,  910. 

avoidance  of  dangerous  territory,  911. 

route  blocked  by  strike,  912. 

deviation  without  consulting  owner,  912. 

3.  Liability  for  Deviation 
accountable  for  any  deviation,  900. 
absolute  liability  the  result  of  deviation,  921. 
essential  change  by  deviation,  908. 
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DEVIATION— continued 

deviation  apparently  constitutes  conversion,  908. 

absolutely  liable  for  loss  throughout  the  entire  transit,  908. 

absolute  liability  of  special  contract,  922. 

duty  to  forward  by  some  other  connection  if  one  is  available,  952. 

deviation  not  obligatory,  272. 

DEW 

as  excuse  for  delay,  558. 

See  ACT  OF  GOD 

DILIGENCE 

in  providing  adequate  facilities,  914. 

See  NEGLIGENCE 

DINING  CAR 

status  of,  152. 

See  FACILITIES 

DISABLED  PERSONS 

excuse  for  refusing,  638. 

See  EXCUSES 

DISAGREEABLE  PERSONS 
may  not  be  refused,  555. 

See  EXCUSES 

DISCLAIMER  OP  PUBLIC  PROFESSION 
See  PUBLIC  PROFESSION 

DISCONTINUING  SUPPLY 

See  WITHDRAWAL  FROM  EMPLOYMENT 

DISCRIMINATION  BETWEEN  PATRONS 
1.  Development  of  the  Rule 
evolution  of  the  rule,  1281. 
no  law  originally  against  discrimination,  1282. 
later  rule  against  unreasonable  differences,  1283. 
special  rates  may  not  be  discriminatory,  1284. 
exclusiveness  once  held  indispensable,  1285. 
discrimination  as  evidence  of  unreasonable  rates,  1286. 
complainant  charged  more  than  regular  rates,  1287. 
others  charged  less  than  regular  rates,  1288. 
outright  discrimination  now  universally  condemned,  1289. 
necessity  for  the  rule  against  discrimination,   1291. 
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DISCRIMINATION  BETWEEN  PATRONS— continued 
discrimination  inconsistent  with  public  duty,  1292. 
rule  universal  in  public  service,  1300. 
modern  law  against  all  discrimination,  1290. 

2.  What  Concessions  Are  Discriminatory 
what  constitutes  illegal  discrimination,  1310. 
what  amounts  to  a  rebate,  1293. 

sanctity  of  the  scheduled  rate,  1294. 

explanation  of  this  policy,  1295. 

decisions  inconsistent  with  this  policy,  1296. 

continuing  contracts  no  justification,  1297. 

executed  contracts  on  a  different  basis,  1298. 

giving  free  passes  discrimination,  1301. 

statutory  exceptions  usually  made,  1302. 

rule  not  limited  to  discrimination  between  competitors,  1299. 

reductions  for  charitable  purposes,  1303. 

concessions  for  government  business,  1304. 

reductions  for  general  classes,  1305. 

no  obligations  to  grant  such  concessions,  1306. 

3.  Concessions  to  Get  Competitive  Business 
competitive  conditions  no  justification,  1312. 
concessions  to  get  outside  business,  1313. 
rebating  to  get  business  illegal,  1314. 
competitive  rates  for  through  business,  1315. 
additional  services  performed  for  certain  customers,  1316. 
customers  induced  to  make  expensive  preparations,  1317. 

4.  Concessions  to  Large  Customers 
such  concessions  often  made,  1318. 
unreasonable  differences  universally  forbidden,  1319. 
reasonable  differences  sometimes  permitted,  1320. 
authority  for  such  differentials,  1321. 

prevalent  doctrine  against  such  concessions,  1322. 

services  to  large  and  small  customers  practically  identical,  1323. 

company  need  not  grant  reductions,  1324. 

5.  Rebates  to  Exclusive  Customers 

whether  exclusive  policies  may  be  adopted,  1325. 

such  discriminations  foster  monopolies,  1326. 

customers  at  rival  line  charged  more  than  others,  1327. 

lower  rates  to  exclusive  customers  sometimes  permitted,  1328. 

comparison  of  these  cases,  1329. 

customers  contracting  for  large  amounts,  1330. 
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DISCRIMINATION  BETWEEN  PATRONS— continued 
customers  under  exclusive  contract,  1331. 

6.  Concessions  for  Special  Kinds  of  Business 
different  rates  for  service  differently  employed,  1332. 
such  rates  allowed  by  some  cases,  1333. 

coal  for  manufacturers  and  for  dealers,  1333. 

modern  repudiation  of  this  doctrine,  1334. 

timber  for  furniture  makers,  1334. 

supply  put  to  different  uses,  1335. 

water  rates  for  manufacturers,  1335. 

discrimination  in  such  supply,  1336. 

gas  for  heating  or  for  light,  1336. 

different  rates  for  commodities  of  same  character,  1337. 

7.  Differences  in  Cost  of  Service 
actual  differences  in  the  cost,  1342. 
economies  in  passenger  transportation,  1343. 
economies  in  freight  transportation,  1344. 
different  charges  for  different  service,  1345. 
differences  in  the  nature  of  the  service,  1346. 
both  rates  must  be  open  to  all,  1347. 
commodities  carried  of  different  character,  1337. 
supply  under  different  conditions,  1338. 

8.  Service  in  More  Convenient  Units 
shipment  in  car-loads,  1348. 
shipments  made  in  bulk,  1349. 
comparison  of  bulk  and  package  rates,  1350. 
shipments  in  train  loads,  1351. 

regular  shipments  in  large  units,  1352. 

units  in  passenger  service,  1353. 

operating  units  in  supply  service,  1354. 

such  reductions  for  larger  units  apparently  discriminatory,  1355. 

9.  Facilities  Furnished  by  Customers 

terminal  facilities  furnished  by  shippers,  1356. 
proportionate  allowance  not  discrimination,  1337. 
transportation  expenses  paid  by  shipper,  1357. 
rental  paid  for  shippers'  cars,  1358. 
only  reasonable  compensation  permissible,  1358. 
allowances  for  facilities  closely  scrutinized,  1359. 
whether  too  advantageous  terms  are  being  obtained,  1359. 
allowances  for  facilities  still  permissible,  1360. 
charging  only  certain  shippers  demurrage,  1359. 
[  1398  ] 


INDEX 

[References  are  to  sections] 

DISCRIMINATION  BETWEEN  PATRONS— continued 

allowances  which  are  not  scheduled,  1359. 
10.  Independent  Consideration  for  Reductions 
various  considerations  given  for  reductions,  1361. 
indefinite  considerations  now  thought  dangerous,  1362. 
reductions  for  services  rendered,  1363. 
continuing  obligations  for  past  consideration,  1364. 
special  concessions  to  its  customers,  1365. 
rates  adopted  to  foster  its  interests,  1366. 

DISCRIMINATION  BETWEEN  SERVICES 

essential  illegality  of  relative  discrimination,  1370. 

1.  Discrimination  Between  Services  Rendered 
discrimination  not  involved  in  requiring  some  to  pay,  435. 
discrimination  by  requiring  some  to  deposit,  435. 
discrimination  between  connecting  carriers,  524. 

need  not  pro  rate  on  same  terms,  533. 

discrimination  in  separating  passengers,  881. 

better  cars  assigned  to  white  passengers,  1280. 

discrimination  in  delivering  telegraph  poles,  260. 

discrimination  between  freights  accepted,  270. 

discrimination  between  products,  254. 

discrimination  between  particular  classes  of  customers,  420. 

2.  Discrimination  Between  Localities  Served 
unjust  rates  between  localities,  1371. 
community  as  such  cannot  complain,  1371. 
evidence  of  disproportionate  charging,  1372. 
weight  to  be  given  to  such  evidence,  1372. 
evidentiary  bearing  as  to  unreasonableness,  1372. 
evidence  as  to  the  rates  charged  elsewhere,  1372. 
railroad  rates  not  upon  a  mileage  basis,  1373. 

no  dependence  upon  a  mileage  basis,  1373. 
long  haul  relatively  cheaper  than  short  haul,  1373. 
less  expensive  terminals,  1373. 
volumes  of  low  grade  freights,  1373. 

3.  Undue  Preference  and  Priority 

what  constitutes  undue  preference,  1378. 

fair  interest  of  the  carrier,  1377. 

situation  and  circumstances  of  the  respective  customers,  1377. 

undue  and  unjust  preference  or  priority,  1377. 

prejudice  is  not  illegal  unless  it  is  undue,  1377. 
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DISCRIMINATION  BETWEEN  SERVICES— continued 
rates  must  be  relatively  reasonable,  1377. 
argument  for  competitive  rates,  1379. 
loss  of  business  detrimental,  1378. 
competitive  rate  slightly  remunerative,  1378. 
must  not  carry  at  a  loss,  1378. 
competitive  rates  must  not  be  ruinous,  1380. 
equalization  of  economic  advantage,  1383. 
law  against  commercial  equalization,  1384. 
no  obligation  to  make  preferential  rates,  1385. 
due  consideration  of  true  differences,  1386. 

4.  Discrimination  Between  Different  Services 
disproportionate  rates  for  different  services,  1387. 
comparison  of  relative  costs,  1386. 

volume  of  the  business,  1386. 

speed  necessary  in  transportation,  1386. 

whether  special  equipment  requisite,  1386. 

care  required  in  handling,  1386. 

manner  of  packing  as  a  factor,  1390. 

bulk  as  a  factor,  1390. 

density  as  a  factor,  1390. 

distance  as  a  factor,  1390. 

form  as  a  factor,  1390. 

risk  as  a  factor,  1390. 

volume  as  a  factor,  1390. 

weight  as  a  factor,  1390. 

charging  what  the  traffic  will  bear,  1388. 

rates  influenced  by  values,  1387. 

railroad  not  a  tax  gatherer,  1387. 

5.  Making  of  Distance  Rates 

various  systems  in  distance  rates,  1374. 

(1)  mileage  rates,  1374. 

(2)  group  rates,  1374. 

(3)  basing  points,  1374. 

(4)  competitive  rates,  1374. 
reconsignment  arrangements,  1381. 
back  freights,  1382. 

long  and  short  haul,  1375. 
special  dispensation  from  the  commission,  1375. 
the  similar  circumstance  proviso,  1376. 
competition  as  a  justification  for  disproportion,  1377. 
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DISCRIMINATION  BETWEEN  SERVICES— continued 
water  competition,  1376. 
rail  competition,  1376. 
potential  competition,  1376. 
6.  Requirement  of  Proportionate  Rate 
propriety  of  proportionate  rates,  1340. 
extent  of  the  rule  against  discrimination,  1341. 
difference  in  rate  between  freight  classes,  1389. 
steam  coal  and  domestic  coal,  1337. 
supply  under  different  conditions,  1338. 
water  service  devoted  to  a  different  use,  1338. 
difference  in  use  of  gas,  1338. 

differences  should  not  be  grossly  disproportionate,  1390. 
comparison  with  charges  for  other  commodities,  1388. 
bulk  and  weight  as  factors,  1388. 
value  and  risk  as  factors,  1388. 
comparison  the  basis  of  the  differentials,  1391. 
relation  of  car-load  rates  to  less  than  car-load  rates,  1390. 
double  first  class  against  valuable  products,  1388. 
difference  in  commodity  rates,  1392. 
low  grade  commodities  at  rates  relatively  very  low,  1389. 
high  grade  commodities  at  relatively  very  high  rates,  1389. 
improper  to  equalize  values,  1394. 
rates  on  raw  material,  1391. 
rates  vary  with  values,  1393. 
policy  against  such  discrimination,  1395. 
no  law  yet  against  disproportion  as  such,  1395. 
discrimination  inconsistent  with  public  duty,  1396. 
true  proportion  of  the  total  cost,  1395. 

DISEASED  PERSONS 
may  be  refused,  1305. 

See  EXCUSES 

DISGUSTING  PERSONS 
may  be  refused,  638. 

See  EXCUSES 

DISORDERLY  PERSONS 
may  be  refused,  644. 

See  EXCUSES 
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DISPATCH  COMPANIES 
are  common  carriers,  180. 

See  COMMON  CARRIERS 

DIVIDENDS 

commercial  conditions  affecting  dividends,  1141. 
dividends  upon  stock  protected,  1132. 
dividends  must  be  out  of  net  income,  1157. 
determining  the  net  income,  1157. 

See  RETURN 

DOCKS 

are  public  utilities,  37,  102. 

DOCTORS 

not  public  in  character,  213. 

DOGS 

may  be  refused,  626. 

See  EXCUSES 

DRAINAGE 

is  a  public  purpose,  67. 

DRAWING-ROOM  CARS 
are  public  services,  152. 

See  SLEEPING  CARS 

DRAYMEN 

are  common  carriers,  168. 

DRESSED  BEEF 

rate  on  dressed  beef,  1391. 

DRINKING  SALOON 
not  an  inn,  263. 

See  INNS 

DROUGHT 

excuse  for  water  company,  651,  652. 

See  ACT  OF  GOD 

DROWSY  MAN 

treatment  of,  440. 

See  EXCUSES 
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DRUNKEN  PERSONS 
may  be  refused,  934,  948. 

See  EXCUSES 

DRY  DOCKS 

See  DOCKS 

DUCT 

See  CONDUIT 

DUE  PROCESS  OF  LAW 

imposition  of  absolute  liability,  1433. 
requiring  service  outside  employment,  1434. 
police  power  unusually  extensive,  1435. 
running  a  road  with  a  single  track,  1435. 
supervision  of  the  track,  1435. 
tending  switches,  1435. 
ultimate  regulation  of  all  monopoly,  1439. 
state  control  not  socialism,  1440. 

DUTY  TO  THE  PUBLIC 

See  PUBLIC  DUTY 


EARTHQUAKES 

are  justification  for  refusing  service,  656. 
See  ACT  OF  GOD 

EATING  ARRANGEMENTS 

facilities  for  eating  and  sleeping,  823. 
See  FACILITIES 

EATING  HOUSE 
not  an  inn,  263. 

ECONOMIC  CONSIDERATIONS 

economic  conditions  at  the  present  time,  35. 
prevalence  of  monopolistic  conditions,  33. 
advantage  of  combination  seen,  33. 
laissez  faire,  27. 

economic  limitations  create  public  employment,  120. 
consideration  of  economic  point  of  view,  1333. 
commissions  not  precluded  from  the  consideration  of  economic  con- 
ditions, 1382. 
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EGGS 

classification  of,  1237. 

EJECTION 

may  exclude  those  who  violate  regulations,  866. 
proper  time  and  place,  866. 
proper  method  and  manner,  866. 
excessive  force  or  wanton  indignity,  866. 
may  eject  with  undesirable  property,  880. 

ELECTRIC  LIGHTING 

1.  Character  of  the  Employment 
plainly  a  public  service,  113. 
public  and  private  service,  243. 
effect  of  accepting  franchise,  215. 
exclusive  franchise  for,  51. 
eminent  domain  for  plants,  56. 
use  of  highway,  71. 

2.  Extent  of  Public  Duty 

district  which  must  be  covered,  273. 

profession  confined  to  respective  territories,  693. 

duty  owed  to  occupiers,  373. 

application  for  electric  supply,  411. 

refusal  to  make  connections,  622. 

lighting  house  used  for  illegal  business,  606. 

favoring  its  wiring  department,  536. 

3.  Liability  of  Electric  Companies 
liability  for  negligence  only,  282. 
limitation  of  liability,  1013. 
defective  connection,  418. 
electric  shock  in  turning,  983. 

company  cannot  give  orders  as  to  the  fittings,  826. 
transformer  is  involved  in  the  service  proposed,  825. 

4.  Rates  of  Electric  Companies 

may  demand  minimum  amount  per  month,  1242. 

customer  at  first  can  be  required  to  sign  for  a  year,  1252. 

supply  to  separate  tenements,  380. 

no  discrimination  is  permitted,  1288,  1300. 

reasonable  conditions  of  service,  396. 

payment  of  arrears  demanded,  450. 

ELECTRIC  POWER 

provision  of  electric  energy,  654. 
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ELECTRIC  POWER— continued 

eminent  domain  for  electric  power  development,  114. 

electric  power  a  public  purpose,  60. 

status  of  power  companies  doubtful,  114. 

potential  use,  221. 

essential  limitation,  271. 

electricity  dependent  upon  water  power,  654. 

lower  rates  for  current  supplied  for  power,  1240. 

power  sold  by  day,  1338. 

high  tension  for  power  purpose,  1346. 

ELECTRIC  SUBWAY 

See  WIRE  CONDUIT 

ELECTRICAL  DISTURBANCES 
an  excuse,  657. 

See  ACT  OF  GOD 

ELECTRICIANS 

not  public  although  licensed,  213. 

ELEVATED  RAILWAYS 
are  common  carriers,  190. 
are  a  public  utility,  37. 

elevated  railway  substituted  for  surface  lines,  312. 
may  require  tickets  to  be  procured,  885. 

See  CARRIERS  OF  PASSENGERS 

ELEVATOR 

whether  passenger  elevator  is  public  carrier,  193. 
See  CARRIERS  OF  PASSENGERS 

EMBARGO 

as  excuse  to  shipmaster,  591. 

See  ILLEGALITY 

EMINENT  DOMAIN 
1.  Public  Purpose 
basins,  103. 
booms,  72. 
electric  supply,  213. 
gas  supply,  213. 
fuel  gas,  213. 
industrial  railways,  223. 
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EMINENT  DOMAIN— continued 
logging  railways,  223. 
lumber  flumes,  62. 
mining  tunnels,  63. 
pipe  lines,  59. 
public  spurs,  225. 
railroad  laterals,  224. 
railways,  58. 
railway  sidings,  226. 
2.  Character  of  the  Employment 

eminent  domain  coincident  with  public  employment,  56. 
eminent  domain  shows  public  profession,  214. 
electric  power,  114. 
elevated  conveyors,  61. 
freight  sheds,  101. 
private  tramways,  57. 
transmission  lines,  60. 
water  powers,  95. 

EMPLOYES 

See  AGENCY 

ENEMY  FORCES 

service  in  enemy's  country  may  be  refused,  666. 

interference  of  enemies  excuses  performance,  986. 

king's  enemies  a  traditional  excuse  for  loss,  986. 

excuse  confined  to  public  enemies,  911. 

party  must  be  a  belligerent,  986. 

government  de  facto,  986. 

confederate  government,  986. 

federal  forces,  986. 

how  far  the  defense  extends,  987. 

robbery  not  a  defense,  987. 

mob  violence  no  defense,  987. 

ENLISTED  MEN 

cannot  be  refused  service,  569. 

See  EXCUSES 

EQUIPMENT 

See  FACILITIES 

EUROPEAN  PLAN 

See  INN 
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EVIDENCE 

what  makes  a  prima  facie  case,  345. 
what  are  questions  of  fact  and  what  of  law,  250. 
evidence  of  disproportionate  charging,  1372. 
evidence  of  the  reasonableness  of  the  rates  established,  1405. 
report  of  the  railroad  company  is  evidence  against  it,  1200. 
proof  of  what  is  customary  under  substantially  like  conditions, 
1215. 

See  LIABILITY 

EVIL-DISPOSED  PERSONS 
may  be  refused  service,  628. 

See  EXCUSES 

EXCESS  FARE 

See  REGULATIONS 

EXCLUSIVE  CONTRACTS  WITH  DEPENDENT  SERVICES 

nature  of  the  problem,  470,  476. 

1.  Contracts  with  Freight  Carriers 

express  companies;  conservative  view,  477,  478. 
what  the  direct  duty  is,  511. 
express  companies;  radical  view,  479,  480. 
exclusive  contract  against  public  policy,  476. 
the  private  car  lines,  481. 
competing  draymen,  490. 
arrangements  with  stock  yards,  491. 
contracts  with  grain  elevators,  492. 

2.  Contracts  with  Passenger  Carriers 

hack  service;  conservative  view,  483,  484. 

hack  service;  radical  view,  485,  486. 

access  to  connecting  steamboats,  487. 

no  access  owed  except  at  wharf  stations,  488. 

the  baggage  transfer  men,  489. 

hauling  of  sleeping  cars,  482. 

3.  Public  Service  in  General 

exclusive  arrangements  by  innkeepers,  493. 

excluding  coachmen,  493. 

equal  facilities  for  ticker  service,  494. 

canal  company  giving  monopoly  of  towage,  495. 

sprinkling  service  and  the  water  company,  496. 

telephone  installation  in  public  premises,  497. 
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EXCLUSIVE  CONTRACTS  WITH  DEPENDENT  SERVICES— 

continued 

4.  No  Public  Duty  Involved 

special  concessions  when  no  public  duty  involved,  498. 
bootblacks,  498. 
newstands,  498. 
flower  stands,  498. 
barber  shops,  498. 

special  concessions  for  private  business,  499. 
train  boys,  499. 
fruit  vendors,  499. 

whether  service  provided  is  necessary,  500. 
additional  favors  beyond  obligation,  501. 
office  room,  500. 

exclusive  contracts  in  private  capacity,  501. 
sale  of  coke,  502. 

private  activities  often  held  ultra  vires,  502. 
advertising  privileges,  503. 

EXCLUSIVE  FRANCHISES 

See  FRANCHISES 

EXCUSE  BASED  UPON  PERSONAL  DISQUALIFICATION 

1.  The  Basis  of  the  Defense 
self -protection,  621. 
protection  of  others  served,  629. 
dangerous  service,  621. 

abuse  of  privileges,  624. 

2.  Persons  Who  May  Be  Refused  Service 
contagious  disease,  631. 
dangerous  animals,  626. 
dangerous  persons,  627. 
dangerous  things,  626. 

deadly  weapons,  626. 
delirium  tremens,  632. 
disorderly  guests,  630. 
filthy  persons,  630. 
fraudulent  customers,  623. 
fugitives  from  justice,  628. 
gamblers,  628. 
immoral  persons,  559. 
infectious  persons,  631. 
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EXCUSE  BASED  UPON  PERSONAL   DISQUALIFICATION- 

continued 

intoxicated  persons,  632. 
notorious  criminals,  628. 
profane  patrons,  633. 
public  enemies,  590. 
pickpockets,  630. 
prostitute,  559. 
robbers,  629. 
violent  passengers,  629. 

3.  Persons  Who  May  Not  Be  Refused  Service 
bad  character,  559. 

banished  persons,  560. 
colored  persons,  565. 
disagreeable  persons,  555. 
distasteful  persons,  560. 
ill-bred  person,  556. 
improper  conduct,  559. 
labor  demands,  570. 
liquor  sellers,  600. 
malicious  refusal,  551. 
militiamen,  569. 
objectionable  persons,  557. 
offensive  persons,  555. 
poor  persons,  568. 
prize  fighters,  560. 
scab  workmen,  570. 
skylarking,  557. 
Sunday  travelers,  599. 
table  manners,  555. 
unconventional  conduct,  558. 
undesirable  persons,  560. 
unmannerly  persons,  556. 
unpopular  organizations,  569. 
vulgar  habits,  555. 

4.  Persons  Subject  to  Partial  Incapacity 
ailing  persons,  638. 

arrested  persons,  640. 
blind  persons,  637. 
children,  572. 
cripples,  572. 
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EXCUSE  BASED  UPON   PERSONAL   DISQUALIFICAT10N- 

continued 

disabled  persons,  635. 
insane  persons,  639. 
invalids,  572. 
lame  persons,  572. 
sick  persons,  638. 
paralyzed  persons,  572. 
women,  572. 

See  JUSTIFICATION 

EXCUSES  FROM  LIABILITY 
summarized  as: 

(1)  act  of  God,  963. 

(2)  public  enemies,  963. 

(3)  vice  of  the  goods,  963. 

(4)  interference  of  the  party,  963. 

See  LIABILITY 

EXPLOSIVES 
refusal  of,  621. 

See  EXCUSES 

EXPRESS  CAR 

no  place  for  passengers,  761. 

See  CARRIER  OF  PASSENGERS 

EXPRESS  COMPANIES 

1.  Nature  of  the  Business 

express  companies  are  common  carriers,  178. 
express  companies  are  public  services,  230. 
what  constitutes  express  matter,  253. 
express  companies  carrying  money,  255. 

2.  Public  Duty  of  Express  Companies 
obedience  to  game  laws,  601. 
ordinance  forbidding  bringing  liquors,  597. 
may  demand  proper  packing,  413. 

need  not  take  packed  parcels,  696. 
valuables  shall  be  sealed  in  certain  ways,  869. 
how  long  in  advance  valuables  must  be  received,  580. 
area  of  delivery  district,  277. 
limits  established  by  express  companies,  278. 
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EXPRESS  COMPANIES— continued 

3.  Liability  of  Express  Companies 

express  company  holds  itself  out  as  the  common  carrier,  776. 

railroad  carrying  express  matter  for  express  companies,  1015. 

express  company  receives  goods  at  house,  732. 

obligation  to  make  personal  delivery,  1039. 

shipments  accompanied  by  the  messenger,  758. 

protection  of  patrons  in  express  offices,  930. 

express  company  undertakes  the  utmost  dispatch,  903. 

4.  Policies  Inconsistent  with  Public  Ihdy 
railroads  may  make  exclusive  contracts,  477. 
cases  opposing  such  discrimination,  479. 

no  discrimination  against  connections,  523. 
discrimination  by  express  company,  1302. 
See  CARRIERS  OF  GOODS;  EXCLUSIVE  CONTRACTS  WITH  DE- 
PENDENT SERVICES 

EXPRESS  MESSENGER 

usually  is  not  taken  as  passenger,  778. 

may  travel  as  passenger,  778. 

accepts  the  risk  of  being  carried  in  an  express  car,  778. 

contract  limiting  liability  valid,  1015. 

EXTENSION  SERVICE 

See  FACILITIES 


FACILITIES  FOR  PERFORMING  SERVICE 

basis  of  the  duty  to  supply  equipment,  790. 
1.  Provision  of  Proper  Facilities 
profession  limited  to  original  facilities,  791. 
adherence  to  the  original  scope,  792. 
no  fundamental  change  required,  792. 
scope  of  the  original  commitment,  792. 
carriage  of  unusual  freights,  792. 
excuse  of  original  carriers,  791. 
excuse  of  early  innkeeper,  791. 
proper  equipment  must  be  provided,  793. 
methods  best  suited  to  the  service,  793. 
safe  track,  793.. 
proper  rolling  stock,  793. 
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FACILITIES  FOR  PERFORMING  SERVICE— continued 
ultimate  responsibility  for  proper  equipment,  794. 
railroad  hauling  the  cars  of  another  road,  794. 
railroad  bridge  built  by  a  reputable  works,  794. 
careful  choice  of  contractors,  794. 
facilities  for  receiving  freight,  391. 
facilities  for  receiving  currency,  392. 
facilities  for  receiving  grain,  391. 
facilities  for  receiving  baggage,  391. 
improvement  of  present  facilities,  795. 
improvements  in  an  experimental  stage,  795. 
provision  of  special  equipment,  796. 
vehicles  enough  to  transport  goods,  662. 
refrigerator  cars,  796. 
ventilator  cars,  796. 
tank  cars,  796. 
stock  cars,  796. 

2.  Obligation  to  Increase  Facilities 
facilities  which  the  service  requires,  797. 
duty  is  relative,  not  absolute,  797. 
additional  facilities  required,  797. 
obligation  to  expand  present  service,  281. 
when  the  facilities  available  prove  insufficient,  665. 
facilities  unexpectedly  become  outgrown,  663. 
obligation  to  extend  system,  797. 
railroad  systems,  797. 
telephone  system,  797. 
gas  plants,  797. 
electric  plants,  797. 
waterworks,  797. 

statutes  defining  this  obligation,  798. 
notice  must  be  given  to  the  carrier  in  advance,  662. 
failure  in  its  duty  to  provide  adequate  facilities  as  an  excuse,  662. 
extraordinary  and  unexpected  demand  for  carriage,  663. 
liable  for  insufficiency  of  equipment,  799. 
established  excuse  when  an  unexpected  demand,  799.- 
facilities  sufficient  for  the  usual  business,  799. 
expected  business  not  provided  for,  800. 
when  accommodations  offered  are  exhausted,  660. 
sudden  and  unusual  demand,  800. 
amount  of  business  ordinarily  done,  800. 
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FACILITIES  FOR  PERFORMING  SERVICE— continued 
provision  for  normal  fluctuations,  800. 
demand  foreseen  although  unusual,  801. 
normal  fluctuations  of  business,  664. 
crop  reports  as  guide,  801. 

amount  of  business  ordinarily  done  by  the  road,  664. 
seasonable  allotment  of  facilities,  801. 
abnormal  demand  plainly  foreseen,  801. 
reasonable  time  to  increase  facilities,  802. 
telephone  switchboard  full,  802. 
wires  in  the  conduit  exhausted,  802. 
orders  for  railroad  equipment,  802. 
pressure  for  short  periods,  803. 
equipment  beyond  its  control,  804. 

3.  Assignment  of  Available  Facilities 
right  to  assign  facilities,  843. 
assignments  by  a  ferryman,  843. 
assignment  to  street  cars,  843. 
innkeeper  is  the  housekeeper,  843. 
railroad  assigning  passengers  seats,  843. 
separate  accommodations,  844. 

cars  for  ladies,  844. 

cars  for  negroes,  844. 

changing  accommodations,  845. 

innkeeper  may  change  guest's  room,  845. 

sleeping  car  authorities  are  in  conflict,  845. 

choice  of  facilities,  847. 

negro  in  sleeping  car,  647. 

when  alternative  services  offered,  647. 

separation  based  upon  race,  848. 

legislation  must  be  without  discrimination,  849. 

no  discrimination  is  permissible,  849. 

cars  must  be  equally  equipped,  849. 

4.  Fair  Apportionment  of  Service 
duty  not  to  discriminate,  850. 
best  interests  of  all  concerned,  850. 
serving  applicants  in  rotation,  851. 
gristmills  serve  in  rotation,  851. 

telegraph  companies  forward  in  rotation,  851. 
proration  of  limited  supply,  852. 
natural  gas  distributed  pro  rata,  852. 
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FACILITIES  FOR  PERFORMING  SERVICE— continued 
irrigation  follows  earlier  appropriation,  852. 
distribution  of  cars  to  stations,  853. 
entire  line  of  its  road  considered,  853. 
no  part  of  the  system  given  preference,  854. 
equal  benefit  the  whole  system,  854. 
division  of  facilities  among  applicants,  665. 
apportionment  of  cars  to  shippers,  855. 
basis  of  prorating  cars,  856. 
shippers  share  according  to  capacity,  856. 
private  facilities  considered  in  the  apportionment,  857. 
private  cars  utilized  are  deducted,  857. 

FACTORIES 

not  public  utilities,  611. 

FARES 

ticket  is  good  only  for  the  single  journey,  1254. 

passenger  is  entitled  only  to  an  unbroken  carriage,  1253. 

journey  cannot  be  split,  1254. 

two  partial  fares  for  a  single  journey,  1256. 

journey  is  a  single  entire  unit,  1253. 

part  of  journey  completed  before  collection  of  fare,  1257. 

change  of  destination  during  the  journey,  1260. 

second  journey  on  same  train,  1211. 

no  separate  charge  for  a  part  of  the  transit,  1262. 

attempt  to  ride  upon  payment  of  fare  for  the  remaining  distance, 

1257. 

resumption  of  journey  by  ejected  passenger,  1258. 
passenger  expelled  at  a  regular  station,  1259. 
See  PREPAYMENT  REGULATIONS 

FARMERS 

carriers,  228. 

as  innkeepers,  234. 

FAST  FREIGHT  LINES 
as  common  carriers,  181. 

See  DISPATCH  COMPANIES 

FAVORITISM 

See  DISCRIMINATION 
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FEDERAL  AND  STATE  JURISDICTION 

1.  Federal  Jurisdiction 

state  regulation  burdening  interstate  commerce,  1417. 

state  statute  cannot  penalize  the  failure  to  deliver  an  interstate 
message,  1417. 

state  may  not  forbid  or  even  hamper  the  bringing  in  of  intoxicat- 
ing liquors,  1418. 

state  may  not  require  that  cars  shall  be  furnished  for  interstate 
shipments,  1418. 

state  statute  directed  against  all  discrimination  in  freight  rates 
held  unconstitutional,  1417. 

state  may  not  increase  the  liabilities  of  an  initial  carrier  engaged 
in  interstate  commerce,  1418. 

state  statutes  which  restrict  the  conduct  of  interstate  trans- 
portation in  any  substantial  degree  are  unconstitutional, 
1417. 

state  regulation  of  the  conduct  of  interstate  commerce  which 
comes  in  conflict  with  Federal  regulation,  1419. 

Congress  cannot  subject  carriers  hauling  intrastate  shipments  to 
peculiar  liabilities  to  their  employe's,  1419. 

state  statute  providing  without  force  as  to  charges  for  interstate 
shipments,  1419. 

state  legislation  forbidding  the  charging  of  more  for  a  short  haul 
than  for  a  long  haul  is  without  application  to  interstate  rates, 
1419. 

2.  State  Jurisdiction 

scope  for  state  police  power,  1418. 

state  may  by  general  law  prohibit  running  of  freight  trains  inter- 
state as  well  as  intrastate  on  Sunday,  1418. 

state  may  establish  quarantine  against  the  introduction  of  dis- 
eases through  interstate  commerce,  1418. 

state  may  prohibit  a  railway  from  receiving  even  for  interstate 
shipment  hides  not  duly  inspected,  1418. 

state  may  require  that  all  locomotive  engineers  operating  trains 
within  its  borders  shall  be  examined  and  licensed,  1418. 

state  may  require  an  interstate  carrier  to  settle  claims  promptly, 
1418. 

state  statute  punishing  failure  to  render  service,  1417. 

state  may  regulate  the  heating  of  cars,  those  upon  interstate 
trains  as  well  as  others,  1418. 

See  CONSTITUTIONAL  LAW 
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FEEBLE-MINDED  PERSON 

may  not  be  refused  service,  639. 

See  EXCUSES 

FERRIES 

exclusive  franchise  of  mediaeval  ferryman,  14. 

ferries  persist  as  public  services,  19. 

ferry  displaced  by  bridge,  23. 

ferries  always  held  public,  52. 

ferrymen  are  public  servants,  165. 

ferrymen  as  common  carriers,  182. 

ferrymen  as  passenger  carriers,  182. 

ferryman  making  explicit  assumption,  201. 

carrier  of  passengers  only  or  of  goods,  182. 

instances  of  private  ferriage,  237. 

ferry  to  convey  customers  to  his  mill,  237. 

public  ferries  and  private,  241. 

ferryman  may  abandon  his  profession,  292. 

discontinuing  a  ferry,  292. 

ferry  maintained  by  municipality,  299. 

darkness  does  not  excuse  a  ferryman,  558. 

winds  do  not  excuse  a  boatman,  558. 

owner  usually  goes  along  with  the  goods,  771. 

ferryman  then  takes  no  charge  of  the  passenger's  goods,  771. 

ferryman  may  assign  seats,  843. 

hazards  of  the  business  considered  in  rates,  1140. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  PASSENGERS 

FERTILIZERS 

special  rates,  1305. 

See  DISCRIMINATION 

FEVER 

may  refuse  person  with  apparently  contagious  fever,  645. 
See  EXCUSES 

FILTHY  PERSONS 

may  be  refused  service,  628. 

See  EXCUSES 

FIRE  PROTECTION 

not  owed  an  individual  citizen,  350. 

See  PUBLIC  DUTY 
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FISH 

whether  express  company  may  refuse  to  take,  254. 
See  PUBLIC  PROFESSION 

FISH  LAWS 

obedience  to  fish  wardens,  601. 

See  ILLEGALITY 

FLAG  STATION 

failure  to  stop  a  passenger  train  at,  410. 

FLATBOATS 

as  common  carriers,  167. 

See  CARRIERS  OF  GOODS 

FLAT  CAR 

no  place  for  a  passenger,  761. 

See  CARRIERS  OF  PASSENGERS 

FLOATING  DRY  DOCK 

See  DRY  DOCK 

FLOATING  ELEVATORS 

See  GRAIN  ELEVATORS 

FLOWERS 

exclusive  concession  for  sale  of,  498. 

FLUME 

as  a  public  utility,  62. 

FORFEITURE 

of  charter  for  failure  to  perform  public  duty,  651. 
See  PUBLIC  DUTY 

FORGED 

messages  may  be  refused,  605. 

See  ILLEGALITY 

FORWARDERS 

distinguished  from  carriers,  178. 

See  EXPRESS  COMPANIES 

FOUNDRIES 

not  public  in  character,  64. 

should  have  switch  connection,  817. 
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FOURTEENTH  AMENDMENT 

SEE  CONSTITUTIONAL  LAW;  CONFISCATION  OF  PROPERTY 

FRAGILE  ARTICLES 

may  be  refused,  when,  254. 

See  PUBLIC  PROFESSION 

FRANCHISES 

1.  Franchises  only  for  Public  Purposes 
bridges,  53. 

ferries,  52. 

electric  lighting,  51,  215. 
gas  supply,  51,  215. 
river  improvements,  72. 
street  railways,  76. 
subways,  77. 
turnpikes,  75. 
water  supply,  215. 
wire  conduit,  383. 

2.  Public  Obligation  Resulting  from  Franchises 
obligation  by  acceptance  of  franchises,  215. 
franchise  obligatory  while  retained,  302. 

whether  franchises  may  be  partially  abandoned,  305. 

expiration  of  franchise,  595. 

franchise  limits  as  denned,  274. 

franchise  limits  govern  installation,  279. 

franchise  limits  later  changed,  275. 

franchises  applying  to  territory  annexed,  275. 

if  the  franchise  is  exceeded,  276. 

3.  Grant  of  Public  Franchises 
franchises  granted  by  the  state,  51. 
franchises  taken  from  a  municipality,  215. 
obligation  resulting  from  franchises,  50. 
franchise  provisions  for  public  service,  343. 
municipality  bargaining  in  granting  franchises,  215 
peculiar  power  by  the  grant  of  franchises,  1288. 

4.  Assignment  of  Franchises 

assignment  of  the  franchise  privileges,  1426. 
the  privilege  of  exemption  is  ordinarily  personal,  1426. 
franchise  not  available  to  lessee,  1426. 
franchise  does  not  pass  by  sale,  1426. 
franchise  cannot  be  assigned  in  case  of  consolidation,  1426. 
[  1418  ] 


INDEX 

[References  are  to  sections] 

FRANCHISES— continued 

expiration  of  a  franchise,  316. 

the  franchise  tax  discussed,  1154. 

whether  company  may  sink  the  value  of  its  franchise,  1173. 

See  PUBLIC  EMPLOYMENTS;  VALUATION 
FRAUD 

carriage  of  goods  secured  by  fraud,  737. 

person  stealing  a  ride,  746. 

customer  defrauding  supply  company,  623. 

regulations  to  prevent  fraud,  883. 

See  CARRIERS  OP  GOODS;  CARRIERS  OP  PASSENGERS;  CONDITIONS  PRE- 
CEDENT; REGULATIONS  OF  SERVICE 

FREE  PASSES 

See  DISCRIMINATION 
FREIGHT 

methods  of  computing  freights,  1243. 

maritime  freight  as  an  interest,  1263. 

orthodox  cases  give  the  carrier  his  entire  freight,  1263. 

right  to  freight  on  land,  1264. 

freight  is  a  single  thing,  1263. 

freight,  pro  rata  itineris,  1265. 

no  freight  without  delivery,  1266. 

effect  of  partial  delivery,  1267. 

freight  indivisible  as  a  rule,  1268. 

entire  freight  when  goods  arrive  damaged,  1269. 

if  goods  do  not  arrive  in  specie,  1269. 

pro  rata  freight  seldom  allowed,  1269. 

See  RATE 
FREIGHT  CARRIERS 

exclusively  such,  258. 

See  CARRIERS  OF  GOODS;  PUBLIC  PROFESSION 

FREIGHT  STATIONS 

establishment  of  separate  stations,  813. 
See  FACILITIES 

FREIGHT  TERMINALS 

whether  freight  terminal  companies  are  public,  101. 

FRUIT 

given  priority,  840. 

See  MANAGEMENT 
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FUEL  GAS 

fuel  gas  supplied  upon  a  public  basis,  112. 
fuel  gas  upon  private  basis,  261. 

See  GAS  SUPPLY 

FURNITURE 

can  be  refused  unless  crated,  413. 
rates  on  furniture  compared,  1239. 

FURNITURE  MOVERS 

their  status  doubtful,  170. 
usually  held  private  carriers,  236. 

See  CARRIERS  OF  GOODS;  PUBLIC  PROFESSION 

FUTURES 

whether  messages  relating  to  may  be  refused,  607. 
See  ILLEGALITY 


GAMBLER 

gambler  may  be  excluded,  598. 

See  ILLEGALITY 

GAME  LAWS 

may  excuse  performance,  601. 

See  JUSTIFICATION 

GAS  SUPPLY 

1.  Public  Character  of  Gas  Supply 
early  gas  works  held  private,  31 . 
gas  works  are  public  utilities,  111. 
why  gas  works  are  public,  156. 
exclusive  franchise  for  gas  supply,  51. 
use  of  public  highways  by  gas  companies,  71. 
franchise  for  laying  gas  pipes,  215. 
public  and  private  gas  supply,  243. 
gas  company  selling  coke,  502. 
gas  for  both  illumination  or  fuel,  265. 
supply  of  gas  for  fuel,  265,  1347. 

fuel  gas  company  cannot  be  compelled  to  supply  illuminating 
gas,  792. 
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GAS  SUPPLY— continued 

2.  Public  Duty  of  Gas  Companies 
duty  owed  to  occupiers  only,  373. 

duty  to  those  occupying  premises  upon  the  existing  mains,  280. 

duty  owed  to  householders,  344. 

cannot  refuse  service  to  any  householder  upon  its  mains,  579. 

whether  obliged  to  lay  pipes  in  new  streets,  797. 

system  of  piping  to  separate  tenements,  380. 

married  woman  applying  for  gas,  339. 

member  of  family  has  no  right  to  service,  377. 

must  serve  the  community,  273. 

must  apply  within  proper  territory,  405. 

ultra  vires  by  serving  outside  the  territory,  274. 

3.  Excuses  for  Refusing  Service 
no  obligation  to  rival,  374,  702. 

applicant  wanting  break-down  service  only,  346. 

effect  of  customer  being  himself  in  arrears,  451. 

when  present  applicant  already  owes  company,  452. 

arrears  at  other  premises  cannot  be  set  up,  453. 

payment  of  independent  claims  cannot  be  demanded,  454. 

charges  against  an  independent  earlier  occupant,  455. 

applicants  being  served  by  another.  686. 

cannot  confine  its  service  to  its  original  works,  268. 

application  must  warrant  the  necessary  expenditure,  282. 

unprofitableness  may  be  an  excuse,  576. 

gas  company  under  injunction,  594. 

discontinuance  of  gas  supply,  298. 

may  not  be  called  to  go  outside,  273. 

on  notice  may  abandon  its  service,  317. 

4.  Conduct  of  the  Service 

applicant  must  comply  with  proper  conditions,  411 

application  required  in  writing,  411. 

no  access  to  premises  at  all  hours,  411. 

formal  application  may  be  waived,  411. 

conditions  for  tapping  pipes,  417. 

reasonable  unit  of  service,  444. 

may  require  reasonable  deposit,  434,  877. 

a  large  taker  must  make  a  proportionally  larger  deposit,  1345. 

rules  relating  to  governors,  418,  625. 

may  regulate  the  placing  of  governors,  826. 

precautions  against  tapping  mains,  623. 
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GAS  SUPPLY— continued 

malicious  enforcement  of  regulation,  552. 

5.  Liability  in  Gas  Supply 

gas  company  liable  for  negligence,  336. 

gas  is  peculiarly  dangerous,  982. 

may  refuse  to  supply  a  house  improperly  piped,  622. 

cold  weather  does  not  excuse  failure  to  supply,  558. 

limitation  of  liability  void,  1013. 

customer  supplies  rising  pipes,  824. 

company  makes  the  installation,  706. 

company  should  supply  meter,  825. 

must  provide' more  gas  to  meet  deficiency,  271. 

6.  Regulation  of  Gas  Rates 
capitalization  of  gas  companies,  1088. 

no  allowance  for  unprofitable  investments,  1090. 

value  of  franchise  not  to  be  considered,  1104. 

adequate  return  upon  true  value,  1 126. 

annual  charge  for  depreciation,  1166. 

cases  opposed  to  allowance  for  depreciation,  1168. 

average  price  per  cubic  foot,  1198. 

lower  rate  for  fuel  gas,  1240. 

may  fix  monthly  minimum  charge,  1242. 

rates  must  be  without  discrimination,  1300. 

may  not  favor  its  stockholders,  553. 

lower  rates  to  large  customers,  1321. 

applicant  connected  with  another  system,  1325. 

supply  for  different  purposes,  1332,  1335. 

discrimination  in  favor  of  those  taking  gas  for  fuel,  1197,  1336. 

constitutional  power  to  regulate,  1200-1240,  passim, 

See  CONSTITUTIONAL  LAW 
GILDS 

mediaeval  control  of  employments,  3. 

GLASS 

transportation  of,  254. 

See  PUBLIC  PROFESSION 

GOAT 

may  be  excluded  from  street  car,  626. 
See  EXCUSES 

GOODS  CARRIED 

See  CARRIER  OF  GOODS 
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GOVERNMENT  OWNERSHIP 
discussed,  41. 

GRAIN  ELEVATORS 

grain  elevators  are  public  utilities,  131. 
grain  elevators  as  public  stores,  141. 
floating  elevators  under  similar  regulation,  141. 
failure  to  take  out  license  immaterial,  213. 
elevator  man  may  withdraw,  293. 
railroad  need  not  maintain  grain  elevator,  391. 
elevator  men  storing  grain  in  their  own  warehouses,  708. 
grain  elevators  have  right  to  switch,  492,  817. 
legislation  compelling  railroad  to  give  site  unconstitutional,  820. 
constitutional  power  to  regulate,  1200-1240,  passim. 
See  CONSTITUTIONAL  LAW 

GRANGER  CASES 
discussed,  1121. 

See  CONSTITUTIONAL  LAW 

GRATUITOUS  SERVICE 

gratuitous  service  not  generally  public  service,  337. 
public  service  undertaken  gratuitously,  786. 
passenger  taken  free  may  be  still  a  passenger,  785. 
express  limitation  in  free  passes  to  private  basis  is  permissible,  786. 
what  is  the  basis  of  the  service,  970-972. 
whether  service  is  really  gratuitous,  777-786. 
proprietor  may  assume  gratuitously  full  obligation,  970. 
in  gratuitous  service  liable  only  for  gross  negligence,  970. 
See  LIABILITY 

GRAVEL  TRAIN 

no  place  for  passengers,  762. 

See  CARRIERS  FOR  PASSENGERS 

GRISTMILL 

gristmill  hi  mediaeval  law,  11. 

state  aid  for  gristmills,  65. 

gristmill  operated  by  steam  power,  65. 

law  for  gristmills,  first  come,  first  served,  851. 

GROUP  RATES 
defined,  1373. 

See  RATES 
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GROWN  CHILDREN 

may  travel  unaccompanied,  636. 

See  CHILDREN 

GUARANTY  OF  CUSTOMERS 
may  be  required,  434. 

See  PREPAYMENT 

GUARANTY  OF  SECURITIES 

guaranty  of  public  service  bonds  by  the  state,  22,  50. 

GUARDS 

for  insane  persons,  639. 

See  INSANE  PERSONS 
GUEST 

reception  of  traveler  as,  725. 

See  INN 

GUNS 

passengers  with  guns  may  be  refused,  626. 
See  EXCUSES 


HACKMEN 

hackmen  are  public  carriers,  186 
hackmen  have  temporary  monopoly,  107. 
hackmen  have  virtual  monopoly,  147. 
hackmen  have  a  public  office,  147. 
hackman  signifying  his  profession,  107,  205. 
hackman  who  comes  to  a  station,  369. 
may  not  admit  favored  hackmen  only,  485. 
cases  permitting  exclusive  contracts  between  hackmen  and  rail- 
roads, 484. 
cases  against  such  discrimination  between  hackmen,  486. 

HACKNEY  COACHMAN,  186. 

See  HACKMEN 
HAND  CAR 

no  place  for  a  passenger,  761. 

See  CARRIERS  OF  PASSENGERS 

HARBOR  TUG,  173. 

See  TOWBOATS 
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HAY 

classification  of,  238. 

See  CLASSIFICATION 

HEALTH  REGULATIONS 
excuse  for  refusal,  602. 

See  STATUTES 

HEATING  GAS 

See  FUEL  GAS 

HIGHWAYS 

highway  use  of  interurban  railways,  192 
highway  rights  for  pole  lines,  79. 
highway  privileges  of  wire  conduit,  78. 
highway  use  by  gas  companies,  71. 
highway  privileges  of  subways,  77. 
highway  privileges  of  street  railways,  76. 
highway  use  by  electric  companies,  71. 
highway  use  for  steam  pipes,  115 
highway  use  for  refrigeration  pipes,  116 
highway  franchise,  50. 

HISTORY  OF  STATE  REGULATION 
mediaeval  policy  of  regulation,  1. 
mediaeval  theory  of  state  control,  2. 
regulation  of  business  in  the  middle  ages,  3. 
the  gild  system,  3. 
the  manorial  services,  3. 

1.  The  Early  Public  Employments 
the  baker,  10. 

the  carrier,  13. 
the  ferryman,  14. 
the  innkeeper,  12. 
the  miller,  11. 
the  surgeon,  6. 
the  smith,  8. 
the  tailor,  7. 
the  victualler,  9. 
the  wharfinger,  15. 

2.  State  Regulation  Persists  Through  Changed  Conditions 
parliamentary  regulation  of  rates,  17. 

restriction  of  prices  in  the  colonies,  18. 
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HISTORY  OF  STATE  REGULATION— continued 
persistence  of  the  legislative  power,  19. 
period  of  laissez  faire,  27. 
public  callings  as  a  class  almost  ceased,  1. 
introduction  of  improved  highways,  22. 
toll  bridges,  23. 
turnpikes,  24. 
canals,  25. 
railways,  26. 

3.  The  Period  of  Laissez  faire 
alteration  in  economic  conditions,  27. 
freedom  of  business  from  state  control,  29. 
special  restrictions  in  early  charters,  30. 

state  of  the  law  at  the  middle  of  the  nineteenth  century,  1282. 

conservative  and  radical  views  of  regulation,  34. 

gas  supply,  31. 

water  supply,  32. 

present  control  of  public  employment,  35. 

economic  conditions  at  the  present  time,  35. 

change  in  the  spirit  of  the  age,  28. 

laissez  faire  now  abandoned,  32. 

historical  argument  for  regulation,  19. 

new  situation  called  forth  the  old  law,  32. 

requirements  of  modern  society,  33. 

conservative  and  radical  views  of  regulation,  34. 

large  amount  of  regulation  in  public  services,  38. 

small  amount  of  regulation  in  private  business,  38. 

4.  Modern  Types  of  Public  Service 
cabs,  37. 

coaches,  37. 
dispatch  lines,  37. 
docks,  37. 
electric  plants,  37. 
elevated  train,  37. 
express  companies,  37. 
gas  works,  37. 
grain  elevators,  37. 
hotels,  37. 
messenger  call,  37. 
omnibuses,  37. 
palace  cars,  37. 
[  1426  ] 


INDEX 

[References  are  to  sections] 

HISTORY  OF  STATE  REGULATION— continued 
railroads,  37. 
refrigerator  lines,  37. 
sleeping  cars,  37. 
ships,  37. 
street  cars,  37. 
subway  car,  37. 
tank  lines,  37. 
railroads,  37. 
steamships,  37. 
stockyards,  37. 
telegraph,  37. 
telephone,  37. 
ticker  service,  37. 
warehouses,  37. 
water  supply,  37. 
sewerage  system,  37. 

HOLDING  COMPANY 

duplication  of  stock  issues,  1096. 

See  CONSOLIDATION 

HOLIDAYS 

excuse  for  refusal,  599. 

See  JUSTIFICATION 

HORSE  RAILWAY 

See  STREET  RAILWAY 

HORSE  THIEF 

may  be  refused  at  inn,  628. 

See  ILLEGALITY 

HOSPITALS 

as  public  charities,  70. 
have  a  public  character,  70. 

HOSTELERS,  17. 

See  INNKEEPERS 

HOTEL 

See  INN 

HOUSEHOLD  GOODS 

See  FURNITURE  MOVERS 
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HOUSEHOLDERS 

See  INNKEEPERS 

HOUSE  OF  ILL  FAME 

cannot  demand  telephone,  606. 

See  ILLEGALITY 

HOYMAN 

is  a  common  carrier,  164,  172. 
makes  a  public  profession,  229. 


ILL  PERSONS 

cannot  usually  be  refused,  556. 

must  be  given  due  care,  933. 

if  incapable  must  be  accompanied  by  attendants,  638. 

if  dangerously  ill,  may  be  refused,  638. 

See  EXCUSES  AND  PROTECTION 

ILLEGALITY  AS  A  JUSTIFICATION 

illegality  involved  in  performing  service,  590. 

1.  Obedience  to  Governmental  Authority 
obedience  to  executive  orders,  591. 
subservience  to  military  necessity,  592. 
railroad  subjected  to  military  control,  592. 
overruling  necessity  an  excuse,  592. 
prohibitions  in  administrative  regulations,  593. 
respect  for  governmental  authority,  593. 
obedience  to  legal  processes,  594. 
contravention  of  charter  limitations,  595. 

2.  Contravention  of  Statutory  Provisions 
statutes  expressly  controlling  service,  597. 
criminal  law  in  general,  598. 

aiding  committing  any  crime,  598. 
one  fleeing  from  justice,  598. 
opposition  to  Sunday  laws,  599. 
need  never  be  prepared  to  carry,  599. 
if  accepts  on  Sunday,  599. 

modern  necessity  often  overbears  the  Sunday  policy,  599. 
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ILLEGALITY  AS  A  JUSTIFICATION  -continued 

supplying  services  must  be  rendered  continuously,  599. 

obedience  to  liquor  laws,  600. 

must  know  that  he  is  transporting  liquors,  600. 

transportation  itself  illegal,  600. 

ultimate  sale  illegal,  600. 

conformity  to  game  laws,  601. 

fish  regulations,  601. 

recognition  of  health  regulations,  602. 

certificates  must  be  obtained,  602. 

passengers  coming  from  certain  districts,  602. 

violation  of  gaming  statutes,  603. 

aiding  gambling  in  any  form,  598. 

3.  Service  Promoting  Illegal  Transaction 
participation  in  the  illegality,  604. 
implication  in  illegality,  604,  605. 
unauthorized  messages,  605. 
perpetration  of  some  crime,  605. 
service  aiding  immoral  business,  606,  607. 
character  of  the  business,  606. 
criminal  business,  606. 
bawdy-house,  606. 

service  indispensable  to  illegal  business,  607. 
market  reports  for  bucket  shops,  607. 
taking  telephone  out  of  "pool"  room,  603. 

4.  Basis  for  Refusing  Service 

reasonable  rejection  usually  justified,  608. 
premises  used  for  gambling  purposes,  608. 
as  things  appear  there  is  real  danger,  608. 
cases  holding  that  rejection  is  at  peril,  609. 
telegram  sent  by  procurer,  609. 
service  promoting  the  illegality,  610. 
illegality  prior  to  service,  611. 
after  misconduct  has  ceased,  611. 
illegality  subsequent  to  service,  612. 
transporting  liquor  for  illegal  sale,  612. 
public  policy  the  explanation,  612. 
extent  of  public  policy,  613. 
illegal  operation  in  stocks,  609. 
action  contra  bones  mores,  590. 
dealing  in  futures,  610. 
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ILLEGALITY  AS  A  JUSTIFICATION— continued 
need  not  commit  an  offense  or  incur  a  penalty,  600. 
when  illegally  directly  abetted,  590. 
illuminating  gas 

ILLUMINATING  GAS 

See  GAS  SUPPLY 

IMMORAL  PERSONS 

prostitute  be  excluded  from  inn,  559. 
cannot  be  refused  carriage,  559. 
bawdy-house  may  be  refused  telephone,  606. 
See  EXCUSES 

IMPRESSION 

impression  given  the  public,  314. 

See  PUBLIC  PROFESSION 

IMPROPER  CONDUCT 

whether  ground  for  exclusion,  644. 

See  EXCUSES 

IMPROVEMENTS 

See  OPERATING  EXPENSES 

INCAPACITATED  PERSONS 
cannot  usually  be  refused,  556. 
must  be  given  due  care,  933. 

See  EXCUSES 

INCAPACITY 

incapacity  of  applicant  no  excuse,  339. 
incapacity  of  the  proprietor  no  excuse,  340. 
See  PUBLIC  DUTY 

INDECENCY 

indecent  costume  is  ground  for  rejection  at  inn,  558. 
indecent  conduct,  644. 

INDIGENT  PERSONS 

may  be  transported  free,  1302. 

See  DISCRIMINATION 

INDUSTRIAL  RAILWAYS 
as  common  carriers,  177. 

See  CARRIERS  OP  GOODS 
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INFANT 

may  demand  service  as  guest,  339. 

See  PUBLIC  DUTY 

INFECTION 

protection  of  patrons  against,  631. 
exclusion  of  person  with  infectious  disease,  643. 
innkeeper  may  refuse  person  with  infectious  disease,  631. 
carrier  may  refuse  person  with  infectious  disease,  631. 

INFIRM  PERSONS 

whether  they  may  be  refused,  635. 
care  of  infirm  passenger,  933. 

See  EXCUSES 

INJUNCTION 

injunction' in  case  of  discontinuance  of  supply,  298. 
injunction  against  city  maintaining  discriminatory  schedule,  68. 
injunction  against  employe's  on  strike,  671. 
injunction  against  a  discrimination,  1326. 
See  PUBLIC  OBLIGATION 

INMATES  OF  SOLDIERS'  HOMES 
may  be  given  reduced  rates,  1302. 

See  DISCRIMINATION 

INNS  AND  INNKEEPERS 
1.  Innkeeping  as  a  Public  Calling 
mediaeval  innkeepers,  9,  12,  17. 
innkeeping  always  held  common  calling,  19,  20. 
temporary  monopoly  of  innkeeper,  106. 
inns  as  public  utilities,  37. 
inns  connected  with  transportation  system,  21. 
innkeeper's  liability  not  extended  to  other  employments,  974,  975. 
inn  distinguished  from  coffeehouse,  263. 
inn  distinguished  from  eating  house,  263. 
inn  distinguished  from  restaurant,  263. 
inn  distinguished  from  lodging  house,  263. 
inn  distinguished  from  boarding  house,  263. 
inn  and  boarding  house  contrasted,  233. 
innkeepers  may  act  as  boarding-house  keepers,  751. 
whether  guest  or  boarder  is  a  question  of  fact,  751. 
innkeepers  may  have  restaurant  connected,  263. 
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INNS  AND  INNKEEPERS— continued 

innkeeper's  failure  to  receive  punished  as  a  crime,  353. 
innkeeper  criminally  liable,  355. 

innkeeper  cannot  escape  by  delegating  it  to  another,  979. 
agent  of  innkeeper  is  not  under  innkeeper's  liability,  739. 
person  who  actually  conducts  the  inn  will  be  held  as  the  innkeeper, 

739. 

innkeeper  shows  his  profession  by  his  sign,  203. 
public  duty  lies  on  insane  innkeeper,  340. 
proof  that  house  is  an  inn,  220. 
failure  to  take  out  license  immaterial,  213. 
closing  an  inn,  291,  315. 

innkeeper  must  give  notice  of  closing  his  inn,  314. 
closing  inn  by  taking  down  sign,  291,  315. 
giving  up  business  must  be  bonafide,  315. 

2.  Public  Duty  of  Innkeepers 

innkeeper  must  receive  traveler  provided  he  has  room,  8,  335. 

prospective  guest  must  communicate  with  innkeeper,  407,  725. 

innkeeper  may  charge  from  moment  of  acceptance,  432. 

prepayment  is  commonly  waived,  442. 

waiver  by  consenting  to  receive  the  guest,  752. 

innkeeper's  obligation  owed  to  travelers  only,  362. 

who  are  travelers,  364. 

how  long  one  continues  a  traveler,  365,  366. 

innkeeper  is  bound  to  furnish  either  food  or  lodging,  263. 

service  cannot  be  confined  to  wealthy  or  well-to-do  patrons,  580. 

innkeeper  is  bound  to  receive  infant,  339. 

must  protect  traveler  to  a  certain  extent,  941,  947. 

persons  coming  for  convenience  of  guest,  370. 

must  receive  person  with  business  appointment  with  guest,  370. 

coachman  coming  for  travelers  cannot  be  excluded,  493. 

innkeeper  must  receive  late  at  night,  396. 

cannot  refer  a  traveler  to  other  inns,  579. 

innkeeper  need  not  accommodate  loafers,  368. 

innkeeper  is  under  no  duty  to  facilitate  business  of  coachmen,  471. 

right  to  give  exclusive  concession  for  barbershop,  499. 

statutory  regulation  of  innkeepers,  342. 

exclusive  contract  with  telephone  company  void,  493. 

exclusive  arrangements  with  concessionaires,  498. 

3.  Excuses  for  Refusing  Guests 
malicious  motives  no  excuse,  551. 
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INNS  AND  INNKEEPERS— continued 
personal  objections  no  excuse,  558. 

travelers  belonging  to  an  unpopular  race  must  be  taken,  361. 
may  not  exclude  negroes,  565. 
whether  prize  fighters  may  be  excluded,  576. 
may  not  exclude  woman  in  bloomers,  558. 
may  not  exclude  members  of  military  organizations,  581. 
may  not  exclude  one  traveling  Sunday,  611. 
may  segregate  ill  persons  from  the  others,  638. 
may  exclude  violent  persons,  630. 
may  exclude  burglar,  628. 
may  exclude  filthy  persons,  628. 
may  exclude  all  criminals,  628. 
justified  in  rejecting  drunken  persons,  632. 
pickpocket  may  be  excluded,  628. 
may  probably  exclude  prostitute,  559,  610. 
may  refuse  person  with  contagious  disease,  631. 
may  exclude  one  with  dog  although  on  a  leash,  626. 
4.  Conduct  of  the  Business 
when  accommodation  is  exhausted,  269. 
owners  not  obliged  to  build  larger,  269,  791. 
limitation  to  accommodations,  269. 
justification    when    innkeeper's    accommodation    is   exhausted, 

660. 

innkeeper  may  reserve  accommodations,  822. 
right  to  assign  the  guest  to  room,  843. 
right  to  change  room,  845. 
sleeping  room  is  the  unit,  846. 
receipt  of  baggage  by  porter,  728. 
liable  for  the  safety  of  goods,  770. 
not  be  liable  for  an  assault  by  his  servant,  936. 
liability  of  innkeepers  for  guests  personally,  979. 
if  there  is  contagious  disease,  947. 
not  an  insurer  of  a  guest  against  personal  injury,  947. 
liability  for  goods  of  guest,  770. 
innkeeper  must  answer  for  theft,  961. 
end  of  innkeeper's  liability  as  such,  1034. 
temporary  absence,  effect  of,  1032. 

INSANE  PERSONS 
reception  of,  639. 
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INSANE  PERSONS— continued 
restraint  of,  934. 

See  EXCUSES 
INSTALLATION 

company  should  make  the  necessary  installation,  279. 
where  special  installation  is  necessary,  1252. 
See  CONDITIONS;  FACILITIES 
INSURER 

See  LIABILITY 

INTERPRETATION  OF  STATUTES 
canons  of,  1433. 

See  STATUTES 
INTEREST 

See  BONDS 

INTERSTATE  COMMERCE 

whether  the  transaction  constitutes  interstate  commerce,  1413. 
terminii  within  the  same  state,  1413. 
entire  transit  from  beginning  to  end  interstate,  1415. 
continuous  carriage  under  common  control,  1414. 
arrangement  for  a  continuous  carriage,  1414. 
through  billing  is  not  enough,  1414. 
through  rating  usually  conclusive,  1414. 
if  no  reduced  rate,  1414. 
continuity  of  interstate  shipment,  1415. 
reconsignment  after  goods  arrive,  1415. 

continuity  not  broken  by  a  sale  of  the  goods  intransitu,  1415. 
if  goods  rebilled  to  their  ultimate  destination,  1415. 
carriage  wholly  within  the  state,  1410. 

switching  company  not  engaged  in  interstate  commerce,  1416. 
See  FEDERAL  AND  STATE  JURISDICTION;  CONSTITUTIONAL  LAW 

INTERURBAN  RAILWAYS 
status  of,  192. 
taking  freight,  262. 

INTOXICATED  PERSONS 

restraint  of  intoxicated  persons,  934. 
excuse  for  refusing,  557. 
degree  of  intoxication,  577. 
care  of  intoxicated  persons,  933. 

See  EXCUSES 
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IRRIGATION  COMPANIES 

irrigation  is  a  public  service,  64. 
irrigation  the  typical  case  of  natural  limitation,  652. 
public  profession  in  irrigation,  231. 
public  and  private  irrigation,  242. 
application  to  irrigation  company,  411. 
applicant  cannot  be  required  to  contract,  338. 
irrigation  in  accordance  with  rights,  384. 
unit  of  service  in  irrigation,  445. 
ten-year  arrangement  improper,  1249. 
priorities  when  supply  inadequate,  653. 
excuse  that  irrigation  company  was  under  an  injunction,  594. 
irrigation  company  need  not  supply  rival  company,  701. 
reducing  irrigation  rates,  1124. 
supply  to  consumers  outside  of  the  city,  1177. 
constitutional  power  to  regulate,  1200-1240,  passim. 
See  CONSTITUTIONAL  LAW 


JETTY  SYSTEM,  72. 

See  RIVER  IMPROVEMENTS 

JUDICIAL  POWER 

See  CONSTITUTIONAL  LAW 

JUGS 

shipped  not  protected,  413. 

See  CONDITIONS 

JURISDICTION 

See  FEDERAL  AND  STATE  JURISDICTION 

JUSTIFICATION  FOR  SUSPENDING  SERVICE 

situations  justifying  suspension,  650. 
1.  Natural  Conditions  and  Acts  of  God 
failure  of  water  supply,  651. 
exhaustion  of  irrigation  supply,  652. 
division  of  natural  gas,  653. 
dependence  on  water  power,  654. 
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JUSTIFICATION  FOR  SUSPENDING  SERVICE— continued 
convulsions  of  nature,  655. 
storms  and  floods,  656. 
electrical  disturbances,  657. 
normal  conditions,  658. 
unavoidable  accidents,  659. 

2.  Facilities  Insufficient  for  Further  Service 
accommodations  offered  are  exhausted,  660. 
carrier's  obligation  when  press  of  business,  661. 
obligation  of  the  railroads,  662. 

facilities  unexpectedly  become  outgrown,  663. 
normal  fluctuations  of  business,  664. 
division  of  facilities  among  applicants,  665. 

3.  Unjustifiable  Breaches  of  Public  Duty 
disadvantageous  service,  566. 
supposed  interest  of  patron,  561. 
assumption  of  peculiar  risks,  571. 
service  involving  unusual  care,  572. 
indirect  advantage  in  refusing,  573. 
ultimate  advantage  in  refusing,  574. 
unprofitableness  no  excuse,  578. 

particular  service  peculiarly  expensive,  575,  585. 
extensions  limited  by  profitableness,  576. 
service  in  unprofitable  ways,  577. 
particular  service  not  indispensable,  579. 
substitute  for  service  available,  580. 
interference  with  the  service,  625. 
enemy  forces  as  an  excuse,  666. 
domestic  violence,  667. 
strikes  as  an  excuse,  668. 

4.  Justification  of  Reasonable  Action 

refusal  illegal  without  proper  justification,  550. 
participation  in  the  illegality,  604. 
risk  of  possible  liability,  622. 
rejection  for  present  misconduct,  641. 
rejection  for  past  misconduct,  642. 
rejection  upon  probable  cause,  643. 
whether  refusal  should  be  at  peril,  645. 
ejection  before  actual  misconduct,  644. 
rejection  for  misconduct  of  companion,  646. 
ejection  governed  by  same  general  principles  as  rejection,  634. 
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KANSAS  CITY  STOCK  YARDS  CASE 
discussed,  1217. 

KIND  OF  CARRIAGE  UNDERTAKEN 

animals,  259 
circuses,  259. 
currency,  255. 
express  matter,  279. 
fish,  254. 
glass,  254. 
money,  255. 
newspapers,  253. 
rolling  stock,  257. 
timber,  251. 
valuables,  255. 

See  CARRIERS  OF  GOODS 


LANDSLIDES 

See  ACT  OF  GOD 

LARCENY 

See  LIABILITY 

LATERAL  BRANCHES 

See  FACILITIES 

LAWYERS 

not  public  in  character,  213. 
passes  for,  1301. 

LEASE  LIMITATIONS 

used  as  device  to  avoid  duties,  501 

LEASED  LINES 

the  lessee  is  the  carrier,  740. 

LEGAL  PROCESSES 

obedience  to,  as  an  excuse,  594. 
delay  caused  by,  910. 

LEGISLATION 

See  STATUTES 
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LIABILITY  IN  PUBLIC  CALLING 

general  theory  of  liability,  960. 

1.  Abnormal  Liability  as  an  Insurer 
early  liability  in  common  calling,  961. 
the  super  se  assumpsit,  961. 

subsequent  development  of  the  carrier's  liability,  962. 

a  carrier  is  in  the  nature  of  an  insurer,  962. 

absolute  liability  of  the  common  carrier,  963. 

liable  for  accidental  fire,  963. 

liable  for  accidental  wreck,  963. 

subsequent  development  of  innkeeper's  liability,  964. 

nocturnal  robbers,  964. 

England  holds  the  innkeeper  is  liable  for  all  losses,  964. 

conflict  in  the  American  authorities,  965. 

most  states  hold  innkeeper  as  a  common  carrier,  965. 

in  several  jurisdictions  a  much  less  stringent  rule,  965. 

insurance  liability  not  extended  to  persons,  966. 

public  carrier  of  passengers,  966. 

animate  property  often  distinguished,  967. 

2.  Abnormal  Liability  Rigidly  Confined 
the  service  must  be  public,  968. 
private  boarding-house  keeper,  968. 
private  in  character,  968. 

service  must  be  upon  a  public  basis,  969. 
innkeeper  taking  a  boarder,  969. 
carrier  taking  a  passenger  in  unusual  way,  969. 
service  undertaken  gratuitously,  970. 
condition  in  free  pass,  970. 

compensation  included  in  the  whole  transaction,  971. 
returning  grain  bags,  971. 
c.  o.  d.  collections,  971. 
businesses  must  be  carriage,  972. 
bridge  proprietors,  972. 
ferrymen,  972. 
log  drivers,  972. 
switching,  972. 
towage,  972. 
warehousemen,  972. 

carrier's  liability  not  extended  to  other  similar  employments,  973. 
telegraph  companies,  973. 
water  companies,  973. 
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LIABILITY  IN  PUBLIC  CALLING— continued 
business  must  be  innkeeping,  974. 
apartment  house,  974. 
eating  house,  974. 
lodging  house,  974. 
restaurant,  974. 

innkeeper's  liability  not  extended  to  other  employments,  975. 
steamboat,  975. 
sleeping  car,  975. 

3.  Extent  of  Normal  Liability 

absolute  and  relative  liability  contrasted,  976. 

development  of  the  rule  requiring  blameworthiness,  977. 

liability  of  the  carrier  of  passengers,  978. 

utmost  human  foresight,  978. 

liability  of  innkeepers  for  guests  personally,  979. 

liability  of  telegraph  companies,  980. 

liability  of  gas  companies,  982. 

liability  of  electric  companies,  983. 

liability  of  water  companies,  981. 

4.  Liability  for  Defective  Facilities 

a  careful  examination  of  facilities,  978. 

state  is  bound  to  provide  reasonably  safe  premises,  979. 

ultimate  responsibility  for  proper  equipment,  794. 

facilities  constructed  by  independent  concerns,  794. 

if  defective  cars  accepted,  991. 

if  the  improper  loading  was  apparent,  991. 

duty  to  repair  damage,  950. 

duty  to  meet  emergencies,  949. 

5.  Established  Excuses  from  all  Liability 
what  constitutes  act  of  God,  984. 
act  of  God  merely  contributory,  985. 
damage  by  public  enemies,  986. 
how  far  the  defense  extends,  987. 

a  mob  of  rioters,  987. 

damage  caused  by  mere  marauders,  987. 

vice  of  the  property,  988. 

natural  propensities  of  animals,  989. 

proper  vice  of  the  goods,  989. 

fermentation  of  the  molasses,  984. 

freezing  of  fruit,  984. 

interference  by  patron,  990. 
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LIABILITY  IN  PUBLIC  CALLING— continued 
giving  wrong  directions,  990. 
haying  a  stock  car,  990. 

concealing  the  true  character  of  the  service,  990. 
patron  interferes  with  the  performance,  990. 
improper  condition  of  the  goods,  997. 
assumption  by  patron,  991. 
assuming  the  responsibility  for  loading,  991. 
6.  Liability  Consequent  upon  Default 
delay  must  be  negligent,  915. 
mere  fact  of  delay  not  conclusive,  915. 
loss  directly  caused  by  delay,  916. 
default  ceasing  to  operate  as  an  efficient  cause,  917. 
loss  merely  concurrent  with  delay,  917. 
authorities  holding  carrier  liable  if  mere  coincidence,  918. 
negligence  contributory  to  the  catastrophe,  919. 
negligence  in  not  avoiding  the  catastrophe,  920. 
absolute  liability  in  case  of  deviation,  921. 
absolute  liability  in  case  of  special  contract,  922. 

LIBELOUS  MESSAGES 

may  be  refused,  605. 

See  ILLEGALITY 
LICENSE 

license  as  a  profession,  213. 

license  not  itself  conclusive,  213. 

license  as  badge  of  public  employment,  213. 

void  limitations  upon  licensees,  692. 

LIEN 

lien  specific,  not  general,  450. 
lien  for  single  shipment,  1270. 
second  carrier  has  a  lien,  548. 
lien  for  demurrage,  1031. 

See  RATE 

LIGHTERMEN 

lightermen  are  common  carriers,  165. 
if  they  take  actual  possession,  148. 
lightermen  make  a  public  profession,  229. 
by  putting  up  a  sign,  203. 
when  owner  accompanies  his  goods,  767. 

See  CABRIERS  OF  GOODS 
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LIMITATION  OF  LIABILITY 

limitation  upon  liability  possible,  1000. 

1.  Methods  of  Making  Limitations 
notice  not  sufficient,  1001. 

English  notion  that  notice  sufficient,  1001. 
limitation  of  liability  by  implied  assent,  1001. 
contract  generally  held  necessary,  1002. 
effect  of  receiving  goods,  1002. 
acceptance  of  an  instrument,  1003. 
proof  of  the  contract  thus  evidenced,  1003. 
acceptance  of  a  shipping  paper,  1024. 
such  acceptance  not  conclusive,  1004. 
acceptance  is  generally  an  assent,  1004. 
consideration  must  be  found,  1005. 
valid  consideration  must  be  found,  338. 
fair  option  held  necessary,  1005. 
certain  authorities  more  easily  satisfied,  1006. 
if  no  alternative  is  presented,  1006. 

2.  Limitation  of  Exceptional  Liability  as  Insurer 
abnormal  liability  of  an  insurer,  1000. 
ordinary  liability  for  negligence,  1000. 

such  limitation  not  inconsistent  with  public  duty,  1007. 

contract  not  against  public  policy,  1007. 

statutory  regulation  of  such  contracts,  1008. 

such  statutes  are  constitutional,  1008. 

construction  of  the  contract,  1009. 

explicit  contract  held  necessary,  1009. 

presumption  that  negligence  not  included,  1009. 

stipulation  must  expressly  so  provide,  1034. 

conflict  of  laws,  problems,  1010. 

3.  Stipulations  Against  Liability  for  Negligence 

such  stipulation  inconsistent  with  public  duty,  1011. 
cannot  exempt  themselves  from  neglect,  143. 
inevitable  deterioration  in  the  public  service,  1011. 
authorities  permitting  such  limitation,  1012. 
for  ordinary  but  not  for  gross  negligence,  1012. 
for  servants  but  not  to  the  carrier,  1012. 
such  stipulation  invalid  in  other  services,  1013. 
no  stipulation  against  negligence  in  electric  lighting,  1013. 
stipulation  by  a  telephone  company  void,  1013. 
gas  company  liable  notwithstanding  agreement,  1013. 
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LIMITATION  OF  LIABILITY— continued 

waterworks  may  not  stipulate  against  negligence,  1013. 
telegraph  company  cannot  exempt  itself,  1014. 
difficulties  in  the  telegraph  cases,  1014. 
whether  repeated  message  is  the  regular  service,  1014. 

4.  Service  Outside  the  Obligation 
services  outside  of  the  profession,  1015. 
matters  beyond  the  public  profession,  1008. 
railroad  hauling  circus  trains,  1015. 
cotton  while  in  compress,  1015. 

cars  on  private  sidings,  1015. 

services  in  course  of  business,  1016. 

employes  of  the  carrier,  1016. 

shippers  accompanying  their  cattle,  780,  1016. 

arrangements  with  connecting  carriers,  1017. 

carriage  off  own  route,  1017. 

nominal  sum  recoverable  for  night  messages,  1014. 

errors  in  unrepeated  messages,  1014. 

liability  for  negligence  of  servants,  1014. 

stipulations  in  gratuitous  arrangements,  1018. 

gratuitous  service  not  public  service,  1018. 

gratuitous  arrangements  upon  public  basis,  1018. 

gratuitious  arrangements,  private  basis,  1018. 

may  stipulate  against  negligence,  the  free  passes,  1018. 

cases  opposed  to  this,  1018. 

5.  Limitation  to  Stated  Valuation 
limitation  to  agreed  valuation,  1019. 
limitation  to  a  stated  valuation,  1008. 
not  against  public  policy,  1019. 
qualification  of  this  statement,  1020. 
value  set  too  small,  1020. 

recovery  when  partial  loss,  1020. 
liability  limited  to  set  amount,  1021. 
virtual  liquidation  in  advance,  1021. 
limitation  as  an  estoppel,  1022. 
authorities  opposed  to  such  limitation,  1022. 

6.  Stipulation  for  Giving  Notice 
stipulation  for  notification  of  loss,  1023. 
assertion  of  claim  in  season,  1023. 
little  qualification  of  this  doctrine,  1024. 
not  a  real  limitation,  1024. 
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LIMITATION  OF  LIABILITY— confined 

stipulation  governs  in  cases  of  negligence,  1024. 

general  statutes  against  limitation  inapplicable,  1024. 

similar  stipulations  in  telegraph  blanks,  1025. 

jurisdictions     considering    stipulation    against    public    policy, 

1025. 

what  time  is  reasonable,  1026. 
unreasonably  short  time,  1026. 
if  abnormal  circumstances  appear,  1026. 
case  of  live  stock  somewhat  peculiar,  1026. 
reasonableness  of  the  particular  contract,  1008. 

LIMITATIONS  UPON  THE  PROFESSION 

extent  of  the  public  duty,  250. 
extent  to  which  limitations  may  be  imposed,  251. 
doctrine  once  pressed  to  extremes,  252. 
obligation  where  no  general  profession,  276. 
usual  class  of  goods  carried,  253. 

no  obligation  to  engage  in  services  of  different  sort,  254. 
goods  similar  in  bulk,  254. 
carriage  of  valuables  separable,  255. 
carriage  of  live  stock,  256. 
profession  limited  to  car  service,  258. 
extraordinary  service  in  transporting  freight,  259. 
extraordinary  service  in  delivering  freight,  260. 
inherent  limitations  upon  public  profession,  267. 
profession  limited  to  the  plant,  267. 
limitation  to  the  route,  267. 
profession  to  render  service,  268. 
obligation  limited  to  existing  premises,  269. 
profession  limited  to  original  plant,  270. 
capacity  of  the  equipment,  270. 
bulk  and  weight  as  factors,  270. 
size  as  a  factor,  270. 

profession  limited  to  natural  supply,  271. 
carriage  confined  to  established  route,  272. 
territorial  limits  upon  service  professed,  273. 
limits  of  the  territory  served,  274. 
what  limits  are  reasonable,  278. 
individual  installation  within  territory,  279. 
See  PUBLIC  PROFESSION 
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LIQUOR  LAWS 

may  excuse  carrier  from  his  duty  to  serve,  600. 
special  profession  to  deliver  liquors,  236. 
See  ILLEGALITY 

LIVE  STOCK 

carriers  of  live  stock,  255. 
not  always  held  common  carriage,  256. 
live  stock,  how  tendered,  399. 
given  priority,  846. 

See  CARRIERS  OF  GOODS;  PUBLIC  PROFESSION 

LIVERYMAN 

is  in  private  business,  107. 

LIVERY  STABLE 

innkeeper  making  exclusive  contract  with,  533. 

LOADED  CARS 

loaded  cars  received,  258. 
loading  by  shipper,  414. 

See  CAR  LOADS 

LOATHSOME  CONDITION 

person  in  such  condition  may  be  refused  service,  631. 
See  EXCUSES 

LOCOMOTIVE 

no  place  for  passenger,  761. 

LODGING  HOUSE 

lodging  house  is  not  an  inn,  263. 
supply  of  water  to,  380. 

LOG  DRIVING 

is  a  public  service,  55. 

is  not  common  carriage,  55. 

LOGGING  TRAIN 

practice  to  carry  passengers  on,  288. 
no  place  for  passengers,  780. 

LUMBER 

must  be  taken  without  discrimination,  313. 
determination  of  rate  on,  1210. 
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LUMBER  FLUME 

See  FLUME 

LUMBER  RAILWAY 

not  a  passenger  carrier,  223. 

LUMBER  TRAIN 

no  place  for  passengers,  762. 

LUNATIC 

See  INSANE  PERSONS 

LUNCHES 

See  FOOD 


MAIL  CAR 

no  place  for  passengers,  761. 

MAIL  CLERKS 

mail  clerks  in  cars  may  be  passengers,  777. 
mail  clerks  assume  inherent  risks  of  mail  cars,  777. 
mail  clerks  may  be  taken  upon  special  basis,  777. 
railroad  may  limit  its  liability,  1015. 

MAILED  MATTER 

as  government  keeps  possession,  railroad  not  carrier,  776. 

MAILING  LETTERS 

person  mailing  letter  at  station  entitled  to  protection,  367. 

MAINTAINANCE 
allowance  for,  1151. 

See  OPERATING  EXPENSES 

MALICIOUS  MOTIVES 

justification  destroyed  by,  552. 
refusal  dictated  by,  551. 

See  EXCUSES 

MANAGEMENT  OF  THE  BUSINESS 

what  constitutes  proper  management,  830. 
1.  Conduct  of  the  Undertaking 
management  has  a  reasonable  discretion,  830. 
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MANAGEMENT  OF  THE  BUSINESS— continued 
highest  standards  of  the  particular  business,  830. 
working  standards  of  proper  management,  830. 
handling  the  business  with  proper  regard  to  its  exigencies,  837. 
unusual  contingency  justified  this  unusual  procedure,  838. 
provision  of  facilities  primarily  a  question  of  management,  S4.'J. 
right  to  determine  the  question  rests  with  the  carriers,  848. 
proper  and  reasonable  classification,  849. 

2.  Assignment  of  Available  Facilities 

notice  necessary  for  special  requirements,  831. 
reservation  of  accommodations  granted,  832. 
contract  obligation  to  supply  facilities,  833. 
new  business  accepted  without  notification,  834. 
priority  of  accepted  business,  842. 
right  to  assign  facilities,  843. 
passenger  may  not  dictate  where  he  will  sit,  844. 
facilities  originally  given  may  be  changed,  845. 
innkeeper  changing  guest's  room,  845. 
sleeping  car  is  somewhat  peculiar,  846. 
customer  should  be  given  his  choice,  647. 
reasonable  regulations  classifying  passengers,  848. 
duty  not  to  discriminate  in  assignment,  850. 

3.  Distribution  of  the  Accommodations 
serving  applicants  in  rotation,  851. 
distribution  of  cars  to  stations,  853. 
rights  of  shippers  necessarily  equal,  854. 

rule  of  rotation  in  the  order  of  application,  855. 

proper  priorities  in  service,  837. 

imperative  need  of  the  company  itself,  837. 

personal  requirements  first  served,  839. 

perishable  freight  sent  ahead,  840. 

business  needs  of  the  country,  841. 

proration  of  limited  supply,  852. 

natural  limitation  upon  the  amount  of  the  supply  available,  852. 

pro  rata  share  of  each  particular  station,  853. 

no  part  of  the  system  given  preference,  854. 

apportionment  of  cars  to  shippers,  855. 

basis  of  prorating  cars,  856. 

4.  Proper  Action  in  Emergencies 

bad  management  no  excuse  for  the  delay,  914. 
must  do  best  that  could  be  expected,  650. 
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MANAGEMENT  OF  THE  BUSINESS— confined 
due  care  under  the  extraordinary  circumstances,  915. 
emergency  calls  given  precedence,  838. 
where  the  injury  may  be  repaired,  950. 
shunting  car  with  frightened  horse,  951. 
if  cargo  has  been  wet  it  should  be  dried,  950. 
wrecked  cars  should  be  guarded,  950. 
perishable  provisions  should  be  iced,  950. 
rotting  fruit  sold  on  the  spot,  951. 
passengers  moved  from  a  burning  station,  838. 
relief  trains  given  precedence,  838. 
military  staff  may  assume  control,  838. 

MANDAMUS 

to  compel  maintenance  of  service,  300. 

refused  when  absolute  insolvency,  301. 

to  compel  operation  of  the  whole  system,  305. 

refused  for  operation  of  whole  system,  306. 

to  maintain  railroad  service,  296. 

to  railroad  even  in  case  of  strike,  668. 

for  establishment  of  railroad  stations,  808. 

to  compel  train  service,  310. 

to  compel  street  car  service,  312. 

to  get  running  rights  over  bridge,  126. 

to  have  telephone  installed,  266. 

for  water  supply,  297. 

MANDATORY  CHARTER 

See  CHARTER 

MANORIAL  SYSTEM 

its  scheme  of  public  services,  3. 
seignioral  regulation,  11. 

See  HISTORY  OP  THE  LAW 

MANUFACTURERS 

special  rates  for,  1335. 

See  DISCRIMINATION 

MARINE  RAILWAYS 

their  status  doubtful,  104. 

MARITIME  FREIGHT 

See  FREIGHT 
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MARKET  PLACES 

are  public  in  character,  145. 

MARRIED  WOMEN 
rights  of,  339. 

See  PUBLIC  DUTY 

MECHANICAL  CONVEYOR 

See  CONVEYORS 

MEDIAEVAL  THEORY 
mediaeval  law,  5. 
mediaeval  legislative  control,  2. 

See  HISTORY  • 

MEMBERS  OF  THE  LEGISLATURE 
free  passes  for,  1301. 

See  DISCRIMINATION 

MERCHANDISING 

not  considered  a  public  employment,  51. 

MERRY-GO-ROUNDS 

not  common  carriers,  195. 

MESSENGER  SERVICE 

is  not  common  carriage,  108. 
is  a  public  employment,  37. 

METER  BASIS 

improper  to  charge  meter  rent  as  such,  825. 
requiring  metering  not  unreasonable,  1245. 
See  FACILITIES 

MILEAGES 

rates  for,  1353. 

See  DISCRIMINATION 

MILITARY  AUTHORITIES 

interfering  with  service,  591. 

See  JUSTIFICATION 

MILITIAMEN 

cannot  be  refused  at  inn,  569. 

See  EXCUSES 
[  1448  ] 


INDEX 

[References  are  to  sections] 

MILK  CONTRACTOR 

railroad  liable  for  injury  to  his  employe's,  781. 
limitation  of  this  liability  against  public  policy,  1016. 

MILLERS 

always  held  public  servants,  3,  19. 
private  and  public  mills,  66. 
statutory  regulation  of  millers,  342. 

MILLING  IN  TRANSIT 

allowed  on  through  rate,  1320. 

See  RATES 

MINIMUM  RATE 

propriety  of  minimum  rate,  1247. 

minimum  rate  distinguished  from  equipment  charge,  1251. 
See  RATES 

MINING  TUNNELS 

are  public  in  character,  63. 
sufficient  public  use  for,  222. 

MINISTERS  OF  RELIGION 
reduced  rates  for,  1302. 

See  DISCRIMINATION 

MISBEHAVIOR 

slight  misbehavior  not  enough  in  itself,  557. 
See  EXCUSES 

MIXED  TRAINS 

passengers  may  be  compelled  to  vacate  while  switching,  881. 

MOB  VIOLENCE 

excuse  for  not  performing  service,  667. 
prevented  from  proceeding  by  the  violence  of  mob,  669. 
mob  violence  excuses  delay,  911. 
carrier  liable  for  goods  destroyed  by  mob,  961. 
See  LIABILITY 

MOLASSES 

carrier  not  liable  for,  254. 

See  LIABILITY 
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MONEY 

whether  carriage  is  within  the  profession,  255. 
money  tendered  not  sealed,  413. 

See  CONDITIONS  PRECEDENT;  PUBLIC  PROFESSION 

MONOPOLY  CREATES  PUBLIC  EMPLOYMENT 

1 .  Medieval  Monopoly 

mediaeval  system  essentially  monopolistic,  2. 

mediaeval  theory  of  state  control,  2. 

regulation  of  business  in  the  middle  ages,  3. 

the  manorial  services,  3. 

the  gild  system,  3. 

mediaeval  system  breaks  up,  10. 

most  trades  were  privileged,  29. 

monopoly  restricted  by  law,  29. 

the  Stuart  monopolies,  51. 

the  case  of  monopolies,  51. 

2.  Legal  Monopoly 

legal  monopoly  defined,  35. 

legal  privileges  accompanying  public  employment,  50. 

exclusive  franchise  for  public  purposes,  51. 

exclusive  franchise  of  various  services,  52. 

eminent  domain  for  public  purposes,  56. 

eminent  domain  for  public  works,  58. 

public  purposes  of  taxation,  64. 

public  guaranty,  64. 

direct  grant,  64. 

public  purposes  in  highway  use,  71. 

exclusive  franchise  only  for  public  callings,  80. 

eminent  domain  only  for  public  callings,  80. 

state  aid  only  for  public  callings,  80. 

highway  franchises  only  for  public  callings,  80. 

3.  Natural  Monopoly 

natural  limitation  upon  service,  90. 
physical  limitations  upon  production,  90. 
restriction  of  available  supply,  91. 
appropriators  of  natural  resources,  93. 
scarcity  of  proper  sites,  96. 
scarcity  of  advantageous  sites,  96. 
limitation  of  time  for  search,  165. 
instant  need  creates  monopoly,  105. 
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MONOPOLY  CREATES   PUBLIC   EMPLOYMENT— continued 
natural  limitation  creates  public  employment,  90. 
inherent  limitations  upon  competition,  110. 
various  monopolistic  conditions  considered,  100. 
natural  monopoly  most  effective,  107. 
4.  Virtual  Monopoly 

virtual  monopoly  distinguished,  35. 

cost  of  the  plant  as  a  factor,  120. 

large  scale  upon  which  the  business  is  done,  120. 

absence  of  effectual  substitutes,  120. 

financial  limitations  upon  potential  competition,  121. 

service  on  a  large  scale,  131. 

disadvantages  of  the  individual,  131. 

duplication  of  plant  involved,  136. 

inadequacy  of  available  substitutes,  139. 

monopoly  of  established  plant,  138. 

insufficient  substitutes  for  service,  139. 

subordinate  services,  147. 

dependent  position,  147. 

necessary  regulation  of  virtual  monopoly,  156. 

rise  of  virtual  monopoly,  33. 

state  must  save  us  from  monopoly,  36. 

virtual  monopoly  will  henceforth  prevail,  36. 

public  need  creates  public  interest,  117. 

monopolistic  conditions  result  in  extortionate  prices,  1076. 

discriminations  foster  monopolies,  1326. 

MORALS 

of  patrons  immaterial  in  themselves,  559. 

See  EXCUSES;  ILLEGALITY 

MOUNTAIN  RAILROADS 

may  be  discontinued  out  of  season,  312. 

See  WITHDRAWAL  FROM  THE  EMPLOYMENT 

MOVING  PLATFORMS 

may  be  public  utilities,  194. 

MOVING  STAIRWAYS 

not  public  services  strictly,  194. 

MUNICIPALITY 

1.  Conducting  Service 
municipality  subject  to  public  service  law,  218. 
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MUNICIPALITY— continued 

municipality  must  continue  its  services,  299. 
sinking  fund  for  municipal  bonds,  1151. 
municipal  ownership  confined  to  public  utilities,  218. 
2.  Regulating  Service 

effect  of  accepting  municipal  contract,  216. 
municipal  contract  as  proof  of  profession,  216. 
municipality  granting  franchises,  215. 
contracts  made  by  municipal  ordinance,  1424. 
municipal  ordinances  governing  service,  107. 
municipality  regulating  rates,  1410. 

N 

NATURAL  GAS  SUPPLY 

natural  gas  is  a  public  utility,  91. 
natural  gas  supply  to  public,  242. 
gas  for  fuel  and  for  illumination  distinct,  313. 
natural  gas  company  excused  when  failure  in  supply,  271. 
no  advantage  accorded  to  prior  applicants,  653. 
must  sink  more  wells,  653. 
company  may  withdraw  from  service,  298. 
contracts  with  an  earlier  consumer,  688. 
exclusive  right  of  way  to  one  gas  company,  691. 
pooling  contract  between  gas  companies,  693. 
See  GAS  SUPPLY 

NAVAL  STORES  CASE 
discussed,  1275. 

NEGLIGENCE 

what  constitutes  actionable  negligence,  915. 
liability  for  any  negligence,  977. 
high  standard  in  public  service,  978. 
negligently  failing  to  protect  patrons,  930. 
negligence  contributing  to  the  catastrophe,  919. 
loss  directly  due  to  negligence,  916. 
loss  merely  concurrent  with  negligence,  917. 
See  LIABILITY;  PROTECTION 

NEGROES 

may  not  be  refused  service,  565. 
may  assign  separate  cars,  1280. 
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NEGROES— continued 

may  be  given  separate  accommodations,  566. 
separation  of  the  white  and  colored  races,  848. 
no  discriminations  permissible  in  such  assignment,  849. 
consigning  one  race  to  inferior  accommodations,  881. 
excluded  from  first  cabin,  865. 

NEWSBOYS 

may  stipulate  against  injuries  to,  498. 

NEWSPAPER  MEN 

pass  for,  1301. 

NEWSPAPERS 

special  contract  for  carrying,  253. 

NEWS  STAND 

exclusive  concession  for,  499. 

NIAGARA  BRIDGE  CASE 
discussed,  1157. 

NIGHT  MESSAGES 

limitation  of  liability  in,  1025. 

NOTIFICATION  OF  LOSS 
stipulation  for,  1023. 

See  LIMITATION  OF  LIABILITY 

NURSE 

accompanying  invalid,  638. 


OBJECTIONABLE  LANGUAGE 
as  excuse  for  refusal,  557. 

See  EXCUSES 

OBLIGATION  OF  CONTRACT 

charter  constituting  a  contract  with  the  state,  1421. 
express  contractual  provision  necessary,  1422. 
contract  not  created  by  grant  of  power,  1423. 
whether  city  has  power  to  make  contract,  1424. 
loss  of  the  privilege  possible,  1425. 

See  CONSTITUTIONAL  LAW 
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OBLIGATION  TO  THE  PUBLIC 

See  PUBLIC  OBLIGATION 

OBNOXIOUS  PERSONS 

may  not  always  be  refused,  638. 

OBSCENITY 

what  messages  may  be  refused,  605. 

OCCUPIERS 

special  need  of  occupiers,  373. 

services  necessary  in  connection  with  occupancy,  373. 

electric  supply,  373. 

gas  supply,  373. 

telephone  service,  375. 

water  supply,  373. 

obligation  limited  to  supply  at  premises,  374. 

duty  owed  to  occupiers  only,  376. 

certain  consequences  of  this  doctrine,  377. 

not  affected  by  the  arrears  of  a  prior  tenant,  377. 

company  permitted  to  look  to  the  owners  of  the  premises,  377. 

statutes  may  create  a  lien  upon  the  property,  377. 

supply  to  incumbered  premises,  378. 

services  to  separate  premises,  379. 

supply  to  buildings  divided  into  tenements,  380. 

building  occupied  by  several  groups,  380. 

meter  for  the  supply  at  each,  380. 

OFFICE  HOURS 

establishment  of  office  hours,  398. 
dependent  upon  the  business  carried  on,  398. 
what  are  reasonable  office  hours,  874. 
if  office  is  actually  open,  874. 

OIL 

rate  on,  1210. 

OMNIBUS  LINES 

are  common  carriers  of  baggage,  171. 
are  public  carriers  of  passengers,  185. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  PASSENGERS 

OPERATING  EXPENSES 

what  constitute  annual  charges,  1150. 
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OPERATING  EXPENSES^conJtwW 

1.  Annual  Expenses 

cost  of  rendering  service,  1151. 

what  are  current  expenditures,  1151. 

expense  of  the  administration,  1151. 

salaries  paid  to  officials,  1152. 

wages  clearly  annual  charge,  1052. 

commissions  paid  to  get  business,  1153. 

expense  of  proper  advertising,  1153. 

current  taxes,  1154. 

overdue  taxes,  1154. 

outstanding  loans,  1155. 

bad  debts,  1155. 

interest  payable,  1156. 

dividends  declared,  1157. 

rental  of  leased  portions,  1179. 

if  rental  becomes  unjustifiable,  1180. 

2.  Expenditures  for  Maintenance 
expenditures  in  ordinary  repairs,  1151. 
expense  of  maintaining  equipment,  1158. 
losses  due  to  accident,  1159. 

injuries  to  passengers,  1159. 

destruction  of  goods,  1159. 

employers'  liability  acts,  1159. 

replacement  considered  as  repair,  1161. 

cost  of  new  rails,  1161. 

replacing  old  with  new,  1161. 

betterment  distinguished  from  repair,  1161. 

liberal  policy  desirable,  1 165. 

additional  equipment,  1163. 

continual  replacements,  1163. 

continual  betterment,  1165.     . 

3.  Outlay  for  Betterments 

betterments  considered  as  maintenance,  1160. 

a  railroad  should  increase  its  standard,  1165. 

each  generation  pays  its  share,  1165. 

renewal  to  offset  depreciation,  1162. 

annual  expenditure  of  the  proportionate  amount,  1162. 

what  are  permanent  improvements,  1163. 

new  locomotives,  1163. 

new  bridges,  1163. 
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OPERATING  EXPENSES— continued 
new  tunnels,  1163. 
additions  to  construction,  1163. 
double  tracking,  1163. 
improvement  not  annual  charge,  1163. 
new  construction  charged  to  capital  account,  1164. 
revenue  of  a  single  year,  1163. 
the  progressive  American  policy,  1165. 

debatable  ground  between  improvements  and  betterments,  1165. 
discretion  may  well  be  left  to  the  companies,  1 165. 
policy  of  distributing  all  earnings  and  issuing  new  capital,  1165. 
4.  Amortization  Requirements 
depreciation  now  generally  allowed,  1166. 
no  standard  percentage,  1 166. 
renewal  of  equipment  to  offset  depreciation,  1166. 
sufficient  allowance  for  physical  depreciation,  1166. 
full  allowance  still  begrudged,  1167. 
cases  refusing  to  allow  depreciation,  1168. 
fund  to  repair  depreciation,  1169. 
capitalization  of  past  depreciation,  1170. 
complete  depreciation  and  incomplete  depreciation,  1170. 
payments  into  sinking  fund,  1171. 
sinking  fund  for  municipal  bonds,  1172. 
amortization  of  franchise  rights,  1173. 
risk  of  total  loss,  1140. 


PACK  CARRIERS 
pack  animals,  13. 
pack  carriers,  161. 
what  could  be  carried,  256. 
if  he  had  room  in  his  pack,  661. 

PACKED  PARCELS 

express  company  need  not  take,  696. 

PALACE  CARS 

as  public  utilities,  37. 

See  SLEEPING  CABS 

PAPER  MILLS 

not  public  in  character,  56. 
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PARALYZED  MAN 
care  due,  440. 

PARAPHERNALIA 

See  BAGGAGE 

PARCELS 

passengers  with  excluded  from  street  cars,  G26. 
conductor  cannot  take  his  parcel  away  from  a  passenger,  880. 
See  REGULATIONS 

PARK  COMPANIES 
liabilities  of,  195. 

PARLIAMENT 

parliamentary  regulation  of  rates,  17. 

PARLOR  CARS 

are  in  public  service,  147. 
are  public  in  character,  152. 

See  SLEEPING  CARS 

PARTIES 

shipper,  1371. 

consignee,  348. 

what  constitutes  a  default  to  an  individual,  345. 

person  not  locality  complains,  1371. 

applicants  desiring  service,  346. 

citizens  complaining  of  fires,  350. 

lessors  of  premises,  379. 

mortgagee  of  premises,  378. 

occupiers  of  premises,  373. 

passenger  being  carried,  335. 

principal  and  agent,  349. 

residents  of  a  locality,  374. 

sendee  of  a  telegram,  349. 

beneficiary  of  the  contract,  348. 

taxpayers,  351. 

tenants  of  premises,  380. 

travelers  on  a  journey,  360. 

prospective  customer,  721. 

state  official,  1412. 

See  ACTIONS 
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PARTY  LINE 

interference  with,  625. 

PASS 

pass  as  a  discrimination,  1301. 
exceptional  classes,  1302. 

See  DISCRIMINATION 

PASSENGER  ELEVATOR 
not  passenger  carrier,  193. 

PASSENGERS 

1.  Who  Are  Passengers  Strictly 
passenger  must  pay  fare,  431. 
passenger  after  purchasing  ticket,  402. 

passenger  may  be  accepted  without  prepayment,  442. 

passenger  at  waiting  room,  402. 

passenger  on  steamboat,  402. 

servant,  341. 

child,  341. 

outside  the  car  barn  waiting  for  a  car,  939. 

passenger  not  yet  on  premises,  401. 

in  vehicle  which  is  ready  to  start,  402. 

taking  car  not  yet  ready,  395. 

walking  along  the  public  street,  401. 

passengers  must  present  themselves  at  the  proper  time,  395. 

passengers  must  be  upon  the  premises,  401. 

person  desiring  to  become  a  passenger,  394. 

passenger  taking  train  after  starting,  395. 

2.  Persons  Owed  Similar  Protection 
persons  properly  upon  the  premises,  367. 
coming  to  make  an  inquiry,  367. 
coming  to  mail  a  letter,  367. 

to  ask  for  a  time-table,  367. 
to  look  for  freight,  367. 
persons  assisting  passengers,  369. 
meeting  an  arriving  passenger,  369. 
passenger  met  by  hackman,  369. 
to  receive  a  bale  of  goods,  369. 
to  be  of  assistance  to  the  departing  passenger,  369. 
right  involved  is  that  of  the  person  served,  371. 
convenience  of  the  patron  the  test,  370. 
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PASSENGERS— continued 

extent  of  the  duty  to  such  persons,  372. 

3.  Passengers  in  Unusual  Circumstances 
passengers  traveling  in  an  unusual  place,  759. 
vehicle  not  intended  for  passengers,  761. 
carriage  on  construction  trains,  762. 
passenger  carriage  on  freight  trains,  763 
mail  clerks,  777. 

express  messengers,  778. 
employe's  on  duty,  783. 
employe's  of  car  companies,  779. 
concessionaires  in  general,  782. 

4.  Persons  Owed  no  Duties 

persons  desiring  shelter  merely,  368. 
loafers  owed  no  duties,  368. 
in  order  to  see  the  president,  371. 
returning  later  to  talk,  371. 
bidding  person  good-by,  371. 
social  call  on  passenger,  371. 
passenger  being  carried  gratuitously,  786. 
See  ACCEPTANCE  OF  PASSENGERS;  CARRIERS  OF  PASSENGEBB 

PATENT  RIGHT 

patentee  cannot  compel  the  telephone  company  to  discriminate, 
692. 

PAYMENT 

See  PREPAYMENT 

PERSONAL  DISQUALIFICATION 

See  EXCUSE 

PHOSPHATES 
rate  on,  1199. 

PHYSICIANS 

once  public  servants,  6. 
not  to-day,  105. 

PICKPOCKET 

may  be  excluded,  628. 

PIPE  LINE 

pipe  line  is  a  public  utility,  59. 
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PIPE    LINE — continued 

eminent  domain  for  pipe  lines,  59. 

pipe  line  service  upon  a  fungible  basis,  416. 

contract  to  keep  other  pipe  lines  away,  691. 

PLATFORM 

riding  on  platform  of  railroad,  cars,  882. 
riding  on  platform  of  street  cars,  882. 
its  regulation  habitually  disregarded,  882. 
passenger  may  be  told  to  go  upon  the  platform,  880. 

PNEUMATIC  TUBES 

may  be  common  carriers,  179. 

POLE  LINE 

may  be  public,  79. 

POLICE  POWER 

See  CONSTITUTIONAL  LAW 

POOLING  AGREEMENTS 

pooling  agreements  usualty  void,  694. 

truly  in  accordance  with  public  interests,  694. 

held  invalid  as  in  restraint  of  trade,  694. 

pitting  two  railway  companies  foolish,  694. 

contract  for  division  of  territory,  693. 

reasonable  arrangements  for  partition  of  territory,  693. 

contracts  in  partial  restraint,  693. 

POOL  ROOMS 

excuse  that  pools  were  being  sold?  603. 
refusal  to  reinstate  the  telephone,  603. 

PORTERS 

are  common  carriers,  163. 
are  public  servants,  168. 

POTENTIAL  USE 

See  PUBLIC  PROFESSION 

POWER  COMPANY 

See  ELECTRIC  POWER;  WATER  POWEB 

PREFERENTIAL  RATES 

See  DISCRIMINATION 
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PREPAYMENT  AS  A  CONDITION 

payment  an  indispensable  condition,  430. 

1.  Prepayment  May  Be  Required 
innkeeper  may  demand  prepayment,  431. 
prepayment  made  a  condition,  431. 
requirement  to  present  ticket,  431. 
connecting  carrier  may  require  prepayment,  431. 
freight  to  be  paid  in  advance,  431. 

water  company  may  demand  payment,  431. 

so  may  a  telephone  company,  431. 

compensation  due  upon  acceptance,  432. 

prepayment  for  telegraph  message,  436. 

sum  received  in  full  satisfaction,  432. 

service  partially  completed  before  payment  demanded,  433. 

fare  for  whole  journey,  433. 

goods  sent  freight  collect,  433. 

telegraph  message  sent  collect,  433. 

carrier  may  compel  some  to  pay  in  advance,  435. 

regulations  requiring  prepayment,  877. 

regulations  to  prevent  escape  from  payment,  878. 

2.  Sufficiency  of  the  Tender 
tender  must  be  kept  good,  438. 
tender  of  reasonable  sum,  439. 
amount  of  change  required,  439,  877. 
opportunity  to  produce  payment,  440. 
chance  to  search  his  pockets,  440. 
legal  tender,  441. 

tender  in  any  currency,  441. 
worn  coin,  441. 
counterfeit  coin,  441. 
mutilated  note,  441. 
valuables  need  not  be  taken  441. 
waiver  of  prepayment,  442. 
conduct  dispensing  with  tender,  443. 
when  company  has  repudiated,  443. 

3.  Amount  of  Payment  Required 
payment  upon  a  unit  basis,  444. 
illegal  rates  long  enforced,  443. 

cannot  insist  upon  payment  of  more  than  one  unit,  445. 

effect  of  outright  repudiation,  448. 

present  unit  distinguished  from  past  unit,  449. 
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PREPAYMENT  AS  A  CONDITION— continued 
forfeiture  of  further  rights,  447. 

deposit  required  when  charges  are  undetermined,  434. 
deposit  in  advance  of  the  ascertainment  of  the  amount  due,  877. 
reasonable  sum  may  be  demanded,  434. 
water  deposit,  434. 
gas  deposit,  434. 

different  treatment  constitutes  discrimination,  435. 
electric  company  requiring  deposit  of  certain  takers,  434. 
telephone  company  requiring  certain  subscribers  to  prepay,  434. 
case  holding  water  company  has  discretion,  435. 
security  required  for  reply  telegram,  436. 
security  for  additional  telegraph  charges,  437. 
4.  Payment  of  Arrearages  Demanded 
payment  for  previous  carriage  not  required,  450. 
payment  of  arrearages  not  generally  required,  451. 
cases  holding  payment  of  arrearages  prerequisite,  452. 
applicant  in  default  at  other  premises,  453. 
requirement  of  collateral  claims,  454. 
claims  for  another's  defaults,  455. 
disability  is  a  personal  matter,  455. 
charges  against  a  tenant,  456. 
arrears  of  predecessors,  456. 
covered  by  a  special  contract,  457. 
old  bill  passed  over,  457. 
assumption  for  a  predecessor,  457. 
trustee  in  bankruptcy,  457. 
disputed  arrearages,  458. 
character  of  the  dispute,  459. 
waiver  of  right  to  refuse,  460. 

PRESS  OF  BUSINESS 

See  JUSTIFICATION;  FACILITIES 

PRIORITIES 

See  MANAGEMENT 

PRIVATE  CAR  LINES 

exclusive  contracts  with,  481. 

See  EXCLUSIVE  CONTRACTS 

PRIVATE  SIDING 

See  FACILITIES 
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PRIZE  FIGHTER 
refused  at  inn,  560. 

See  EXCUSES 

PROFANITY 

profane  persons,  633. 
retort  under  provocation,  557. 
profane  language  as  an  excuse,  644. 
profane  language  over  telephone,  884. 

PROFITS 

only  reasonable  profits  protected,  1134. 
business  profit  now  recognized,  1136. 
greater  profit  for  better  service,  1137. 
larger  returns  in  risky  enterprises,  1138. 
public  service  has  its  peculiar  risks,  1139. 
special  hazards  of  the  business  considered,  1140. 
See  RETURN 

PROMOTERS 

unfair  profits,  1084. 
fair  compensation,  1111. 

PROSTITUTION 

resorting  to  inn  for,  559. 

service  promoting  prostitution,  606. 

PROTECTION  OWED  PERSONS  SERVED 

1.  Extent  of  Duty  to  Protect 
institution  impressed  with  a  public  interest,  931. 
carrier's  duty,  930. 
expressman's  duty,  930. 
innkeeper's  duty,  930. 
telegraph  offices,  930. 

protection  not  owed  to  persons  having  no  business,  373. 
protection  against  what  harms,  931. 
abuse,  931. 
affront,  931. 
disorderly  conduct,  639. 
disrespectful  treatment,  931. 
indecent  approach,  931. 
insult,  931. 
humiliation,  931. 
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PROTECTION   OWED   PERSONS   SERVED— continued 
physical  safety,  931. 
safe  access,  931. 
unbecoming  conduct,  931. 

2.  Special  Care  in  Particular  Cases 
assisting  passengers,  932. 
waking  passengers,  932. 
announcing  stations,  932. 
safeguarding  passengers,  932. 
necessity  of  warning  passengers,  949. 
blind  persons,  933. 

children,  933. 

cripples,  933. 

sick  persons,  638. 

women,  933. 

disposition  of  dangerous  persons,  934. 

insane,  934. 

intoxicated,  933. 

profane,  934. 

violent,  934. 

3.  Protection  as  the  Basis  of  Defenses 
protection  of  others  being  served,  620. 
protection  of  its  own  interest,  620. 
rejection  of  dangerous  persons,  627. 
persons  openly  threatening  injury,  627. 
suspected  criminals,  628. 

excluding  gamblers,  628. 

violent  passengers,  629. 

disorderly  guests,  630. 

contagious  disease,  631. 

intoxicated  persons,  632. 

indecent  conduct,  633. 

obnoxious  persons,  633. 

ejection  governed  by  same  principles  as  rejection,  634. 

4.  Liability  for  Injuries  Caused  by  Its  Oivn  Servant 
absolute  duty  to  protect  passenger,  935. 
abuse,  935. 

assault,  935. 
frolic,  935. 
insults,  935. 
rape,  935. 
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PROTECTION   OWED   PERSONS  SERVED— continued 
spite,  935. 

blameworthiness  must  be  shown,  937. 
highest  degree  of  skill  and  care,  937. 
basis  of  liability  for  unauthorized  injury,  938. 
action  outside  of  the  employment,  939. 
person  having  business  relations,  939. 
doubtful  for  what  company  the  agent  is  acting,  939. 
passenger  assaulted  off  the  car,  939. 
continuous  assault,  939. 

cumulative  liability  where  two  services  involved,  940. 
passenger  in  a  sleeping  car,  940. 
obligation  to  protect  guest  not  so  clear,  936. 
assault,  936. 
smallpox,  936. 

5.  Protection  Against  Injury  by  Third  Parties 
limited  extent  of  the  duty,  941. 

no  absolute  liability  for  assault  by  the  fellow  passengers,  942. 

utmost  care  in  protection,  941. 

restraint  of  dangerous  persons,  941. 

protection  against  fellow  passengers,  942. 

no  notice  of  the  particular  danger,  942. 

setting  fire  to  a  fellow  passenger,  943. 

injuries  from  negligent  conduct,  943. 

throwing  open  a  car  door  violently,  943. 

contact  with  a  person  who  is  being  removed,  943. 

valises  negligently  placed  in  the  aisle,  943. 

passenger  carrying  a  bomb,  943. 

negligence  reasonably  to  be  anticipated,  943. 

car  negligently  started  by  an  unauthorized  person,  943. 

other  passengers  who  are  fighting,  943. 

6.  Injuries  from  Outside  Causes 
liability  for  injuries  by  outsiders,  944. 

what  might  reasonably  have  been  anticipated,  944. 

meddlesome  intruders,  944. 

violent  wrongs,  944. 

injuries  resulting  from  overcrowding,  945. 

management  of  crowded  vehicles,  945. 

duty  of  innkeepers  to  protect  parties,  947. 

special  protection  in  sleeping  cars,  948. 

wrong  inflicted  by  an  intruder,  948. 
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PROTECTION  OWED  PERSONS  SERVED— continued 
passenger  killed  by  an  assassin,  948. 
duty  to  repair  damage,  950. 
duty  to  take  appropriate  action,  952. 
7.  Basis  for  Rejection 
rejection  for  present  misconduct,  641. 
persons  in  flagrante  delicto,  641. 
rejection  for  past  misconduct,  642. 
persons  of  evil  reputation,  642. 
past  merely  not  enough,  642. 
rejection  upon  probable  cause,  643. 
danger  apparently  reasonably  imminent,  643. 
ejection  before  actual  misconduct,  644. 
refusal  should  not  be  at  peril,  645. 
rejection  for  misconduct  of  companion,  646. 

PUBLIC  DUTY 

1 .  Essential  Character  of  the  Obligation 

public  obligation  the  fundamental  principle,  330. 

different  aspects  of  public  duty,  330. 

nature  of  the  public  duty,  331. 

duty  is  apparently  exceptional,  331. 

duty  imposed  by  law,  331. 

public  duty  may  be  given  up  by  permission,  307. 

in  rem  rather  than  in  personam,  331. 

ex  delicto  rather  than  ex  contractu,  332. 

basis  of  the  public  duty,  385. 

bound  by  entering  employment,  385. 

not  assumption,  385. 

not  profession,  385. 

duty  is  sui  generis,  333. 

2.  Nature  of  the  Relationship 

obligations  of  the  subsequent  relationship,  332. 
nature  of  the  obligation  after  acceptance,  334. 
either  in  tort  or  assumpsit,  334. 
waive  the  tort  and  sue  as  upon  a  contract,  335. 
chief  reliance  upon  showing  tort,  335. 
no  dependence  upon  showing  contract,  336. 
duty  exists  independently  of  contract,  336. 
when  service  undertaken  is  gratuitous,  336. 
elements  of  contract  not  necessary,  337. 
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PUBLIC   DUTY— continued 

arrangement  is  clearly  consensual,  337. 
statutory  provisions  for  public  service,  342. 
statutes  imposing  special  rules,  342. 
franchise  provisions  for  public  service,  343. 
special  stipulations  in  charters,  343. 

3.  Creation  of  the  Relationship 
proposal  and  acceptance  necessary,  337. 
liability  when  serving  Sunday,  336. 
contract  cannot  be  required,  338. 

must  not  be  coerced  into  giving  his  assent,  338. 

telegraph  company  cannot  insist  on  illegal  conditions,  338. 

applicant  need  not  have  the  capacity  to  contract,  339. 

infants  must  be  served,  339. 

married  woman  must  be  served,  339. 

incapacity  of  the  proprietor  no  excuse,  340. 

railroad  acting  ultra  vires,  340. 

insane  innkeeper,  340. 

relationship   established   although   another   be   bound    to   pay, 

341. 

child  traveling  with  parent,  341. 
servant  is  a  passenger,  341. 
tender  of  fare  by  third  party,  340. 
refusal  of  such  tender,  340. 

4.  Right  of  the  Individual 

duty  owed  to  a  particular  public,  344. 

public  servant  deals  with  the  individual,  1371. 

what  constitutes  a  default,  345. 

refusing  to  take  goods,  399. 

applicant  must  be  desirous  of  service,  346. 

break-down  service,  346. 

application  to  test  rights,  347. 

may  qualify  for  bringing  suit,  347. 

liability  to  sendee  of  telegram,  348,  349. 

discussion  of  the  conflicting  theories,  349. 

individual  rights  to  fire  protection,  350,  351. 

individual  citizen  no  rights,  351. 

supply  for  sprinkler  system,  351. 

contract  between  the  waterworks  and  the  municipality,  351. 

statutory  requirements  for  service,  352. 

statutory  penalties  for  default,  353. 
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PUBLIC  EMPLOYMENT 

1.  Public  Calling  Contrasted  with  Private  Business 
distinction  between  public  callings  and  private  business,  1. 
examination  of  the  early  public  employments,  5. 

survival  of  the  public  callings,  20. 
callings  connected  with  transportation,  21. 
development  in  the  common  law,  28. 
variety  of  the  public  services,  37. 
differentiation  of  the  public  service  law,  38. 
present  development  of  the  public  service  law,  40. 

2.  Business  Held  Public  Employments 
acequia,  93. 

alarm  calls,  109. 

associated  press,  138. 

baker,  10. 

basins,  103. 

booms,  74. 

bridges,  53. 

railway  bridges,  126. 

submarine  cables,  135. 

canals,  122. 

carriers  of  goods,  161,  181. 

carriers  of  passengers,  182,  195. 

cemeteries,  69. 

channels,  123. 

cold  storage,  143. 

conduits,  78. 

conveyors,  61. 

cotton  presses,  99. 

dining  car,  152. 

docks,  107. 

drawing-room  cars,  152. 

dry  docks,  104. 

ducts,  78. 

electric  plants,  113. 

electric  power,  114. 

elevators,  97,  141,  149. 

flumes,  lumber,  62. 

freight  sheds,  101. 

gas  works,  111. 

gas  fuel,  112. 
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PUBLIC    EMPLOYMENT— continued 
grain  storage,  141. 
gristmills,  65. 
hackmen,  107. 
the  innkeeper,  12,  106. 
irrigation  systems,  93. 
port  lighters,  148. 
log  driving,  55. 
marine  railway,  104. 
market  places,  145. 
messenger  service,  108. 
natural  gas,  94. 
parlor  cars,  152. 
pipe  lines,  51). 
pole  lines,  79. 
refrigeration,  116. 
refrigerator  cars,  154. 
river  improvements,  72. 
safe  deposit  vaults,  144. 
sawmills,  66. 
semaphore  lines,  132. 
sewerage,  68. 
sleeping  cars,  153. 
slides,  74. 
sluices,  73. 
smith,  8. 
steam  heat,  115. 
stock  exchanges,  146. 
stock  yards,  100. 
public  stores,  140. 
signal  service,  132. 
submarine  signaling,  132. 
subways,  77. 
surgeon,  6. 

switching  engines,  151. 
tailor,  7. 
tank  cars,  155. 
telegraph  lines,  133. 
telegraph,  wireless,  134. 
telephone,  136. 
terminals,  125. 
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PUBLIC  EMPLOYMENT— continued 
ticker  service,  137. 
tobacco  warehouses,  142. 
tramways,  57. 
transmission  lines,  60. 
tugboats,  150. 
tunnels,  63. 
turnpikes,  75. 
warehouses,  54. 
water  powers,  95. 
waterworks,  92. 
wharfinger,  15. 
victualer,  9. 

3.  Examples  of  Private  Calling 
advertising  stands,  71. 
amusement  parks,  117. 
apartment  house,  263. 
baiting  beasts,  51. 
barber,  20. 
box  mills,  64. 
circus,  117. 
coal  mining,  91. 
coal  yard,  64. 
coffeehouse,  263. 
contractors,  8. 
dentists,  213. 
doctors,  213. 
eating  house,  263. 
electricians,  213. 
engineers,  213. 
factories,  64. 
foundries,  64. 
lawyers,  213. 
lodging  houses,  263. 
paper  mills,  56. 
park  companies,  195. 
petroleum  refining,  91. 
physician,  105. 
race  tracks,  117. 
restaurant,  263. 
saloon  keepers,  263. 
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PUBLIC  EMPLOYMENT— continued 
scales,  71. 
shopkeepers,  51. 
skating  rinks,  117. 
skid-road,  222. 
sugar  mills,  56. 
theaters,  117. 
undertaker,  105. 
4.  Determination  of  Public  Employment 

the  public  services  as  virtual  monopolies,  33. 

control  of  the  public  services  necessary,  36. 

ultimate  control  of  public  service,  41. 

business  policies  inconsistent  with  public  employment,  42. 

legal  privileges  accompanying  public  employment,  50. 

constitutional  situation  as  to  special  privileges,  80. 

natural  limitation  creates  public  employment,  90. 

public  need  creates  public  interest,  117. 

economic  limitations  create  public  employment,  120. 

necessary  regulation  of  virtual  monopoly,  156. 

See  CARKIEKS  OF  GOODS;  CARRIERS  OF  PASSENGERS 

PUBLIC  OBLIGATION 

1.  Inherent  Limitation  upon  Public  Service  Duty 
duty  limited  to  travelers,  361. 

persons  belonging  to  the  special  class,  360. 

special  need  of  travelers,  361. 

public  duty  is  owed  only  to  travelers,  361. 

carriers'  obligation  limited  to  travelers,  362. 

carriage  for  the  purpose  of  selling  goods,  362. 

interference  with  carrier's  interests,  362. 

innkeepers'  duty  owed  only  to  travelers,  363. 

who  is  a  traveler,  364. 

traveler  as  a  guest,  364. 

how  long  one  remains  a  traveler,  365. 

acceptance  as  a  boarder,  365. 

when  one  ceases  to  be  a  traveler,  366. 

considerable  lapse  of  time,  366. 

2.  Obligations  Incidental  to  the  Service 
persons  properly  upon  the  premises,  367. 
person  making  an  inquiry,  367. 

asking  for  a  time-table,  367. 
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PUBLIC  OBLIGATION— continued 
looking  for  freight,  367. 
inquire  innkeeper's  terms,  367. 
persons  desiring  shelter  merely,  368. 
keeping  waiting  room  open,  369. 
persons  assisting  or  meeting  passengers,  369. 
coming  for  social  purposes,  369. 
coming  without  helpful  purpose,  369. 
convenience  of  the  patron  the  test,  370. 
calling  upon  guest,  370. 

right  involved  is  that  of  the  person  served,  371. 
to  speak  with  an  acquaintance,  371. 
to  see  the  President,  371. 
extent  of  the  duty  to  such  persons,  372. 
such  persons  not  passengers,  372. 

3.  Duty  Limited  to  Occupiers 
special  need  of  occupiers,  373. 
undertaking  limited  to  supplying  premises,  373. 
obligation  limited  to  supply  at  premises,  374. 
rights  of  occupiers  of  premises,  373. 
applicant  must  be  householder,  374. 

duty  owed  to  occupiers  as  such,  376. 

tenant  of  a  building,  376. 

sublessee  of  the  premises,  380. 

member  of  the  family,  377. 

tenant  in  the  possession,  376. 

cannot  insist  on  dealing  with  owners,  376. 

consequences  of  this  doctrine,  377. 

owner  of  the  premises  cannot  be  held  liable,  377. 

premises  cannot  be  subjected  to  lien,  377. 

supply  to  incumbered  premises,  378. 

legislation  making  the  owner  liable,  378. 

service  to  separate  premises,  379. 

service  to  military  reservation,  379. 

no  wholesale  rate  for  separated  premises,  379. 

buildings  divided  into  tenements,  380. 

rising  pipes  to  each  apartment,  380. 

4.  Determination  of  the  Class 
dependent  upon  another  service,  381. 
external  limitations  upon  getting  service,  381. 
true  extent  of  the  employment,  381. 
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PUBLIC  OBLIGATION— continued 
sleeping  and  parlor  car  service,  382. 
railroad  company  may  determine,  382. 
service  of  conduit  company,  383. 
applicant  must  have  franchise,  383. 
irrigation  in  accordance  with  water  rights,  384. 
possession  of  irrigable  land,  384. 
peculiar  rules  of  property,  384. 
basis  of  the  public  duty,  385. 
defined  by  specific  assumption,  385. 

PUBLIC  PROFESSION 

1.  Express  Undertaking  of  Public  Employment 
express  assumption  of  the  public  trust,  202,  218. 
profession  depends  upon  impression,  268. 
public  profession  an  essential  element,  200. 
displaying  signs,  203. 

public  advertisement,  204. 

general  solicitation,  205. 

express  disclaimer,  206. 

profession  made  without  authority,  208,  209. 

service  undertaken  beyond  obligation,  209,  210. 

acceptance  of  charter  stipulation,  211. 

taking  out  public  license,  213. 

exercise  of  eminent  domain,  214. 

acceptance  of  municipal  franchises,  215. 

entering  into  municipal  contract,  216. 

receiving  aid  from  taxation,  217. 

effect  of  governmental  participation,  218. 

2.  Implied  Profession  of  Public  Employment 

public  employments  contrasted  with  private  enterprises,  220,  243. 

conduct  evidencing  public  employment,  220. 

potential  use  by  the  public,  221. 

public  access  held  indispensable,  222. 

profession  of  industrial  railroads,  223. 

public  character  of  lateral  branches,  224. 

public  spur  and  private  siding,  225,  226. 

indiscriminate  service  in  general,  227. 

public  employment — carter,  228. 

regular  service — shipmaster,  229. 

regular  charge — truckman,  230. 
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PUBLIC  PROFESSION— continued 

indiscriminate  service — irrigation,  231. 

private  contract  as  the  basis,  233. 

occasional  business — householders,  234. 

casual  employment — shipowners,  235. 

intermittent  employment — teamsters,  236. 

limited  undertaking — ferries,  237. 

incidental  service — merchants,  238. 

particular  illustrations  of  the  distinction,  239,  243. 

public  and  private  carriers,  239. 

public  inn  and  private  house,  240. 

public  and  private  highways,  241. 

public  and  private  waterworks,  242. 

public  and  private  gas  and  electricity,  243. 

public  and  private  telephone  and  telegraph,  244. 

3.  Kinds  of  Service  Undertaken 
businesses  of  limited  scope,  250,  251. 
extraordinary  service  in  transportation,  259,  260. 
obligation  in  respect  to  the  usual  class,  253. 

no  obligation  to  engage  in  services  of  different  sort,  254. 

carriage  of  valuables  separable,  255. 

carriage  of  live  stock,  256. 

carriage  of  rolling  stock,  257. 

profession  limited  to  car  service,  258. 

carriers  of  passengers  and  goods.  262. 

divisibility  of  the  innkeeper's  undertaking,  263. 

purposes  for  which  water  is  supplied,  264. 

gas  for  illuminating  and  for  fuel,  265. 

distinct  kinds  of  telephone  service,  266. 

4.  Extent  of  Service  Professed 

inherent  limitations  upon  public  profession,  267. 
profession  limited  to  original  plant,  269. 
profession  limited  to  natural  supply,  271. 
carriage  confined  to  established  route,  272. 
general  problem  of  community  service,  273. 
territorial  limits  fixed  by  franchise,  274. 
change  in  municipal  boundaries,  275. 
obligation  where  no  general  profession,  276. 
establishment  of  delivery  limits,  277. 
what  limits  are  reasonable,  278. 
service  within  territory  served,  280. 
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PUBLIC  PROFESSION— continued 

obligation  to  expand  present  service,  281. 

PUBLIC  SERVICE  LAW 

public  service  and  private  business,  1. 

differentiation  of  the  public  service  law,  4. 

peculiar  law  of  public  service,  720. 

extraordinary  duty  to  serve,  1. 

unity  of  the  public  service  law,  39,  1300. 

all  must  be  served,  39. 

reasonable  rates  must  be  made,  39. 

facilities  must  be  provided,  39. 

no  discriminations  must  be  made,  39. 

evolution  in  the  law  governing  public  employment,  1281. 

development  of  the  public  service  law,  40. 

efficient  administration,  42. 

ultimate  limitations,  42. 

PUBLIC  UNDERTAKING 

whether  the  transaction  is  public  or  private,  750. 

1 .  Service  Rendered  upon  a  Special  Basis 
boarders  at  an  inn,  751. 

special  acceptance  as  guest,  752. 

special  passenger  trains,  754. 

train  neither  regular  nor  passenger,  754. 

special  freight  trains,  755. 

circus  trains,  772. 

chartered  accommodations,  753. 

train  established  upon  special  guaranty,  756. 

train  become  scheduled  train,  756. 

excursion  trains,  757. 

not  strictly  a  common  carrier,  757. 

excursion  train  apparently  regular,  757. 

chartered  train,  758. 

single  car  only  is  chartered,  758. 

2.  Unusual  Methods  of  Service 
passengers  traveling  in  unusual  place,  759. 

take  passage  on  that  part  of  the  train  provided  for  passengers,  759. 
getting  safely  upon  the  platform,  760. 
vehicle  not  intended  for  passengers,  761. 
traveling  elsewhere  than  in  passenger  cars,  761. 
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PUBLIC  UNDERTAKING  -continued 
carriage  on  construction  trains,  762. 
traveling  on  unfinished  railway,  762. 
railroad  carrying  passengers  on  freight  trains,  763. 
passengers  not  generally  carried  on  freight  trains,  764. 
special  undertaking  by  telephone  company,  765. 
delivery  of  messages  by  telephone,  765. 
telegrams  delivered  out  of  limits,  766. 
unrepeated  telegrams,  766. 

3.  Peculiar  Conditions  of  Service 
owner  accompanying  his  goods,  767. 
agent  goes  with  the  goods,  767. 
carrier  in  general  control,  768. 
luggage  carried  by  passengers,  769. 
liability  of  the  innkeeper,  770. 
goods  taken  across  a  ferry,  771. 
ferryman  not  often  a  carrier,  771. 
owner  going  with  his  freight,  772. 
drover  attending  to  cattle,  772. 

cars  taken  by  switching  company,  773. 
towboat  is  not  usually  insurer,  774. 
tugboats  not  carriers,  774. 
responsibility  for  through  cars,  775. 
relations  with  dependent  services,  776. 
sleeping  car  service,  776. 
express  service,  776. 

4.  Special  Arrangements  with  Particular  Classes 
mail  clerks,  777. 

public  or  private,  777. 
express  messengers,  778. 
passengers  or  not,  778. 
employe's  of  the  sleeping  company,  779. 
owners  accompanying  their  shipments,  780. 
employes  of  contracting  shippers,  781. 
limitation  against  liability,  781. 
concessionaires  in  general,  782. 
employe's  while  on  duty,  783. 
workman  on  gravel  train,  783. 
employe's  receiving  independent  service,  784. 
greaser  being  transported  to  work,  784. 
liability  in  gratuitous  service,  785. 
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PUBLIC  UNDERTAKING— continued 

gratuitous  service  upon  the  usual  terms,  785. 
explicit  limitation  to  private  basis,  786. 

PURCHASE 

See  VALUATION 


QUARANTINE 

quarantine  regulations  excuse  from  performance,  602. 

QUARRIES 

should  have  switch  connection,  817. 

QUARTER 

proper  basis  for  supply  service,  444. 

R 

RACE  PREJUDICE 
no  excuse,  565. 

See  NEGROES 

RACE  TRACKS 
not  public,  117. 

RAILROAD  COMMISSION  CASES 
discussed,  1409. 

RAILROADS 

early  history  of  railways,  26. 
restrictions  in  early  charters,  30. 
later  history  of,  176. 
railroads  are  clearly  public  utilities,  37. 
virtual  monopoly  of  established  road,  124. 
railway  the  typical  public  service,  156. 
railroads  as  public  highways,  26. 
eminent  domain  first  given  railroads,  58. 
railways  are  common  carriers,  176. 
public  and  private  railways,  223. 
railroad  not  yet  publicly  opened,  207. 
railroads  carrying  passengers  only,  258. 
railroads  carrying  freight  only,  258. 
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RAILROADS— continued 

service  which  is  ultra  vires,  340. 

belt  lines,  177. 

railroad  logging,  223. 

"  industrial  "  railways,  177. 

union  railways,  129. 

service  limited  to  route  constructed,  272. 

may  withdraw  from  its  entire  undertaking,  296. 

railroad  to  maintain  its  main  stem,  318. 

regular  service  over  its  whole  system,  299. 

may  abandon  part  of  its  line,  307. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  PASSENGERS;  FACILITIES  FOR 
SERVICE;  PUBLIC  PROFESSION 

RAILROAD  VELOCIPEDE 
no  place  for  passengers,  761 . 

See  CARRIERS  OF  PASSENGERS 

RAILWAY  BRIDGES 

as  separate  public  services,  126. 

RAILWAY  TERMINALS 

as  separate  public  services,  125. 

RAILWAY  TUNNELS 

as  separate  public  services,  128. 

RATE  MAKING 

various  theories  as  to  rate  making,  1190. 
1.  Determination  of  Cost 
proper  proportion  of  total  costs,  1191. 
fair  capital  charges  for  the  year,  1191. 
annual  expenditures  properly  chargeable,  1191. 
apportionment  of  separable  costs  to  different  services,  1192. 
particular  costs  of  moving  traffic,  1192. 
expense  of  transporting  freight  and  passengers,  1192. 
particular  expenditures  involved  iivmoving  a  car  load,  1192. 
average  amounts  expended  in  transportation,  1192. 
allocation  of  joint  costs,  1193. 

respective  costs  of  passenger  and  freight  business,  1195. 
some  distribution  can  be  made,  1193. 
arrived  at  by  striking  some  proportion,  1193. 
apportionment  between  interstate  and  intrastate  business,  1194. 
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RATE  MAKING— continued 

apportionment  of  total  expense,  1195. 

mileage  proportion,  1195. 

revenue  proportion,  1195. 

method  of  proportionalizing,  1196. 

two  theories — mileage  proportion  and  revenue  proportion,  1195. 

two  proportions,  each  of  which  it  is  admitted  has  its  error,  1196. 

compound  proportion,  utilizing  both  proportions,  1196. 

proportionate  share  of  different  classes,  1197. 

2.  Average  Cost  per  Unit 

average  rate  per  unit  of  services,  1198. 

gas  rates  per  cubic  foot,  1197. 

recognition  of  the  ton-mile  cost  basis,  1199. 

ton-mile  cost  as  standard,  1 198. 

ton-mile  cost  basis,  the,  1199. 

ton-mile  basis  is  not  oppressive,  1200. 

authorities  permitting  disproportionate  rates,  1201. 

rates  in  schedule  should  not  be  disproportionate,  1201. 

authorities  opposed  to  disproportion,  1202. 

3.  Method  of  Fixing  Rates 

basis  upon  which  charges  are  made,  1241. 

methods  for  measuring  price,  1241. 

of  the  unit  of  charge,  1242. 

methods  of  computing  freights,  1243. 

not  unreasonable  to  employ  different  methods  for,  1243. 

different  basis  in  supply  services,  1244. 

by  word,  1243. 

by  minute,  1243. 

by  cubic  foot,  1243. 

by  ton,  1243. 

meter  basis,  1244. 

requiring  metering  not  discrimination,  1245. 

taps  basis,  1244. 

query  as  to  the  flat  rate,  1246. 

4.  The  Unit  of  Service 

justification  of  the  minimum  charge,  1247. 
necessary  expense  of  each  individual  service,  1247. 
principle  applicable  in  all  public  service,  1248. 
high  minimum  charge  for  initial  service,  1248. 
when  additional  capital  charge,  1248. 
unit  must  be  reasonable,  1249. 
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RATE  MAKING— continued 
too  large  a  unit,  1249. 
unit  the  whole  season,  1249. 
when  unit  of  service  is  plainly  indicated,  1250. 
reasonableness  of  the  period  fixed,  1250. 
quarterly  period  generally  reasonable,  1250. 
minimum  rate  distinguished  from  equipment  charge,  1251. 
meter  rent  a  charge  for  facilities,  1251. 
minimum  charge  clearly  distinguishable,  1251. 
initial  unit  distinguished  from  repeat  unit,  1252. 
journey  is  a  single  unit,  1253,  1254. 

passenger  cannot  take  two  journeys  for  single  fare,  1255,  1256. 
resumption  of  journey  by  ejected  passenger,  1258,  1259. 
second  journey  on  same  train,  1260,  1261. 
the  shipment  as  the  unit,  1263,  1264. 
no  freight  without  full  delivery,  1266. 
freight  indivisible  as  a  rule,  1268. 

RATE  REGULATION 

1.  Theories  as  to  Rate  Making 

the  legal,  which  gives  chief  place  to  the  cost  of  service,  1190. 

the  economic,  which  makes  the  value  of  the  service  the  basis,  1190. 

general  principles  governing  reasonableness,  1060. 

the  particular  rate  in  the  whole  schedule,  1071. 

legal  restriction,  1190. 

economic  modification,  1190. 

the  value  of  the  service  to  the  patron,  1190. 

making  rates  compared  with  levying  taxes,  1075. 

opportunists  leave  the  making  of  rates  to  competition,  1190. 

paternalists  attempt  to  equalize  the  advantage  of  customers,  1190. 

disproportionate  rate  to  particular  customers,  1190. 

distribution  of  the  burden,  1190. 

proportionality  in  sharing  costs,  1064. 

2.  Cost  of  Service  as  the  Basis 

cost  of  service  includes  fair  share  of  fixed  charges,  1191. 
peculiar  cost  of  a  particular  service,  1192. 
separable  costs  of  operation,  1193. 
basis  of  the  distribution,  1196. 
proportionate  share  of  different  classes,  1 197. 
average  cost  per  unit  of  service,  1 198. 
uniform  ton-mile  rate  impracticable,  1198. 
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RATE  REGULATION— continued 

ton-mile  cost  basis  not  oppressive,  1210. 

3.  Factors  Modifying  Average  Cost 

cost  of  service  is  not  always  the  decisive  factor,  1203. 

cost  of  service  insufficient  in  itself,  1203. 

theories  as  to  relative  rates,  1204. 

average  per  cent  of  the  gross  receipts,  1208. 

value  of  the  service  to  the  shipper,  1204. 

the  cost  of  service  to  the  company,  1204. 

weight,  bulk,  and  convenience  of  transportation,  1204. 

the  general  public  good,  1204. 

competition  as  a  factor,  1204. 

amount  of  service  asked,  1205. 

mileage  covered,  1205. 

local  business  peculiarly  expensive,  1206. 

local  shipments  are  more  expensive  in  proportion,  1206. 

double  terminal  expenses,  1206. 

lightness  of  the  train  loads,  1206. 

shortness  of  the  haul,  1206. 

special  conditions  affecting  cost,  1207. 

expense  of  mountain  division,  1207. 

not  all  the  extra  cost  of  service  should  be  charged,  1207. 

proportionate  rates  always  legal,  1209. 

disproportionate  treatment  is  discriminatory,  1210. 

amount  of  service  asked  as  a  factor,  1200,  1024. 

circumstances  of  particular  service,  1208. 

4.  Value  of  Service  as  the  Basis 

what  the  traffic  will  bear,  1074,  1211. 

fundamental  in   private  business,  but  opposed  to  public  duty, 

1211. 

increase  of  railroad  rates  when  prices  rise,  1212. 
exploitation  of  the  public,  1212. 
necessity  of  legal  limitation,  1212. 
spoken  of  as  the  "  ideal  method,"  1211. 
undue  burden  upon  the  ultimate  consumer,  1212. 
worth  of  the  service  to  the  patrons  taken  as  a  whole,  1213. 
cost  of  obtaining  a  substitute,  1214. 
service  not  worth  usual  amount,  1077. 
service  of  unusual  value,  1076. 
necessity  of  legal  limitation,  1212. 

many  customers  will  pay  exorbitant  prices  for  service,  1212. 
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RATE  REGULATION— continued 

5.  Rates  Reasonable  in  Themselves 
reasonableness  of  the  separate  rates,  1070. 
rates  unreasonable  in  themselves,  1072. 
external  standards  of  value,  1215. 
reasonableness  of  switching  rates,  1215. 
current  rates  in  the  community,  1215. 
conditions  must  be  similar,  1215. 

rates  reasonable  per  se,  1216. 

external  standards  as  to  fair  rate,  1216. 

the  Kansas  City  stock  yards  case,  1217. 

the  Niagara  bridge  case,  1218. 

these  cases  apparently  distinguishable,  1219. 

what  is  prima  facie  reasonable,  1219. 

reasonable  profit  on  each  transaction,  1217. 

what  profit  may  be  reasonable,  1218. 

admissibility  of  evidence,  1215. 

6.  Economic  Principles  Affecting  Rate-Making 
law  of  decreasing  costs,  1220. 

additional  business  done  at  a  decreasing  relative  cost,  1220. 

exceptions  to  law  of  decreasing  cost,  1221. 

phenomenon  of  increasing  cost  with  increasing  business,  1221. 

rule  inapplicable  to  telephone  service,  1221. 

competition  as  a  factor,  1222. 

disproportion  between  individual  rates,  1222. 

presence  or  absence  of  competition  material,  1222. 

policy  for  permitting  competitive  rates,  1223. 

necessary  limitation  upon  these  principles,  1224. 

any  discrimination  in  public  service  is  abhorrent,  1124. 

both  absolute  and  relative  discrimination  indefensible,  1124. 

equalization  of  commercial  advantage,  1122. 

courts  not  required  to  make  rates,  1 125. 

argument  against  preferential  rates,  1126. 

equalizing  commercial  advantages  between  localities,  1126. 

equalizing  values  between  commodities,  1126. 

conclusion  as  to  proportionate  rates,  1127. 

conflicting  theories  still  persist,  1228. 

discriminatory  treatment,  1210. 

different  items  proportionate,  1210. 

REBATING 

See  DISCRIMINATION 
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REBEL  OFFICER 

no  liability  to  rebel  officer  going  to  the  front,  604. 

See  ILLEGALITY 
RECEIVERSHIP 

bondholders  sometimes  postponed  in,  352. 

RECONSIGNMENT 

on  through  rate,  1380. 

REFERENCES 

may  be  required,  603. 

REFINERIES 

should  have  switch  connection,  817. 

REFRIGERATION  COMPANIES 
status  doubtful,  116. 

REFRIGERATOR  LINES 
as  public  services,  37. 
as  common  carriers,  154. 

REFUSAL 

See  EXCUSE;  JUSTIFICATION 
REGISTER 

See  INN 

REGULATION  OF  PUBLIC  SERVICE 
nature  of  the  power  to  regulate,  1401. 

this  power  of  limitation  or  regulation  is  not  without  limit,  1122. 
control  of  public  employment,  1400. 
character  of  the  power  to  regulate,  1401. 
power  to  regulate  not  a  judicial  power,  1402. 
power  to  regulate  not  strictly  legislative,  1403. 
legislative  and  administrative  functions  contrasted,  1403. 
power  to  regulate  is  administrative,  1404. 
method  of  exercising  the  power  to  regulate,  1407. 
delegation  of  regulating  power,  1408. 
regulation  by  administrative  commissions,  1409. 
establishment  of  the  power  to  restrict  charges,  1061. 
power  of  Congress  to  regulate,  1420. 

Congress  might  itself  prescribe  the  rates;  or  it  might  commit  to 
some  subordinate  tribunal  this  duty,  1420. 

See  CONSTITUTIONAL  LAW;  STATUTES 
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REGULATIONS  FOR  PATRONS'  CONDUCT 
the  function  of  regulations,  860. 
large  discretion  given  companies,  860 
regulations  must  be  in  good  faith,  860. 
whole  rule  must  be  shown  to  be  unreasonable,  860. 
regulations  governing  the  conduct  of  officials,  862. 
regulation  cannot  be  enforced  against  law,  457. 
regulation  can  be  enforced  in  dispute,  458. 

1 .  Establishment  of  Regulations 
who  may  make  regulations,  861. 

part  of  that  right  of  management,  861. 

general  managers  may  make  regulations,  861. 

district  managers  additional  ones,  861. 

regulations  take  effect  upon  subordinate  officers,  861. 

inferior  cannot  set  aside  the  regulations,  861. 

publication  of  regulations,  862. 

due  notification  must  be  given,  862. 

general  publication  is  requisite,  862. 

regulations  printed  on  tickets,  862. 

private  instructions  to  officials,  862. 

method  of  changing  regulations,  863. 

suspension  of  regulations,  863. 

due  notice  must  be  given,  863. 

waiver  of  regulations,  864. 

waiver  either  express  or  customary,  864. 

power  to  make  waiver,  864. 

acquiescence  in  continual  disobedience,  864. 

regulation  waived,  460. 

essential  elements  to  valid  regulation,  865. 

right  of  regulation  may  be  abused,  865. 

enforcement  of  regulations,  866. 

inherent  power  to  enforce,  866. 

regulation  maliciously  enforced,  552. 

may  expel  those  who  violate,  866. 

regulation  enforced  by  expulsion,  447. 

ejection  must  be  properly  done,  866. 

no  power  to  fix  a  pecuniary  penalty,  866. 

service  may  be  shut  off,  866. 

2.  Regulations  Governing  the  Service 
regulations  limiting  the  undertaking,  867. 
rules  establishing  priorities,  867. 
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REGULATIONS  FOR  PATRONS'  CONDUCT— continued 
regulations  relating  to  acceptance,  868. 
rules  for  tendering  freight,  868. 
regulations  for  receiving  valuables,  391. 
regulations  for  receiving  freight,  391. 
conditions  of  performing  service,  869. 
whether  regulation  is  reasonable,  869. 
regulation  requiring  certain  cut-off  hydrant,  417. 
regulation  dictating  what  plumbers,  417. 
establishment  of  stopping  places,  870. 
stational  facilities  of  railroads,  870. 
delivery  districts,  871. 

express  company  limits  express  packages,  871. 
telegraph  company  limits,  871. 
time-tables,  872. 

reasonable  time-tables  justified,  872. 
real  needs  of  the  community,  872. 
power  to  supervise  schedules,  872. 
waiting  rooms,  873. 
convenience  of  the  public,  873. 
how  long  waiting  room  open,  873. 
office  hours,  874. 
reasonable  hours,  874. 

regulation  that  street  cars  shall  not  be  backed,  410. 
regulations  that  it  will  deal  only  with  the  owners,  376. 
3.  Regulation  of  Patron's  Conduct 
personal  behavior  of  patron,  879. 
smoking  forbidden,  879. 
spitting  forbidden,  879. 
bringing  dangerous  things  prohibited,  880. 
deadly  weapons,  880. 
dangerous  animals,  880. 
regulation  against  large  parcels,  262,  880. 
restriction  of  patron's  position,  881. 
passengers  kept  to  proper  cars,  881. 
must  not  ride  in  baggage  car,  etc.,  881. 
drovers  kept  caboose,  881. 
passengers  on  mixed  trains,  881. 
ladies'  cars,  881. 
negro  cars,  881. 
passengers  forbidden  upon  platforms,  882. 
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REGULATIONS  FOR   PATRONS'   CONDUCT— continued 

street  cars,  882. 
railroad  cars,  882. 

regulations  governing  the  supply,  883. 
stealing  gas,  883. 
wasting  water,  883. 
access  to  the  premises,  883. 
forbid  the  attachment,  883. 
iiling  hydrant  threads,  883. 
use  made  of  equipment,  884. 
lying  down  on  benches,  884. 
using  his  berth  improperly,  884. 
tampering  with  the  instruments,  884. 
breaking  in  on  party  line,  884. 
4.  Regulations  to  Secure  Payment 

regulations  requiring  prepayment,  877. 

regulation  for  payment  of  arrearages  unreasonable,  451. 

regulation  for  payment  of  arrearages  held  reasonable,  452. 

deposit  of  fare,  877. 

rules  for  changing  bills,  877. 

requirement  of  deposit,  877. 

when  service  cut  off,  877. 

preventing  escape  from  payment,  878. 

showing  tickets  at  gates,  878. 

giving  tickets  to  conductor,  878. 

exchanging  for  train  check,  878. 

procuring  transfer  checks,  878. 

rules  governing  transfers,  878. 

ticket  may  be  made  indispensable,  885. 

failure  to  produce  ticket,  886. 

extra  charge  when  fare  is  paid  on  train,  887. 

no  opportunity  to  obtain  ticket,  888. 

ticket  agent's  mistake,  889. 

mistakes  of  the  conductors,  890. 

REJECTION 

See  EXCUSE 

RELATIONSHIP 

See  PUBLIC  DUTY 

RENEWALS 

See  OPERATING  EXPENSES 
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REORGANIZATION 

See  CONSOLIDATION 

REPLACEMENT 

See  OPERATING  EXPENSES 

REPUDIATION 

See  TENDEU 

REQUISITION 

See  FACILITIES 

RESTAURANT 
not  an  inn,  263. 
people  at  hotel  restaurants  not  guests,  263. 

RETURN  UPON  THE  INVESTMENT 

elements  in  determining  a  fair  return,  1120. 

1.  Fair  Rate  of.  Return 

interest  upon  bonds  protected,  1131. 

government  bonds  no  criterion,  1136. 

dividends  upon  stock  protected,  1132. 

dividends  upon  stock  higher  than  interest,  1132. 

uniform  dividends,  1141. 

current  rate  of  return,  1133. 

usual  return  to  capital,  1133. 

only  reasonable  profits  protected,  1 134. 

rates  may  be  reduced,  1135. 

business  profit  now  recognized,  1136. 

public  service  has  certain  risks,  1136. 

greater  profit  for  better  service,  1137. 

character  of  the  enterprise,  1139. 

stability  of  the  business,  1139. 

larger  returns  in  risky  enterprises,  1138. 

hazards  of  the  business  considered,  1140. 

commercial  conditions  affecting  dividends,  1141. 

reasonable  profit  upon  each  transaction,  1130. 

2.  Percentage  of  Return 

two  and  one-third  per  cent,  1135. 
three  per  cent  basis,  1139. 
three  and  one-half  per  cent,  1134. 
four  to  five  per  cent,  1135. 
six  per  cent  exactly,  1135. 
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RETURN  UPON  THE  INVESTMENT— continued 
at  least  six  per  cent,  1133. 
twelve  per  cent,  1135. 
sixteen  per  cent  basis,  1139. 

RIVER  CRAFT 

are  common  carriers,  167. 

if  public  profession  made,  229. 

RIVER  IMPROVEMENTS 
are  a  public  purpose,  72. 

ROBBERS 

carrier  liable  for  loss,  961. 

ROLLER  COASTERS 

duty  of  care  in  operating,  195. 

ROLLERS 

as  public  utilities,  74. 

ROLLING  STOCK 

rolling  stock  offered  for  transportation,  257. 

RUNNING  RIGHTS 

what  obligation  to  grant,  698. 

RUSH  HOURS 

street  car  service  in,  801. 


SAFE  DEPOSIT  VAULTS 

status  of,  144. 

SALARIES 

See  OPERATING  EXPENSES 

SALOON 

not  an  inn,  263. 

SAWMILLS 

are  public  in  character,  66. 

SCAB  WORKMEN 

must  be  taken  as  passengers,  570. 

[  1488  ] 


INDEX 

[References  arc  to  uections] 
SCALES 

not  public,  71. 

if  SCALPING  "  TICKETS 
no  excuse  for  refusal,  697. 

SCENIC  RAILWAYS 
duty  of  care  by,  195. 

SCHEDULED  RATE 

schedule  must  be  filed,  1294. 

rates  must  be  duly  published,  1294. 

sufficient  publication  of  a  new  rate,  1294. 

charge  of  less  than  scheduled  rate  always  discrimination,  1294. 

shipper  must  pay  the  difference,  1294. 

if  published  rates  are  unreasonable  and  discriminatory,  1294. 

scheduled  and  published  rate  is  a  public  record,  1294. 

published  rate  obligatory  on  all  concerned,  1295. 

relief  from  unfair  published  rates  only  by  complaint,  1295. 

effective  railroad  rate  regulation  depends  upon  publicity,  1295. 

SECURITIES 

See  CAPITALIZATION 

SECURITY 

security  required  for  reply  telegram,  436. 
security  for  additional  charges,  437. 

SEMAPHORE  LINES 
history  of,  132. 

SENDEE  OF  TELEGRAM 
may  bring  suit  usually,  348. 

See  PARTIES 

SEPARABLE  SERVICES 

various  classes  of  service,  261. 
right  to  demand  either  service,  265. 
obligation  to  take  the  other,  265. 
discrimination  in  such  policy,  261. 
separable  services  in  general,  261. 
carriers  of  passengers  and  goods,  262. 
divisibility  of  the  innkeeper's  undertaking,  263. 
houses  distinguishable  from  inns,  263. 
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SEPARABLE  SERVICES— continued 

purposes  for  which  water  is  supplied,  264. 
sprinkling  of  streets,  264. 
extinguishment  of  fires,  264. 
gas  for  illumination  and  for  fuel,  265. 
distinct  kinds  of  telephone  service,  266. 

SERVANT 

servant  traveling  with  employers  is  passenger,  341. 
See  AGENCY 

SEWERAGE 

sewerage  system  is  public  utility,  68. 

drainage  is  public  purpose,  67. 

district  served  by  sewerage  system,  261. 

sewerage  service  should  be  always  available,  599. 

duty  to  give  sewerage  service  at  a  fair  rate,  705. 

sewerage  service  should  be  given  without  discrimination,  1300. 

SHIPMASTERS 

are  in  public  service,  165. 

are  common  carriers,  183. 

whether  shipmaster  makes  profession,  229. 

shipowner  may  hold  himself  out  specially,  791. 

SHIPPER 

See  CARRIERS;  PARTIES 

SHOOTING-THE-CHUTES 
not  common  carriage,  195. 

SHOP 

private,  9. 

SICK  PERSONS 

may  be  refused  service,  when,  635. 
duty  to  care  for,  933. 

SIDINGS 

railroad  need  not  serve  off  its  route,  272. 
when  sidings  will  be  granted,  404. 
grain  in  bulk,  817. 
great  timbers,  817. 
heavy  machinery,  817. 
iron  castings,  817. 
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SIDINGS— continued 
marble  blocks,  817. 
oil  tanks,  817. 
coal  tipples,  817. 
ore  smelters,  817. 
stock  yards,  818. 

obligation  to  receive  upon  spurs,  822. 
no  right  to  private  sidings  generally,  815. 
rights  of  the  railroad  paramount,  816. 
danger  in  maintaining  the  switch,  816. 
spur  track  taken  up  without  notice,  317. 
duty  confined  to  permitting  connection,  821. 
railroad  never  obliged  to  construct  siding,  820. 
limitation  of  liability  in  operating  private  side  tracks,  1008. 
when  private  switches  must  be  granted,  817. 
constitutionality  of  further  legislation,  819. 
See  FACILITIES 

SIGHT-SEEING  EXCURSIONS 
not  common  carriage,  195. 

SIGN 

innkeeper  displaying  a  sign,  203. 
innkeeper  demolishing  his  sign,  291. 

SINKING  FUND 

generally  not  allowed  to  earn  sinking  fund,  1171. 
sinking  fund  for  municipal  bonds,  1172. 

SKATING  RINKS 
not  public,  117. 

SKID  ROAD 

status  of,  222. 

SKIFF 

not  public,  237. 

SKYLARKING 

not  ground  for  ejection,  558. 

SLACK  WATERS 

See  RIVER  IMPROVEMENTS 
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SLAVES 

slaves  were  held  to  be  passengers,  341. 
slaves  traveling  with  owners,  341. 

SLEEPING  CARS 

sleeping  cars  at  public  disposal,  37. 

sleeping  cars  as  public  utilities,  147. 

sleeping  car  is  public  service,  153. 

exclusive  contracts  for  sleeping  car  service,  482. 

sleeping  car  has  special  monopoly,  152. 

entering  sleeping  car  to  ask  favor,  367. 

service  only  for  such  passengers  as  the  carrier  accepts,  382. 

not  compelled  to  haul  a  car  for  prostitution,  606. 

dealings  with  husband  and  wife,  608. 

decent  care  of  his  berth,  624. 

may  exclude  passengers  apparently  having  contagious  disease,  631. 

may  not  exclude  negroes,  647. 

company  may  reserve  a  berth,  832. 

may  change  a  berth  once  assigned,  845. 

single  berth  or  the  entire  section,  846. 

held  liable  as  insurer,  975. 

liable  for  hand  baggage  of  passengers,  769. 

liable  for  failing  in  its  duty  to  protect  its  patron,  940. 

undertaking  includes  waking  passengers,  932. 

duty  to  guard  its  passengers  from  harm,  948. 

sleeping  car  company  directly  liable,  776. 

cumulative  liability  for  passengers  in  sleeping  cars,  794. 

SLIDES 

as  public  utilities,  74. 

SLIDING  SCALE 
discussion  of,  1137. 

SLOOP 

whether  a  common  carrier,  235. 

SLUICES 

as  public  utilities,  74. 

SMELTERS 

should  have  switch  connection,  817. 
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SMITH 

was  public  in  middle  ages,  7,  8,  13,  20. 
liability  of  public  smith,  201,  202. 

SMOKING 

may  be  forbidden  by  regulation,  879. 

SMOKING  CARS 
traveling  in,  152. 

SOLDIERS 

liability  for,  while  transporting,  768. 

SOLICITING  BUSINESS 

See  PUBLIC  PROFESSION 

SOUVENIRS 

concession  for,  498. 

SPECIFIC  PERFORMANCE 

of  agreement  to  supply  electric  power,  352. 

SPITTING 

not  ground  for  expulsion,  557. 
unless  regulation  made  against,  879. 

SPRINKLING  STREETS 

exclusive  contract  with  one  concern,  496. 

SPUR  TRACKS 

See  SIDINGS 

STAGECOACHES 

are  common  carriers,  165. 
are  public  carriers,  184. 
are  passenger  carriers,  262. 
may  be  carriers  of  goods,  262. 
liability  to  passengers  carried,  335. 
liability  for  goods  taken  by  driver,  744. 

STATE  AID 

grants  from  the  state  treasury,  22. 
state  aid  for  public  purposes,  50. 
state  aid  for  public  utilities,  64. 
state  aid  only  for  public  purposes,  217. 
bridges,  65. 
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STATE  AID— continued 
gristmills,  65. 
irrigation  systems,  64. 
railroad  terminals,  64. 
sawmills,  66. 
street  railways,  64. 
telephone  lines,  64. 

STATE  AND  FEDERAL  JURISDICTION 

See  FEDERAL  AND  STATE  JURISDICTION 

STATE  REGULATION 

state  regulation  due  process  of  law,  16. 

state  control  of  the  public  services  necessary,  36. 

state  ownership  as  an  alternative,  218. 

if  the  state  itself  participates  in  the  service,  218. 

STATIONS 

1 .  Establishment  of  General  Stations 
establishment  of  stopping  places,  870. 
establishment  of  regular  stations,  403. 
establishment  of  stations  by  legislation,  805. 
requirement  of  stations  by  commissions,  806. 
legislative  authorization  generally  effectual,  806. 
requirement  of  stations  by  the  courts,  807. 

cases  holding  that  the  courts  have  no  jurisdiction,  807. 
progressive  view  of  the  question  of  stations,  808. 
mandamus  was  often  granted  to  establish  station,  808. 
establishment  of  freight  stations,  813. 
cattle  stations,  813. 
mineral  stations,  813. 
package  freight,  813. 
bulk  freight,  813. 

2.  Where  Stations  Are  Required 
where  stations  are  required,  809. 
in  thickly  settled  districts,  809. 
in  sparsely  settled  country,  809. 
maintenance  may  not  be  profitable,  809. 
public  necessity  is  the  real  basis,  809. 
closing  stations,  810. 

if  sufficient  accommodations  provided,  810. 
when  company  takes  over  parallel  road,  810. 
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STATIONS— continued 

shifting  the  location  of  a  station,  810. 

exact  location  of  station,  811. 

discretion  in  the  railroad,  811. 

union  stations  at  intersections,  811. 

covenant  with  a  landowner  as  to  location  of  stations,  811. 

condition  that  no  other  station  shall  be  maintained  void,  811. 

proper  facilities  at  stations,  812. 

ordering  of  necessary  improvements,  812. 

powers  of  railroad  commissions,  812. 

STATUTES 

legislation  prescribes  rules  for  the  future,  1402. 
legislative  regulation  due  process  of  law,  19. 
performing  express  statutory  duty,  216. 
statutory  provisions  for  public  service,  342. 
statutory  penalties  for  default,  355. 
fixing  rules  by  legislation,  1407. 
statutes  expressly  controlling  service,  597. 
contravention  of  statutory  provisions,  597. 
statutory  requirement  of  physical  connections,  526. 
statutory  requirement  of  through  cars,  532. 
statutory  requirement  of  through  service,  533. 
statutory  provision  for  through  rates,  536. 
legislation  regulating  the  provision  of  facilities,  790. 
legislation  giving  right  to  have  switch  connections,  819. 
statutes  interfering  with  the  management  of  a  public  service,  836. 
statutory  regulation  of  liability  contracts,  1008. 
recent  legislation  against  rebating,  1294. 
statutory  exceptions  for  free  passes,  1302. 
legislation  designed  to  enforce  relative  equality,  1384. 
validity  of  statutes  regulating  rates,  1120. 
statutory  rate  binding  until  declared  void  by  the  courts,  1407. 
See  CONSTITUTIONAL  LAW 

STEAMBOATS 

steamboats  are  in  public  service,  172. 

steamboats  are  common  carriers  of  passengers  and  goods,  184. 

steamship  lines  as  common  carriers,  196. 

public  profession  of  steamboat  owners,  224. 

steamboats  need  not  deviate,  272. 

cannot  discriminate  between  connections,  524. 
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STEAMBOATS— «mfc'nw€d 

cannot  discriminate  between  offerings  of  freight,  553. 

no  obligation  to  take  freight  after  loaded  to  its  capacity,  661. 

should  assign  berths  in  order,  851. 

rules  and  regulations  of  the  boat,  865. 

may  make  exclusive  contracts  with  concessionaires,  498. 

number  of  passengers  regulated,  597. 

may  exclude  offensive  persons,  555. 

may  make  rules  against  gamblers,  879. 

liable  for  care  for  luggage  in  stateroom,  769. 

not  liable  as  innkeeper,  769. 

STEAM  HEAT 

status  doubtful,  115. 

STEAM  TRAM 

See  STREET  RAILWAY 

STIPULATION 

See  LIMITATION 

STOCK  EXCHANGES 

status  of  stock  exchanges,  146. 
arrangements  with  ticker  service,  494. 

STOCKHOLDERS 

may  not  be  given  preferences,  553. 

STOCKS 

See  CAPITALIZATION 

STOCK  YARDS 

stock  yards  as  public  utilities,  100. 
stock  yards  as  public  service,  131. 
stock  yards  as  facilities,  491. 
stock  yards  as  connections,  491. 
stock  yards  as  dependent  service,  514. 
stock  yards  as  railroad  cattle  station,  818. 
rates  of  stock  yards,  1130. 
rates  reasonable  per  se,  1217. 

STOP-OVERS 

See  FARE 
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STREET  RAILWAYS 

street  cars  as  public  utilities,  37. 
street  cars  as  highway  use,  76. 
history  of  street  railways,  189. 
street  car  as  improved  omnibuses,  189. 
street  railways  as  passenger  carriers,  189,  262. 
abandoning  part  of  its  line,  309. 
running  rights  over  other  rails,  699. 
recognition  of  passenger's  signal,  410. 
establishing  stops,  403. 
if  cars  stop  beyond  the  crossing,  410. 
jumping  on  and  off  a  moving  street  car,  746. 
denomination  of  money  tendered,  439. 
changing  large  bills  tendered,  877. 
cumbrous  parcels  brought  into  a  street  car,  626. 
animals  brought  into  street  car,  626. 

rule  against  accepting  passengers  after  the  car  is  overcrowded,  663. 
physical  impossibility  to  provide  more  cars  at  rush  hours,  803. 
complaint  because  directed  to  take  designated  car,  843. 
regulations  as  to  transfers,  878. 

how  far  riding  on  the  front  platform  is  at  own  risk,  822. 
reasonable  capitalization  of  street  railways,  1089. 
allowance  for  ordinary  wear  and  tear,  1169. 
constitutional  power  to  regulate,  1200-1240.  passim. 
See  CARRIERS  OP  PASSENGERS 

STRIKES 

refusal  to  receive  because  of  strike,  668. 

employe's  quitting  work  without  notice,  671. 

refusal  to  receive  because  of  violent  strike,  669. 

situation  when  sympathetic  strike,  670. 

how  employe's  of  the  carriers  are  affected,  671. 

strike  as  excuse  for  delay,  912. 

strike  upon  a  connecting  railroad,  912. 

ST.  VITUS  DANCE 

no  excuse  for  refusal,  645. 

SUBMARINE  CABLE 
status  of,  135. 

SUBMARINE  SIGNALING 
future  of,  132. 
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SUBWAYS 

as  public  utilities,  77. 

SUGAR  MILL 

not  public  in  character,  56. 

SUNDAY  LAWS 

excuse  from  performance,  599. 
goods  actually  accepted  on  Sunday,  599. 
liabilities  if  Sunday  carriage,  336. 
liability  for  Sunday  messages,  336. 

SURGEONS 

once  in  public  employment,  6. 

SUSPENSION 

See  JUSTIFICATION 

SWITCHING  SERVICE 

switching  service  apparently  public,  151. 
switching  cars  not  common  carriage,  773. 


TAILOR 

once  in  public  employment,  7. 

TANK  CARS 

tank  lines  as  public  services,  155. 

TAVERN 


TAXATION 

taxation  in  aid  of  public  services,  217. 
taxation  of  public  service  companies,  1154. 
See  CONSTITUTIONAL  LAW 

TAXICABS 

public  carriers  of  passengers,  187. 

TEAMSTERS 

teamsters  are  common  carriers,  147. 
teamsters  are  in  public  calling,  165. 

teamsters  not  compelled  to  go  outside  of  their  district,  272. 
teamster  might  always  withdraw,  317. 
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TEAMSTERS— continued 

drayman  of  his  own  selection,  490. 
whether  teamster  is  connection,  514. 

TELEGRAPH  SERVICE 

1.  Telegraph  Service  as  Public  Service 
telegraph  service  is  public,  133. 

telegraph  companies  have  natural  monopoly,  105. 
eminent  domain  for  telegraph  lines,  56. 
telegraphing  once  analogized  to  carrying,  21. 

2.  Public  Duty  of  Telegraph  Companies 
must  receive  and  forward,  515. 
company's  liability  to  sendee,  348. 

must  take  telegram  with  warning  of  peculiar  value,  571. 

message  complaining  of  operator,  573. 

cannot  refuse  unprofitable  message,  575. 

cannot  refuse  unwise  message,  562. 

if  sendee  of  a  telegram  has  refused  delivery,  578. 

must  receive  on  Sunday  certain  messages,  599. 

telegraph  taken  out  of  pool  rooms,  605. 

furtherance  of  an  illegal  act,  605. 

refusal  of  obscene  messages,  605. 

refusal  of  libelous  messages,  605. 

refusal  of  immoral  messages,  606. 

business  against  public  policy,  607. 

3.  Conditions  of  Performing  Service 
blank  a  condition  precedent,  412. 
telephoning  messages  to  telegraph  offices,  412. 
telegraph  messages  given  orally,  412. 
telegraph  operator  writing  message,  412. 
telegraph  boy  bringing  a  message  to  office,  742. 
deposit  required  if  beyond  free  delivery  limit,  437. 
deposit  for  a  reply  message,  436. 

damages  from  sending  collect  telegram  really  prepaid,  442. 
cannot  insist  on  illegal  conditions,  338. 

4.  Conduct  of  the  Business 

may  insist  upon  its  office  hours,  398,  874. 
special  undertaking  to  deliver  messages,  765. 
insistence  upon  delivery  districts,  276. 
reasonable  limits,  278. 
forwarded  in  order  of  receipt,  851. 
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TELEGRAPH  SERVICE— continued 

priority  in  contract  with  telegraph  company,  688. 

delaying  a  private  message,  837. 

inclusive  contract  with  telegraph  and  telephone  company,  692. 

may  agree  to  deliver  by  telephone,  765,  1041. 

5.  Responsibility  of  the  Company 
liability  of  telegraph  companies,  980. 
electrical  disturbance  as  an  excuse,  657. 
liability  for  forged  message,  605. 

telegraph  company  should  notify  the  sender,  952. 
delivery  within  an  hour,  902. 
messages  announcing  impending  death,  903. 
protection  of  patrons  in  telegraph  office,  931. 
liability  for  unrepeated  message,  1014. 
telegraph  cases  on  limitation  of  liability,  1014. 
stipulation  requiring  filing  claim,  1025. 
refusal  to  take  to  the  connection  designated,  521. 
duty  in  each  succeeding  service  to  receive,  519. 

6.  Regulation  of  Rates 

no  discrimination  by  telegraph  companies,  1319. 
lower  rates  for  night  messages,  1240. 
constitutional  power  to  regulate,  1200-1240,  passim. 
See  CONSTITUTIONAL  LAW 

TELEPHONE  SYSTEMS 

1.  Public  Character  of  Telephone  Service 
telephone  service  in  public  employment,  136. 
telephone  once  analogized  to  common  carrier,  21. 
telephone  as  a  natural  monopoly,  105. 
accidental  competition  is  immaterial,  139. 
distinct  kinds  of  service,  266. 

pay  stations,  266. 

2.  Public  Duty  of  Telephone  Companies 
telephone  service  for  occupiers  only,  373. 
services  offered  is  to  residence,  376. 

pay  station  no  substitute,  376. 
district  for  telephone  service,  273,  405. 
breach  of  exclusive  contract,  685. 

3.  Excuses  for  Refusing  Service 

cannot  refuse  to  give  service  to  one  using  another,  580. 
all  who  apply  even  if  dealing  with  a  rival,  683. 
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TELEPHONE  SYSTEMS— continued 
cannot  refuse  unwise  message,  562. 
that  switch  board  was  full  an  excuse,  6/6. 
time  to  install  new  trunk  cables,  576. 
telephone  taken  out  of  pool  rooms,  603. 
telephone  taken  out  of  bawdyhouse,  606. 
vulgar  talk  as  excuse,  557. 

exclusive  contract  for  one  telephone  at  railroad  station,  497. 
protecting  a  collateral  business,  700. 
unauthorized  access  to  telephone,  624. 
breaking  in  upon  a  party  line,  625. 

4.  Conditions  Precedent  to  Service 
telephone  user  must  pay  in  advance,  431. 
tender  of  payment  for  present  service,  867. 
subscribers  must  pay  before  a  certain  day,  877. 
quarterly  unit  is  fair,  444. 

whole  period  whenever  its  collector  comes,  433. 

must  bring  his  payment  to  the  office,  438. 

subscriber  obliged  to  come  to  the  central  office  for  messages,  435. 

forfeited  right  to  the  present  service,  449. 

regulations  forbidding  interrupting  conversations,  879. 

5.  Liability  of  Telephone  Companies 
time  after  notice  of  the  trouble,  902. 
time  to  replace  the  switch  board,  802. 

may  forbid  interference  with  instruments,  625. 

must  provide  at  the  regular  rate  necessary  facilities,  823. 

no  excuse  that  license  limits  service,  692. 

electrical  disturbance  as  excuse,  657. 

service  rendered  outside  district,  276. 

limitation  of  liability  void,  1013. 

telephone  company  delivering  messages,  210,  765. 

6.  Obligation  to  Make  Connections 
obligation  to  connect  with  other  lines,  700. 

not  obliged  to  give  through  connections  at  common  law,  526. 
discontinuance  of  a  switch  board  connection,  700. 
whether  connection  of  telegraph,  514. 
exclusive  contract  with  innkeeper  void,  493. 
may  make  exclusive  toll  line  connections,  526,  533. 
switch  board  connection,  whether  obligatory,  539. 
through  lines  of  its  own,  539. 

legislation  compelling  such  connections  constitutional,  700. 
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TELEPHONE  SYSTEMS— continued 

committed  by  permitting  other  companies  to  connect,  700. 
7.  Regulation  of  Telephone  Rates 
must  not  discriminate,  1300. 
higher  rates  outside  of  usual  limits,  1345. 
a  lower  rate  to  those  who  have  a  simple  instrument,  1346. 
telephone  rates  lower  for  charity,  130)5. 
rate  of  return  for  telephone,  1134. 
telephone  exception  to  decreasing  costs,  1221. 
company  can  make  a  lower  rate  for  an  ordinary  installation,  1240. 
if  nonsubscribers  use  station,  884. 

TENANT 

See  OCCUPIER 

TENDER  OF  COMPENSATION 

not  the  payment  of  a  debt,  438. 

satisfaction  of  a  reasonable  condition,  438. 

sufficiency  of  tender,  438. 

tender  withdrawn,  438. 

tender  kept  good,  438. 

money  must  be  brought,  438. 

tender  by  outsider,  438. 

tender  by  a  third  party  repudiated,  341. 

exact  tender  not  necessary,  438. 

denomination  of  money  tendered,  439. 

reasonable  amount  of  change,  439. 

no  custom  to  change  larger  bills,  439. 

what  is  proper  tender,  439. 

size  of  tender  restricted  by  regulation,  439. 

reasonable  time  to  produce  payment,  440. 

time  to  search  pockets,  440. 

time  to  seek  friends,  440. 

no  time  to  decide,  440. 

tender  must  be  in  proper  currency,  441. 

not  necessarily  legal  tender,  441. 

money  refused  at  peril,  441. 

mutilated  currency,  441. 

waiver  of  prepayment,  442. 

conduct  dispensing  with  tender,  443. 

See  PREPAYMENT 
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TENEMENT  HOUSE 
supply  to,  380. 

See  PUBLIC  OBLIGATION 

TERMINAL  COMPANIES 

status  of,  177. 

See  RAILWAY  TERMINALS 

TERMINAL  RAILWAYS 

whether  carriers,  130. 

TERRITORIAL  LIMITS 

1.  Charter  Provisions 

general  problem  of  community  service,  273. 

cannot  demand  crossing  limits,  274. 

change  in  municipal  boundaries,  275. 

territory  constituting  a  distinct  community,  275. 

districts  subsequently  incorporated,  275. 

company  in  the  annexed  territory,  275. 

no  profession  defining  the  territory  served,  276. 

establishment  of  regular  limits,  277. 

installation  within  territory  served,  279. 

well-settled  central  territory,  281. 

network  on  the  existing  mains,  281. 

right  to  withdraw  from  particular  district,  303. 

where  charter  is  mandatory,  303. 

where  the  charter  is  permissive,  303. 

discontinuance  by  public  permission,  306. 

cases  permitting  partial  withdrawal,  307. 

abandoned  service  must  be  separable,  308. 

division  of  territory  served,  320. 

2.  Legal  Obligations 

services  to  abutting  owners,  406. 

duty  to  supply  all  persons  along  the  lines  of  its  mains,  1288. 

service  must  be  demanded  within  proper  territory,  405. 

reference  to  the  distribution  of  population,  871. 

electricity,  273. 

express  limits,  277. 

gas  supply,  273. 

messenger  calls,  273. 

refrigeration,  273. 

telegraph  limits,  277. 
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TERRITORIAL  LIMITS— continued 
telephone,  273. 
water  supply,  273. 

THEATERS 

not  public,  117. 

TICKER  SERVICE 

is  public  in  character,  137. 

equal  facilities  for  ticker  service,  494. 

condition  that  no  repeating,  884. 

distribution  of  quotations  to  bucket  shops,  607. 

TICKETS 

1.  Procurement  of  Ticket 

condition  that  ticket  shall  be  purchased  and  presented,  431. 

cash  fare  usually  acceptable,  885. 

proper  ticket  sometimes  indispensable,  885. 

cash  fare  sometimes  not  accepted,  885. 

nothing  but  a  ticket  upon  freight  trains,  885. 

regulation  forbidding  one  to  pass  the  gate  without  ticket,  885. 

showing  tickets  before  passing  the  gates,  878. 

requirement  that  passenger  must  procure  a  ticket,  885. 

such  extreme  regulations  must  be  made  known,  885. 

passenger  with  good  ticket  cannot  be  refused,  885. 

company  is  liable  if  its  gateman  honestly  refuses,  885. 

refusal  of  illegible  ticket,  441. 

regulation  that  if  dispute,  must  pay  fare  is  unreasonable,  885. 

2.  Production  of  Ticket 
failure  to  produce  ticket,  886. 
ticket  lost — right  lost,  886. 

no  excuse  as  a  substitute  for  a  ticket,  886. 

reasonable  opportunity  to  search  for  his  ticket,  886. 

tickets  shall  be  produced  upon  request  of  the  conductor,  878. 

ticket  shall  be  exchanged  for  a.  train  check,  878. 

extra  charge  when  fare  paid  on  train,  887. 

refund  check  for  the  excess,  887. 

no  opportunity  to  obtain  ticket,  888. 

3.  Enforcement  of  the  Ticket  System 
ticket  agent's  mistake,  889. 

if  intending  passenger  makes  the  mistake,  889. 
how  far  passenger  may  rely  upon  the  agent,  889. 
if  passenger's  acceptance  palpably  negligent,  899. 
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TICKETS— continued 

mistakes  of  the  conductors,  890. 

conductor  collects  the  ticket  without  giving  a  check,  889. 
if  whole  mistake  is  made  by  the  conductor  himself,  890. 
whether  conductor  must  give  credence  to  passenger,  890. 
when  second  conductor  may  eject  the  passenger,  890. 
cases  holding  second  conductor  expels  at  peril,  890. 
consequence  of  the  company's  being  in  the  wrong,  890. 
4.  Nature  of  the  Ticket  Right 
ticket  good  only  for  through  transportation,  1254. 
journey  as  a  single  unit,  446. 
forfeiture  of  the  right,  447. 
cannot  use  split  tickets,  1256. 
no  right  to  stop  over,  1255. 
right  to  resume  journey,  1261. 
when  limited  ticket  expires,  1254. 
ticket  only  entitles  to  single  journey,  1253. 
ticket  stating  that  no  agent  could  modify  the  contract,  864. 
commutation  tickets,  1353. 
mileage  tickets,  1353. 
party  tickets,  1353. 
strip  tickets,  1353. 

TICKET  OFFICES 

reasonable  ticket  office  hours,  398. 
ticket  office  wrongfully  closed,  888. 

TIME-TABLES 

time-table  for  passenger  service,  397. 

time-table  of  freight  trains,  394. 

service  sufficiently  frequent  to  handle  the  business  offered,  872. 

proper  rights  of  the  through  business,  872. 

stopping  of  through  trains,  872. 

time-tables  of  connecting  lines,  540. 

connections  between  intersecting  roads,  872. 

time-table  altered  without  notification  to  local  agents,  863. 

adherence  to  schedule  time,  904. 

highest  degree  of  care,  904. 

TOBACCO  WAREHOUSES 
are  public  in  character,  142. 
rates  of  tobacco  warehouses,  1153. 
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TOLL  BRIDGES 

See  BRIDGES 

TOLL  OFFICE 

See  TELEPHONE 

TOOLS 

cannot  be  brought  into  car,  880. 

TOWBOATS 

towing  lines  are  public,  173. 
towing  lines  compared  with  tugboats,  173. 
whether  towage  is  carriage,  774. 
towing  service  through  canal,  495. 

TRACTION  COMPANIES 

See  STREET  RAILWAYS 

TRAIN  BOYS 

may  stipulate  against  injuries  to,  1015. 
are  not  passengers,  498. 

TRAMWAY 
is  public,  57. 

TRANSFER  COMPANIES 

See  BAGGAGE  TRANSFER 

TRANSFERS 

transfer  be  presented  upon  changing  cars,  878. 

transfers  shall  be  asked  for  when  paying  fares,  878. 

transfers  good  only  at  intersecting  points,  878. 

going  from  one  car  into  another  in  charge  of  another  conductor, 

878. 
conductor  giving  a  bad  transfer,  892. 

TRANSFORMERS 

electric  company  should  provide,  706. 
See  FACILITIES 

TRANSMISSION  LINES 

eminent  domain  for  power,  60. 

See  ELECTRIC  POWER 

TRANSIENTS 

See  TRAVELERS 
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TRANSPORTATION  COMPANY 
are  common  carriers,  514. 

TRAVELERS 

special  need  of  travelers,  361. 

carriers'  obligations  limited  to  travelers,  362. 

traveling  to  test  rights,  347. 

innkeepers'  duty  owed  only  to  travelers,  363. 

traveler's  need  in  the  middle  ages,  12. 

who  is  a  traveler,  364. 

resident  of  the  same  locality,  364. 

journey  of  any  considerable  length,  364. 

man  who  takes  a  walk,  364. 

how  long  one  remains  a  traveler,  365. 

foreigner  visiting  the  country,  365. 

family  of  an  army  officer,  365. 

citizen  of  two  communities,  365. 

when  one  ceases  to  be  a  traveler,  366. 

by  condition  of  his  health  obliged  to  remain  indefinitely,  366. 

TROLLEY  LINE 

See  STREET  RAILWAY 

TRUCKMEN 

are  common  carriers,  169. 

if  they  make  public  profession,  206. 

See  CARRIERS  OF  GOODS;  PUBLIC  PROFESSION 

TRUSTS  FOR  PUBLIC  BENEFIT 

See  PUBLIC  PROFESSION 

TUBE  HIGHWAY 

See  PIPE  LINES 

TUGBOATS 

not  common  carriers,  150. 

TUNNELS 

See  MINING  TUNNELS;  RAILWAY  TUNNELS 

TURNPIKES 

turnpikes  are  public  utilities,  24. 
turnpikes  as  public  highways,  75. 
public  and  private  roads,  241. 
turnpike  not  a  common  carrier,  823. 
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TURNPIKES— continued 

eminent  domain  for  turnpikes,  59. 
regulation  of  the  rates  of  turnpike  roads,  1067. 
gravel  roads,  24. 
plank  roads,  24. 


ULTRA  VIRES 

for  railroad  to  engage  in  dependent  businesses,  537. 
ultra  vires  for  railroad  to  engage  in  collateral  businesses,  703. 
cannot  be  compelled  to  perform  ultra  vires  service,  591. 
company  liable  although  carrying  ultra  vires,  340. 

UNCLEAN  PERSONS 

may  be  refused,  628. 

UNCONVENTIONAL  PERSONS 

cannot  be  refused,  558. 

UNDERGROUND  RAILWAYS 
as  passenger  carriers,  191. 

UNDERTAKER 
not  public,  105. 

UNDESIRABLE  PERSONS 
refusal  of,  560. 

UNIFORM 

refusing  persons  in,  558. 

UNION  RAILWAYS 

as  public  services,  129. 
as  common  carriers,  177. 

UNION  STATIONS 

as  public  utilities,  126. 

UNIT  OF  SERVICE 

public  service  upon  a  unit  basis,  4i4. 
establishment  of  the  unit  of  charge,  1242. 
applicant  must  pay  for  the  whole  unit,  449. 
present  unit  distinguished  from  past  unit,  449. 
initial  unit  distinguished  from  repeat  unit,  1252. 
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UNIT  OF  SERVICE— continued 
unit  must  be  reasonable,  1249. 
company  cannot  insist  upon  more  than  one  unit,  445. 
operating  units  in  supplying  service,  1354. 
the  journey  as  a  single  unit,  446. 
forfeiture  of  right  to  original  journey,  447. 
effect  of  outright  repudiation,  448. 

See  RATE-MAKING 

UNMANNERLY  PERSONS 
cannot  be  refused,  556. 

UNPROFITABLE  SERVICE 
often  must  be  rendered,  578. 

UNWELCOME  SERVICE 
must  be  rendered,  563. 


VALISES 

brought  in  car,  626. 
blocking  aisle,  943. 

VALUATION 

actual  value  of  the  present  properties,  1089. 

original  cost  of  construction,  1099. 

contract  price  as  the  measure  of  actual  cost,  1084. 

cost  enhanced  by  fraudulent  contract,  1084. 

original  cost  as  affecting  present  value,  1 100. 

rise  and  fall  of  prices  of  materials,  1100. 

present  value  of  the  structure  as  such,  1100. 

value  of  the  property  as  a  going  concern,  1101. 

more  to  present  value  than  a  mere  inventory  will  show,  1101. 

actual  capital  employed  in  the  enterprise,  1102. 

value  of  a  going  business,  1102. 

what  value  remains  in  the  franchise,  1103. 

value  as  a  going  concern,  1101. 

values  returned  for  taxation  not  inconclusive,  1005. 

tax  valuation  does  not  estop  the  state,  1 106. 

if  the  plant  is  taken  by  eminent  domain,  1103. 

if  property  estimated  for  the  purposes  of  condemnation,  1102. 

plant  bought  under  a  clause  in  the  charter,  1103. 
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VALUATION— continued 

franchise  value  upon  purchase,  1103. 
value  of  an  exclusive  franchise,  1103. 
capital  stock,  1 109. 
bonded  indebtedness,  1109. 
construction  cost,  1107. 
depreciated  condition,  1110. 
equitable  value,  1110. 
fair  value,  1099. 
fictitious  value,  1109. 
physical  value,  1106. 
reproduction  rule,  1110. 
substantial  value,  1109. 

See  CAPITALIZATION 

VAN  OWNERS 

whether  common  carriers,  254. 

VEHICLES 

See  FACILITIES 

VENTILATOR  CARS 


VESSELS 

vessels  as  common  carriers,  183. 
vessels  plying  regularly,  229. 

See  CARRIERS  OF  GOODS 

VETERINARY  SURGEON 

in  common  carriage  in  middle  ages,  6. 
original  liability  of,  961. 

VICE  OF  THE  GOODS 

spontaneous  injuries,  988. 
propensities  of  animals,  989. 

See  LIABILITY 

VICTUALER 

mediaeval  employment,  9. 
legislative  regulation  of  price,  17. 

VIGILANCE  COMMITTEE 

banishment  by,  no  excuse,  560. 
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VIOLENT  PERSONS 
may  be  excluded,  627. 

See  EXCUSES 

VULGAR  TALK 

service  refused  for,  557. 


WAGON  TRAINS 

are  common  carriers,  174. 

WAGONERS 

are  common  carriers,  162. 

wagoner  taking  his  stand  in  a  public  square,  201. 

wagoner's  profession  limited,  272. 

what  carried  in  wagons,  256. 

WAITING  ROOMS 

premises  maintained  for  the  use  of  the  public,  873. 
open  only  reasonable  hours,  873. 

WAIVER 

of  conditions,  442. 
of  regulations,  864. 

WAKING  PATRONS 

duty  with  respect  to,  932. 
WAREHOUSEMEN 

the  warehousing  of  staple  commodities,  140. 

warehouses  are  warehouses,  242. 

public  and  private  public  utilities,  156. 

warehouse  withdrawn  from  public  service,  293. 

warehouseman  not  obliged  to  build  larger,  269. 

bonded  warehouses  are  public,  54. 

warehouseman  delivering  goods,  238. 

carrier  with  warehouse  on  the  premises,  400. 

carrier  takes  goods  in  advance  as  warehouseman,  393. 

carrier  is  warehouseman  after  goods  arrive,  1040. 

WATER-CRAFT 

as  common  carriers,  165. 

WATERMEN 

as  common  carriers,  164. 
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WATER  MILLS 

state  aid  to  gristmills,  66. 

WATER  POWER 

water  power  is  apparently  public,  95. 

water  company  not  power  company,  264. 

water  power  natural  monopoly,  95. 

water  power  held  too  confined,  221. 

natural  limitation  upon  water  power,  271. 

water  power  making  only  private  profession,  95. 

contract  no  excuse  for  not  being  ready  to  perform,  687. 

WATER  SUPPLY 

1.  Water  Supply  as  a  Public  Utility 
early  waterworks,  32. 

eminent  domain  for  waterworks,  32. 
water  supply  as  a  public  utility,  156. 
public  and  private  waterworks,  242. 
potential  use  perhaps  enough,  221. 
municipal  contract,  216. 
water  franchise,  215. 
supply  for  domestic  purposes,  264. 
water  supply  for  hydrant  service,  264. 
extinguishment  of  fires,  264. 
sprinkling  of  streets,  264. 
arrangement  for  sprinkling  of  streets,  496. 
domestic  purposes,  264. 
manufacturing  purposes,  264. 

2.  Public  Duty  of  Waterworks 

abutting  owner  should  be  supplied,  273. 
applicants  outside  the  city,  267. 
outlying  community,  273. 
supply  of  abutting  premises,  280. 
aqueduct  entering  the  city,  280. 
territory  to  which  franchise  does  not  extend,  274. 
water  company  may  withdraw,  297. 
discontinuance  by  public  permission,  506. 
when  franchise  has  expired,  596. 
duty  to  occupiers  only,  373. 
householders'  right  if  hydrant  supply  fails,  350. 
tenant  must  be  served,  376. 
owner  of  the  premises  has  no  standing,  377. 
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WATER  SUPPLY— continued 

supply  to  each  building  separate,  379. 
service  arranged  for  by  a  group,  379. 
lodger  cannot  demand  separate  rating,  380. 
lessee  not  liable  for  sublessee,  380. 

3.  Conditions  of  Rendering  Service 
prepayment  may  be  demanded,  431. 
if  no  rate  has  been  fixed,  434. 
deposit  of  certain  customers  only,  435. 
reasonable  deposit  may  be  required,  434. 
unit  in  water  supply,  444. 

whether  arrears  should  bar,  453. 

assumed  obligations  of  a  predecessor,  455. 

who  provides  service  pipe,  406. 

duty  to  shut  off  for  arrears,  501. 

company  may  designate  connections,  417. 

liability  of  water  companies,  981 . 

unusual  drought  an  excuse,  651. 

new  sources  of  supply,  797. 

water  companies  may  by  regulation  determine  equipment,  826. 

territory  covered  by  intermediate  service  within  the  district,  690. 

plumbing  arrangements  in  bad  condition,  602. 

may  refuse  supply  to  bawdyhouse,  606. 

facilities  not  for  rival,  699. 

forcing  its  citizens  to  take  the  water  of  the  city,  705. 

shut  off  for  letting  the  water  run,  883. 

shut  off  for  fraud,  883. 

abuse  of  the  supply  by  waste,  883. 

certificate  from  a  reputable  plumber,  622. 

limitation  of  liability  void,  1013. 

4.  Regulation  of  Water  Rates 
capitalization  of  water  companies,  1081. 

amount  of  the  stock  issued  in  excess  of  the  true  value,  1084. 

securities  issued  to  stockholders  from  surpluses,  1095. 

if  too  big  plant,  1085. 

filtration  plan  not  used,  1087. 

value  as  going  concern,  1101. 

equitable  value  of  works,  1110. 

cost  of  reproduction  does  not  give  present  value,  1110. 

operating  expenses,  1051. 

waterworks  depreciation,  1167. 
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WATER  SUPPLY— continued 

reasonable  and  ordinary  repairs,  1167. 
no  capitalization  of  depreciation,  1170. 
suitable  sinking  fund,  1171. 
within  and  without  the  city,  1197. 
consolidation  of  water  companies,  1177. 
cost  to  the  consumer  of  obtaining  the  service,  1214. 
what  it  is  reasonable  to  charge,  1213. 
may  charge  by  the  quarter,  1242. 
query  whether  flat  rate  may  be  imposed,  1246. 
between  a  flat  rate  and  a  meter  rate,  1244. 
not  liable  to  pay  rent  for  the  whole  year,  1250. 
meter  rent  cannot  be  imposed,  1251. 
no  discrimination  in  water  supply,  1300. 
water  for  charitable  purposes,  1303. 
water  for  government  use,  1304. 

municipal  government  may  serve  its  own  departments,  1304. 
less  rates  where  a  large  amount  of  water  is  used,  1321. 
lower  rate  for  larger  consumption,  1324. 
water  supply  graded  rates,  1355. 
lower  rates  to  manufacturers,  1335. 
constitutional  power  to  regulate,  1200-1240,  passim. 
See  CONSTITUTIONAL  LAW 

WATERWAYS 

as  public  utilities,  22. 

WAYBILL 

See  BILL  OP  LADING 

WAYFARER 

See  TRAVELER 

WAY  STATIONS 

See  STATIONS 

WEAPON 

persons  carrying  may  be  excluded,  880. 

WEIRS 

as  public  improvements,  72. 

WHARF 

wharfinger  in  public  service,  15. 
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WHARF— continued 

public  and  private  wharves,  232. 
eminent  domain  for  wharves,  59. 
exclusive  access  to  wharf,  521. 
wharfinger's  duty  limited,  269. 
wharf  withdrawn,  294. 

WHERRY 

as  passenger  carrier,  237. 

WIRE  CONDUIT 

wire  conduit  as  highway  use,  78. 

lawful  power  is  a  condition  prerequisite,  383. 

WIRELESS  TELEGRAPH 
status  of,  134. 

WITHDRAWAL  FROM  PUBLIC  EMPLOYMENT 

1.  Total  Withdrawal 
closing  an  inn,  291. 
discontinuing  a  ferry,  292. 
making  a  warehouse  private,  293. 
withdrawing  a  wharf  from  public  use,  294. 
giving  up  common  carriage,  295. 

taking  up  a  railway,  296. 

shutting  off  water  supply,  297. 

discontinuing  further  gas  supply,  298. 

obedience  to  mandatory  provision,  299. 

duty  devolved  upon  municipality,  300. 

no  excuse  for  default  in  charter  obligation,  301. 

obligation  persists  so  long  as  franchise  retained,  302. 

notice  of  withdrawal  necessary,  314. 

colorable  withdrawal,  315. 

what  is  reasonable  notice,  316,  317. 

substituting  one  service  for  another,  318,  319. 

division  of  territory  served,  320. 

2.  Partial  Withdrawal 

withdrawal  from  particular  district,  303. 
doctrine  only  for  constructed  portions,  304. 
system  constructed  under  permissive  charter,  305. 
discontinuance  by  public  permission,  306. 
cases  permitting  partial  withdrawal,  307. 
abandoned  service  must  be  separable,  308. 
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[References  are  to  sections] 

WITHDRAWAL  FROM  PUBLIC  EMPLOYMENT— continued 
withdrawal  from  a  particular  service,  309. 
service  commanded  by  charter,  310. 
withdrawal  where  no  mandatory  provision,  311. 
temporary  withdrawal  not  permissible,  312. 
service  abandoned  must  be  separable,  313. 

WOMEN 

ladies'  cars,  849. 
special  care,  933. 

WORDS  AND  PHRASES  DEFINED 
acequia,  93. 
annual  expense,  1155. 
"bagging  in  transit,"  761. 
"blacklist,"  1287. 
boycott,  670. 
"broken  packages,"  1344. 
common  carrier,  160. 
common  employment,  4. 
connecting  railways,  130. 
conservatives,  34. 
continuous  assault,  939. 
deviation,  905. 
entrepreneur,  1111. 
eveners,  1361. 
express  companies,  180. 
franchise,  51. 
fungibles,  416. 
"identical  services,"  1310. 
internal  improvement,  22. 
junction  railways,  130. 
laissez  faire,  28. 
long  and  short  haul,  1375. 
non  sui  juris,  636. 
neighboring  city,  274. 
par  value,  1092. 
pro  hoc  vice  only,  236. 
public  calling,  1. 
public  profession,  200. 
quasi  public  corporation,  133. 
radicals,  34 
[  1516  ] 
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WORDS  AND  PHRASEvS   DEFINED— continued 
semaphore  lines,  132. 
terminal  railways,  130. 
trackage,  130. 
trespass  ab  initio,  630. 

under  substantially  similar  circumstances,  1375. 
haulage,  130. 
juris  privati,  1400. 
vicinity,  274. 
"watered  stock,"  1092. 
wharfage,  15. 

what  the  traffic  will  bear,  1211. 
yardage,  818 
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